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ADVERTISEMENT. 


To  make  a  text-book  of  practical  utility  and  ready  reference  for 
English  lawyers  has  been  the  first  object  aimed  at  in  this  com- 
pilation: to  this  end  the  matter  has  been  much  subdivided  and 
copiously  indexed,  marginal  notes  have  been  added,  and  an  en- 
deavour made  to  present  a  methodised  arrangement  of  the  body 
of  English  Jurisprudence^  on  the  subject  of  which  it  treats*  To 
accomplish  this  point,  without  either  unnecessary  diffuseness,  or 
unsatisfactory  generality,  seems  to  form  the  chief  difficulty  in 
these  undertakings,  espedaUy  wherCj  as  in  the  present  case,  almost 
the  whole  law  on  the  subject  treated  of  is  judge-made  law,  and  the 
value  of  previous  decisions,  as  precedents,  depends  on  the  applica^ 
tion  of  rather  refined  principles  to  frequently  complicated  states  of 
fact  Could  I  hope  that  I  had  overcome  this  difficulty  as  com- 
pletely as  I  have  felt  it,  I  should  submit  this  work  to  the  profession 
wiUi  much  more  confidence  than  is  at  present  the  case. 

English  decisions  are  the  only  authorities  recognised  as  binding 
in  our  English  courts  ;  but,  in  the  present  state  of  legal  knowledge^ 
no  work,  professing  to  treat  with  any  tolerable  degree  of  complete<> 
ness  the  sutject  of  Marine  Insurance,  could  avoid  frequ^t  refer->> 
ence  to  the  Jurisprudence  of  the  United  States, 

The  names  of  Chancellor  Kent  and  Mr.  J.  Story  hav^  indeed^ 
an  European  celebrity,  which  would  make  apology  ridiculous  fot 
the  citation  of  their  authority :  I  hate  not,  however,  by  any  means 
confined  myself  to  the  judgments  of  those  two  great  masters  of 
maritime  law,  but  have  resoited  generally  to  the  decisions  of  the 
American  tribunals  on  the  many  novel  and  interesting  points  in 
the  law  of  Marine  Insurance,  which,  in  a  commerce  of  vast  activityi 
and  a  sea-coast  of  unrivalled  extent,  seem  to  be  continually  arising 
for  their  abjudication. 

In  citing  these  authorities  my  principal  guides  have  been  the 
very  elaborate  and  copiously  learned  <<  Treatise  on  the  Law  of 
Inturanee^  by  Mr.  Phillips  (2  vols.  8vo.  2nd  ed.  1840,  BosUm\ 
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and  the  48th  Lecture  of  the  Fifth  Part  of  Chancellor  Kent's 
"  Commentaries'^  (4-  voh.  %vo,  5th  ed.  1844:  New  Yorh\  which 
contains  a  summary  of  the  whole  of  this  branch  of  the  Law  Ma- 
ritime, replete  with  all  that  lucid  terseness  and  pregnant  brevity 
that  give  such  value  to  the  writings  of  the  learned  chancellor. 

I  can  scarcely  think  it  will  be  displeasing  to  the  English  lawyer 
to  have  the  opportunity  of  tracing  the  principles  established  by 
Lord  Mansfield  and  Lord  Ellenborough,  thus  applied  in  regulating, 
to  so  important  an  extent,  the  mercantile  transactions  of  the  great 
nation  across  the  Atlantic :  I  must,  however,  beg  him  to  observe, 
that  I  have  never  in  any  instance  cited  an  American  decision  as  a 
binding  authority^  that  I  have  generally  stated  it  in  the  tea^  to  be 
an  American  decision,  and  invariably  distinguished  it  in  the  notes 
by  prefixing  a  cross  thus  (f). 

The  Law  Maritime  of  Continental  Europe,  as  far  as  it  relates  to 
Marine  Lisurance  and  Average,  has  always  been  regarded  as 
entitled  to  great  respect  in  this  country :  it  is  contained  partly 
in  the  early  mediaeval  sea-laws,  partly  in  the  more  modem  shipping 
and  insurance  ordinances  of  the  different  European  States,  and 
partly  in  the  works  of  eminent  foreign  jurists. 

The  sea-laws  of  the  Middle  Ages  make  very  little  mention  of 
Marine  Insurance,  but  are  of  indispensable  reference  on  the  sub- 
ject of  Average :  in  consulting  them,  I  have  resorted  to  the  great 
work  of  M.  Pardessus  (of  which  French  lawyers  may  well  be 
proud,  and  to  which  the  legal  literature  of  this  country  can  show 
nothing  similar)  entitled  "  Collection  des  Lois  Maritimes  "  (7  vols, 
Ato,  Paris,  from  1828 — 1845;  stUl  incomplete). 

The  principal  modem  Insurance  ordinances  down  to  1754  will 
be  found  collected  and  translated  in  the  Second  Volume  of  Ma- 
gen's  very  useful,  and,  as  it  seems  to  me,  much  undervalued, 
"  Essay  on  Insurances  "  (2  vols.  4to.  London,  1755) :  of  the  more 
recent  ordinances,  the  principal  is  the  French  Code  de  Commerce, 
promulgated  the  20th  September,  1807. 

Among  the  foreign  ^MrMto,  the  first  place  is  due  to  the  French, 
of  whom  Valin,  Pothier,  and  Emerigon  wrote  under  the  system 
established  by  the  Ordinance  de  la  Marine  of  1681 ;  Boulay-Paty 
and  Pardessus  since  the  introduction  of  the  Code  de  Commerce  of 
1807. 

Valin's  work,  entitled,  "  Commentaire  sur  V  Ordinance  de  la 
Marine,^  is  of  deserved  celebrity :  in  referring  to  it  I  have  cited 
from  the  edition  of  M.  Bdcane  (2  vols,  8ro.  Poitiers,  1828),  who 


ADYERTISEMENt.  IX 

gives  the  parallel  passages  of  the  Code  de  Commerce,  and  adds  a 
few  notes. 

Pothier's  Essay,  **  du  Conirat  d^ Assurance  "  is  also  well  known : 
the  edition  I  have  employed  is  a  very  excellent  one  by  M.  Estran- 
gin  (1  wL  800.  MarseiUeSy  1810),  who  gives  the  alterations  in- 
trodaced  by  the  Code  de  Commerce,  and  enriches  the  work  with 
sevend  notes  and  appendices,  in  which  he  discusses,  with  great 
Muteness,  some  of  the  more  intricate  questions  connected  with  the 
subject 

But  of  all  writers  on  this  branch  of  the  law,  incomparably  the 
first  is  Emerigon,  whose  *'  Traiie  des  Assurances^  is  a  master- 
work,  rich  with  all  the  learning  of  the  sixteenth  century,  and 
arranged  with  all  the  analytical  precision  of  the  eighteenth,  ex- 
bausting  every  source  of  erudition  with  Grerman  laboriousness, 
and  unfolding  all  the  intricacies  of  detail  and  argument  with  that 
ludd  precision  in  which  the  higher  order  of  French  scientific 
writers  are  so  unrivalled. 

The  edition  of  Emerigon  referred  to  throughout  this  work  is 
that  of  Boulay-Paty  (2  vols,  4to.  Rennes,  and  Paris,  1827). 

With  a  view  of  leading  the  reader  to  turn  for  himself  to  this 
great  store-house  of  mercantile  law,  and  also  to  avoid  encumber- 
ing my  own  foot-notes  with  a  parade  of  learning,  I  have  generally 
preferred  citing  Emerigon  alone,  without  any  additional  references 
to  the  foreign  doctors  and  jurists — Roccus,  Casaregis,  Santerna, 
Straccha,  Targa,  Loccenius,  and  others  too  numerous  to  mention, 
—  whose  works  are  profusely  quoted  in  his  pages. 

Among  the  recent  French  commentators  on  the  Code  de  Com- 
merce, the  most  distinguished  are  Boulay-Paty  and  Pardessus: 
Boulay-Patjr's  work,  entitled,  '<  CoMrs  de  Droit  Commercial  Ma* 
ritime/*  (4  v(ds.  Svo.  Paris,  1834,)  may,  on  the  whole,  be  recom- 
mended as  the  best  guide  to  the  present  state  of  the  law  in  France 
on  the  subjects  of  Marine  Insurance  and  Average :  the  work  of 
Pardessus,  ''  Cours  de  Droit  Commercial,^  (6  vols.  Svo.  5th  ed. 
Paris,  1841,)  takes  a  wider  range,  embracing  the  whole  body  of 
mercantile  law,  and  therefore  treats  less  copiously,  though  very 
clearly  and  comprehensively,  of  the  immediate  subject  of  the  pre* 
sent  work. 

In  addition  to  the  French  jurists,  my  chief  guide  to  the  conti- 
nental law  has  been  Mr*  Beneck^  whose  profound  and  laborious 
work,  entiUed  a  "  System  of  Insurance  and  Bottomry,"  {System 
des   AssecuranZ'Und^Bodmereiwesens)   was  published  at   Ham- 
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bargh  in  4  vols.,  in  different  years  from  1805  to  1810,  with  a 
fifth  or  supplemental  volume  in  1821 :  — in  1824,  that  part  of  the 
Work  which  treats  of  indemnity,  valuation,  average,  total  loss,  and 
abandonment,  was  published  at  London,  in  one  volume,  under  the 
author's  superintendence,  with  the  title  of  "  Prindphs  of  Indem' 
niiy  in  Marine  Insurance^ — a  title  suggestive  of  only  a  small 
portion  of  its  valuable  contents.  To  this  writer  I  feel  greatly  in- 
debted for  the  admirable  view  he  presents  of  the  general  body  of 
the  Continental  law,  for  his  acute  investigations  into  the  general 
principles  of  the  science,  and  for  several  comments  on  the  course 
of  our  own  jurisprudence,  almost  every  decision  in  which,  down 
to  the  publication  of  his  last  volume,  he  cites  at  some  length. 

That  part  of  Mr.  Beneck^*s  English  work  which  treats  of  Ge- 
neral and  Particular  Average  is  especially  valuable  in  a  practical 
point  of  view,  and  to  it,  and  the  very  able  "  Essay  on  Average^ 
by  Mr.  Stevens  (1  voU  5th  ed,  London^  1835),  abundant  recourse 
has  been  had  in  the  following  pages.  Mr.  Phillips,  the  American 
writer  on  Insurance,  has  published  both  these  works  together,  in  a 
Very  convenient  form,  and  with  some  excellent  notes ;  but  I  have 
preferred  citing  from  the  London  editions  of  the  separate  works, 
as  being  more  accessible  in  this  country. 

On  looking  back  over  the  somewhat  extensive  field  which  has 
been  traversed  in  collecting  materials  for  this  work,  it  is  impos- 
sible to  forbear  asking  why  England  should  still  continue  the  only 
knercantile  state  of  civilised  Europe  without  a  code  of  shipping  and 
insurance  law.  In  the  whole  range  of  the  Law  Mercantile  there 
seems  no  subject  more  adapted  for  codification ;  scarcely  any  in 
which  it  is  more  wanted ;  none  where  the  requisite  means  of  in- 
formation and  the  results  of  experience  exist  in  greater  abund- 
ance. 

Should  this  book,  by  presenting  a  general,  although  very  im- 
perfect, view  of  the  present  state  of  the  Law  of  Marine  Insurance 
as  it  exists  in  this  and  other  countries,  at  all  tend  to  facilitate  the 
accomplishment  of  so  important  a  work,  it  will  not  have  been 
written  in  vain.  The  actual  state  of  this  branch  of  our  law  in 
many  of  its  departments,  seems  undoubtedly  to  require  amend- 
ment; to  go  no  further  than  the  doctrine  of  Constructive  Total  Loss 
and  Abandonment, — the  difficulty  of  discovering  what  the  law  is,  on 
this  head,  is  surely  far  greater  than  it  ought  to  be  in  any  system 
of  jurisprudence  which  claims  credit  on  the  score  of  certainty  and 
precision,  greater  unquestionably  than  it  would  be  if  the  different 
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grounds  of  abandonment  were  clearly  defined  and  stated,  as  they 
are  in  the  French  system.  What  we  want,  however,  is  not  so  inuch 
any  lengUiened  inquiry,  parliamentary  or  otherwise,  as  to  what 
the  law,  in  this  branch  of  it,  aught  to  be;  —  the  points,  indeed^  open 
for  inquiry  of  this  kind  seem  comparatively  fbw;  —  the  thing 
required  is  a  definite,  cleUr,  and  concide  statement  of  what  thelatd 
actualfy  is  ^  the  task  to  be  performed  is  that  of  converting  the 
akeady  abundant  materiids  of  legislation  into  positive  Uw  ;  a  task 
that  can  only  be  rightly  executed  by  those  to  whom  of  right 
it  belongs, — the  consuitunately  accomplished  masters  of  law  and 
kgal  language.  Are  there  none  of  the  living  luminaries  of  oui* 
law  to  whom  the  State  might  consent  to  entrust  such  an  under'- 
taking,  and  who,  on  their  parts,  might  not  be  unwilling  to  dignify 
the  retirement  of  a  learned  leisure,  by  consecrating  it  to  a  Work  of 
such  high  public  utility,  as  the  codification  of  the  law  maritime  foi* 
Uie  greatest  of  all  maritime  states  ? 


JOSEPH  ARNOULD. 


IS.  lR»si'$  Bench  Waik,  Temp/e. 
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MARINE    INSURANCE. 


DIVISION  OF  THE  SUBJECT. 

In  treating  of  Marine  Insurance,  we  shall  divide  the  subject 
into  four  parts. 

L  In  the  First  we  will  consider  the  Nature,  Formation, 
and  Subject  Matter  of  the  Contract  of  Marine  Insurance 
itself. 

n.  In  the  Second  we  shall  treat  of  certain  Matters,  such 
18  ICsrepresentation,  Concealment,  Breach  of  Express  and 
Implied  Warranties,  and  Illegality  of  the  Risk,  that  render 
the  Contract  either  void,  or  inoperative. 

UL  In  the  Third  we  shall  discuss  the  different  kinds  of 
Losses  for  which  the  Underwriter  is  liable,  and  the  Bights 
and  Duties  of  the  Parties  to  the  Contract  in  case  of  Loss. 

IV.  And  in  the  Fourth,  the  Modes  of  Procedure  by  which 
these  Bights  and  Duties  may  be  enforced. 
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PART  I. 

OF   THE  NATURE,  FORMATION,  AND   SUBJECT  MATTER  OF 
THE   CONTRACT  OF  MARINE   INSURANCE. 

CHAP.  I. 

OF   THE   CONTRACT   OF   MARINE   INSURANCE  GENERALLY. 


Definition  of 
Marine  Insu- 
rance. 


Sect.  I.  Definition  of  Terms, 

§  1.  Marine  Insurance  is  a  contract  whereby  one  party, 
for  a  stipulated  sum,  undertakes  to  indemnify  the  other 
against  loss  arising  from  certain  perils  or  sea-risks,  to  which 
his  ship,  merchandize,  or  other  interest,  may  be  exposed 
during  a  certain  voyage,  or  a  certain  period  of  time. 


Explanation  of      §  2*  ^^  party  interested  in  the  property  insured  is  called 
terms.  ^j^^  insured  or  assured. 

The  property  insured  itself  is  called  the  subject  of  in-- 
surance. 

The  title  or  interest  which  the  assured  has  in  this  property 
is  called  his  insurable  interest 

The  party  undertaking  to  indemnify  the  assured  against 
loss  is  called  the  insurer  or  underwriter,  (a) 

The  stipulated  sum  for  which  he  so  undertakes  to  indem- 
nify him  is  called  the  premium. 

The  instrument  by  which  the  contract  of  indemnity  is 
effected  is  called  in  England  the  Policy, 

(a)  This  latter  term,  as  being  more  and  understood  to  have  been  paid  be- 

distinctive,  will  generally  be  employed  forehand,  the  policy  contains  only  the 

throughout  the  following  work.     The  promise   of  the    insurer,  and  is  sub- 

insurer  is  so  called,  because,  as  the  pre-  tcrihed  or  underwritten  by  him  alone ; 

mium  or  consideration  for  the  under-  he  is  therefore  called  the  tubacriber  or 

taking  to  indemnify  is  always  expressed  underwriter  of  the  policy. 


OP  MARINE   INSURANCE  GENERALLY.  ^ 

That  which  is  insured  against,  is  loss  arising  from  marine  Definition  of 
casualties.  ^"^ 

These  casualties  are  in  technical  language,  called,  some- 
times, the  perils  insured  against^  and  sometimes  the  risks 
covered  by  the  policy,  expressions  which  mean  one  and  the 
same  thing,  and  are  employed  to  signify  those  causes  of  loss 
against  the  effect  of  which  the  underwriter  undertakes  by  his 
contract  to  indemnify  the  assured. 

The  interest  of  the  assured  is  technically  said  to  be  covered 
bj/ the  policyy  when  the  sum  or  aggregate  of  sums  insured  in 
the  policy  is  sufficient  to  afford  him  full  compensation  for 
whatever  loss  that  interest  may  sustain. 

If  the  value  of  his  interest  exceeds  the  sum  insured,  the 
excess  of  interest  is  said  to  be  "  uncovered  by  the  policy,^  and 
the  assured  to  be  **  his  own  insurer  to  that  extentJ*^ 

When  the  ^liability  of  the  underwriter  commences  under 
the  contract,  the  technical  mode  of  expressing  this  is  by 
saying  that  '*  the  policy  attacheSj'*  or  "  the  risk  begins  to  run,^ 
irom  that  time. 

Sect.  II.    The  Objects  and  Utility  of  Marine  Insurance, 

§3.  The  great  object  of  Marine  Insurance  is  to  promote  The  objects  of 
the  q)irit  of  maritime  adventure  by  diminishing  the  risk  of  ranee, 
loss  to  wluch  it  is  exposed. 

This  object  it  effects  by  diffusing  the  losses,  which  would 
press  ruinously  upon  one  individual,  amongst  a  great  number 
of  others,  who,  in  consideration  of  a  sum  paid  to  them  as  the 
price  of  the  risk  they  thus  take  on  themselves,  engage  to 
indemnify  him  against  the  loss  he  may  sustain  from  any  of 
the  casualties  which  may  be  expected  to  occur  in  the  course 
of  a  sea  venture. 

The  loss  of  a  ship  or  cargo,  if  it  fell  exclusively  upon  the 
bdividoal  owner,  would  seriously  affect  the  fortunes  of  the 
wealthiest:  if  distributed  amongst  thirty  or  forty  private 
underwriters,  or  borne  by  a  single  company  of  large  sub- 
scribed capital,  it  would  probably  occasion  very  little  incon- 
Tenience  to  those  by  whom  it  was  paid,  while  the  ship-owner 

B   2 


OF    MARINE   INSURANCE   GENERALLY. 


The  objects  of 
Marine  Insu- 
rance. 


or  merchant  would  receive  a  complete  indemnity,  and  be 
enabled  to  employ  in  other  enterprises  the  funds,  of  which, 
but  for  this  expedient,  he  would  have  been  entirely  deprived. 
On  the  other  hand,  the  insurers  would  be  more  than  repaid 
by  the  premiums  received  on  successful  adventures,  for  the 
loss  incurred  by  those  of  which  the  issue  proved  disastrous ; 
and  thus  not  only  is  the  trade  of  the  ship-owner  and  the 
merchant  rendered  secure  by  the  practice  of  Marine  Insur- 
ance, but  a  separate  business,  that  of  the  insurers  themselves, 
is  maintained  by  it  in  considerable  prosperity. 


Marine  Insu-  §  4.  The  busincss  of  Marine  Insurance  may  be  carried  on 
on"in  this  cour^  either  by  private  underwriters,  or  by  public  companies.  Until 
try  by  private     the  year  1824  no  public  companies  were  allowed  to  effect  sea 

underwriters 

and  public  insurances  in  Great  Britain  except  the  two  old  companies, 
companies.         ^j^^  Royal  Exchange  and  the  London  Assuran(5e,  who,  from 

the  period  of  their  establishment  in  the  year  1719,  had, 
together  with  the  private  underwriters,  a  monopoly  of  the 
whole  business  of  Marine  Insurance.  This  unwise  restriction 
having  been  removed  in  the  year  1824  (by  the  Act  of 
5  Geo.  4.  c  114.),  several  new  companies  were  formed  for 
the  purposes  of  Marine  Insurance  in  England,  Scotland,  and 
Ireland :  some  of  these  companies  have  now  ceased  to  exist, 
but  several,  the  principal  of  which  are  the  Indemnity  and 
Mutual  Marine,  still  remain,  and  have  acquired  a  very  con- 
siderable share  of  business. 

* 

Lloyd's.  Almost  all  the  private  underwriters  in  this  country  are 

members  of  "Z/cyrf'*;"  a  name  originally  derived  from  a 
coffee-house  in  Lombard  Street  where  the  London  under- 
writers first  b^an  to  meet  about  the  middle  of  last  century ; 
and  which  is  now  used  to  denote  the  general  body,  or  associa- 
tion, of  English  private  underwriters,  the  members  of  which 
in  London  sit  daily  for  the  dispatch  of  business  from  ten  till 
four,  in  a  spacious  apartment  over  the  Royal  Exchange, 
which,  with  its  adjoining  offices  and  refreshment  rooms,  is 
called  Lloyd^s  Subscription  Rooms. 

Lloyd^s  is,  in  fact,  a  regular  subscription  society,  governed 
by  its  own  rules,  and  managed  by  its  own  committee  and 
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Chairman ;  having  branch  as^Iatlons  also  in  most  of  our  The  objects  oi 
great  provincial  towns,  and  in  some  of  the  principal  mer-  ^^l^^  ^"*"" 

cantile  emporia  on  the  continent;  and  keeping  up  an  active 

staff  of  agents  and  correspondents  in  almost  all  the  known 
ports  of  the  world,  for  the  purpose  of  supplying  that  intelli- 
gence which  is  the  very  soul  of  such  a  business  as  that  of 
Marine  Insurance. 

The  chief  difference  between  the  transaction  of  business  Difference  in 
at  Lloyd's  and   with   the   public    companies   is,    that   the  transacting 
latter,  from  the  large  amount  of  their  subscribed  capital,  business  at 

«*  .  Lloyd's  and 

can  afford  to  hazard  a  greater  sum  upon  a  single  venture  with  the  publi 
than  can  possibly  be  done  by  private  underwriters,  so  that  a 
shipowner,  for  instance,  who  wanted  to  insure  5000/.  on  his 
ship,  might  get  an  insurance  to  that  amount  effected  by  a 
single  transaction  with  a  company ;  while  he  might  be  obliged 
to  resort  to  10  or  15  different  private  underwriters,  each  of 
whom  would  insure  perhaps  from  300L  to  500Z.  on  the  ship, 
before  he  could  effect  the  same  object 

§  5.  In  one  way  or  the  other,  however,  the  merchants  and  Security  af- 
shipowners  of  this  country  have  the  means  of  fully  protect-  ^^^  insuranw 
'ms  their  property  from  every  description  of  loss  that  can  *?  ***®  opera- 

o  *^    ^  tionsofcom- 

befall  them  in  the  course  of  a  sea-venture;  and  they  can  merce. 
only  impute  it  to  their  own  culpable  carelessness  or  unwise 
parsimony  if  they  do  not  thus  secure  themselves  from  being 
placed,  even  by  the  most  disastrous  termination  of  a  maritime 
adventure,  in  a  worse  situation  than  they  occupied  at  its 
commencement. 

The  system  of  Marine  Insurance,  indeed,  when  conducted 
on  the  liberal  principles  in  which  it  is  practised  in  Eng- 
land and  the  United  States,  affords  indemnity,  not  only 
for  all  actual  damage  caused  to  shipping  and  merchandise  by 
the  operation  of  sea  perils,  but  also  for  all  interception,  by 
the  same  causes,  of  future  freight  and  expected  profit. 

To  enlarge  on  the  utility  of  such  a  system  would  indeed 
be  superfluous ;  even  in  France,  where  the  amount  of  pro- 
tection it  aflTords  is  less  perfect  than  in  this  country,  the 
consideration  of  its  advantages  drew,  not  undeservedly,  from 
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The  objecu  of    the  Kepresentative  of  the  French  Imperial  Government,  the 

Marine  Insu-       /»  n       •  i  .        i      • 

tollowmg  eloquent  eulogium :  — 

'^  Le  systeme  des  assurances  a  paru,  il  a  consult^  les 
saisons,  il  a  port6  ses  regards  sur  la  mer :  il  a  interrogS  ce 
terrible  Element ;  il  en  a  jug6  Tinconstance,  il  en  a  pressenti 
les  orages ;  il  a  6pie  la  politique ;  il  a  reconnu  les  ports  et 
les  cotes  des  deux  mondes ;  il  a  tout  soumis  a  des  calculs 
savans,  k  des  th<k)ries  approximatives ;  et  il  a  dit  au  com- 
mer9ant  habile,  au  navigateur  intrepide :  Certes,  il  y  a  des 
desastres  sur  lesquels  Fhumanit^  ne  pent  que  g^mir;  mais 
quant  k  votre  fortune,  allez  franchissez  les  mers,  d^ployez 
votre  activite  et  votre  industrie :  je  me  charge  de  vos 
risques."  (b) 


Sect.  III. — Principle  on  which  Marine  Insurance  is  founded, 

and  Jtisks  estimated. 

Principle  upon  §  6-  The  most  general  principle  upon  which  the  whole 
which^the^bu^u  gyg^em  of  insurance  depends  may  be  thus  stated: — if  a 
Insurance  is  scrics  of  cvcuts  of  pretty  frcquent  occurrence  be  observed  for 
'. a  lengthened  period  of  time,  it  will  be  found  that  the  number 

of  those   events,    however    apparently  accidental,   will  be 

nearly  equal,  in  equal  periods  of  time,  (c) 

This  principle  is  the  basis  upon  which  the  whole  business 

of  insurance   is  carried  on,  and  all  calculations  as  to  the 

amount  of  premium  are  founded. 
Mode  of  caicu-       The  premium,  as  we  have  already  seen,  is  the  stipulated 
latingthepre-    ^^       j^^  Consideration  of  which  the  underwriter  agrees  to 

take  upon  himself  the  risk  of  loss,  and  to  indemnify  the 
assured  against  it;  the  rate  of  premium  therefore,  or  the 
sum  in  consideration  of  which  the  underwriter  can  afford  to 
take  this  hazard  on  himself,  is  evidently  one  of  the  first 
subjects  to  be  attended  to  in  the  practical  conduct  of  the 
business  of  Marine  Insurance. 


{b)  Pronounced  in  the  sitting  of  8th         (c)  M'Culloch*s    Commercial    Die- 
September,  1807.   Boulav'Paty,  Cours     tionary,  art.  Insurance, 
de   Droit  Commercial  Maritime,  tom. 
iii.  p.  234.  ed.  1834. 
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Now^  suppose  it  has  been  remarked^  in  accordance  with  Principle  on 
the  general  principle  just  stated,  that  out  of  a  hundred  ships,  hllu^ris"* 
of  the  ordinary  degree  of  sea-worthiness,  employed  in  a  given  funded,  and 

risKs  esunuiveci* 


trade,  five  are  annually  cast  away,  the  probability  of  loss 
upon  all  ships  so  employed  will  be  as  five  to  a  hundred,  or 
oTie-twentietfu  If  an  individual  accordingly  wishes  to  insure 
a  ship,  or  the  cargo  on  board  a  ship  engaged  in  this  trade,  he 
ought  to  pay,  and  the  underwriter  to  receive,  a  premium 
equal  to  one-twentieth  of  the  sum  he  insures,  exclusive  of 
such  extra  sum  as  may  indemnify  the  underwriter  for  his 
trouble,  and  leave  him  a  fair  profit :  if  the  premium  exceed 
this  sum,  the  underwriter  will  be  overpaid ;  if  it  fall  below 
it,  he  will  be  underpaid,  {d) 

The  premium,  therefore,  is  generally  fixed  at  so  much  per  Premium 
cent,  on  the  sum  which  the  underwriter  agrees  to  insure,  or  rJcl^^cent. 
upon  the  total  value  of  the  property  which  the  assured  wishes 
to  protect  by  the  insurance* 

Thus,  premiums  are  currently  said  to  be  at  4,  5,  10,  or  15 
per  cent,  upon  certain  risks;  by  which  is  meant,  that  the 
sum  which  the  assured  must  pay  the  underwriter  for  in- 
suring property  exposed  to  such  risks  is  4,  5,  10,  or  15  per 
cent,  upon  the  amount  insured. 

Thus,  when  the  underwriters  for  every  lOOZ.  they  agree  to 
insure  on  a  ship  or  cargo  engaged  in  the  Baltic  trade  require 
5t  to  be  paid  to  them  by  way  of  premium,  the  mercantile 
phrase  is,  that  premiums  are  5  per  cent,  on  Baltic  risks. 

§  7.  The  premium  or  price  of  the  risk  being  the  sole  con-  ^}  «  «"  \nva- 
fiideration  in  respect  of  which  the  underwriter  engages  to  that  the  under- 
indemnify  the  assured  against  loss,  it  is  plain,  on  the  clearest  J^  except V^th 
principles  of  equity  and  good  sense,  that  he  can  only  be  reference  to  the 

^        /  ^      ^  o    ^  '  ^  .  suro  on  "Which 

bound  to  afford  such  indemnity  to  the  extent  of,  or  in  pro-  he  b  paid  pre- 
portion  to,  the  sum  which  he  agrees  to  insure,  and  upon 
which  the  premium  is  calculated  at  a  certain  per-centage. 

Hence  it  is  an  elementary  principle  of  insurance   law, 
which,  pervading  the  whole  system,  cannot  be  enforced  too 

(cr)  M<Culioch*s  Commercial  Dictionary,  art.  Insurance. 
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Principle  on      early,  nor  borne  in  mind  too  attentively,  that  the  underwriter 

which  Marine  .  »         /•  >  r  •  »    »      • 

Insurance  is      pays  710  loss  except  With  reference  to  the  sum  on  which  he  is 
rbks  Mtimatcd.  P^^^  premium  ;  the  whole  sum^  if  the  loss  be  total ;  some  aliquot 


part  of  the  sum,  if  the  loss  be  partial. 


Marine  Insu- 
rance is  a  con^ 
tract  of 
indemnity. 


Sect.  IV.  —  Nature  of  the  Indemnity  afforded  by  Marine 

Insurance. 

§  8.  Such  being  the  principle  upon  which  the  whole 
business  of  Marine  Insurance  is  founded,  let  us  next  consider 
the  nature  and  objects  of  the  contract  itself.  The  very- 
essence  of  the  contract  of  Marine  Insurance  is  that  it  is  a 
contract  of  indemnity  (e) ;  its  sole  and  exclusive  object  is 
to  procure  for  the  assured  indemnity,  in  the  strictest  sense 
of  that  word,  for  any  losses  he  may  sustain  through  the 
agency  of  those  sea-risks,  against  the  effect  of  which  the 
underwriter  by  the  terms  of  his  policy  stands  pledged  to 
protect  him.  To  prevent  the  assured  from  suffering  loss  by 
means  of  any  of  the  perils  insured  againsty  is  the  single  um 
of  a  contract  of  Marine  Insurance,  and  its  whole  spirit  would 
be  violated,  if  he  could  make  the  occurrence  of  any  such 
casualties  a  means  of  gain^  for  this  would  be  to  give  him  an 
interest  in  procuring  sea-losses,  which  would  be  opposed  to 
every  principle  of  commercial  policy.  (/) 


Nature  and 
extent  of  the 
indemnity 
which  it  af- 
fords. 

In  France. 


§  9.  Indemnity  then,  being  the  sole  object  of  the  contract 
of  Marine  Insurance,  it  becomes  important  to  inquire  into  the 
nature  and  extent  of  the  indemnity  it  professes  to  afford. 

The  foreign  jurists,  and  especially  the  French,  have 
rigorously  confined  the  contract  to  an  indemnity  against  such 
losses  only  as  may  be  caused  by  the  perils  of  the  sea  to  some 
tangible  property  of  which  the  assured  is  actually  in  possession 


(e)  It  is  not  necessarily  a  perfect 
emUraet  of  indemnity ;  for  the  parties 
may,  by  agreement,  estimate  at  a  fixed 
sum  the  amount  which  they  are  to 
receive  in  case  of  loss,  on  the  subject 
insured,  fry  way  of  liquidated  damagts^ 
as,  indeed,  they  may  in  other  contracts 


to  indemnify.  Opinion  of  the  judges 
in  Irving  r.  Manning,  in  Dom.  Proe. 
S6th  July,  1847. 

(/)  Assecuratus  non  quaerit  lucrum 
sed  agit  ne  in  damno  sit  Straccha  dr 
Asaecurationibus,  gl.  20.  No.  4. 
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at  the  time  of  the  loss:  they  will  by  no  means  allow  it  to  Nature  of  the 
extend  to  an  indemnity  against  the  loss  of  that  gain  or  profit  affbr'd^^by 
which  the  same  perils  have  prevented  him  from  realising,  {g)    ^^^  ^°*"" 
In  this  country  however,  and  in  the  United  States,  a  more 


ranee. 


liberal  policy  has  prevailed,  and  the  contract  of  Marine  In-  ^nd  i"the*" 
surance  is  considered  applicable  to  protect  men,  not  only  ^"**®<^  statet. 
against  such  events  as  may  occasion  the  deprivation  of  that 
which  they  may  actually  possess,  but  against  those  also  which 
would  intercept  from  them  the  advantage  or  profit  which, 
bat  for  such  events,  they  would  acquire  in  the  ordinary  and 
probable  course  of  things.  (A) 

Hence  in  this  country,  as  we  shall  see  more  at  large 
hereafter,  the  loss  arising  from  the  interception  by  the  perils 
insured  against,  of  future  freight  and  expected  profit,  is  quite 
as  legitimate  an  object  of  that  indemnity  which  Marine  In- 
surance can  afford,  as  the  damage  actually  inflicted  by  the 
same  perils  upon  ships  or  merchandize. 

§  10.  The  amount  of  indemnity  actually  received  by  the  Whether  the 
assured  from  the  imderwriters  in  case  of  loss,  is  the  next  con-  JJ^fj  jn^em^^ 
^deration :  and  this  it  is  plain,  upon  the  principle  adverted  n»*y  ^<>7  ^^  l<»» 

.  ,  J         .     1  1  depends  on  the 

to  m  the  last  section,  must  depend  entirely  upon  the  amount  sufficiency  of 

i.i.f  ij..  "I  j««  1    the  sum  he  has 

which  the  several  underwriters  have  agreed  to  msure,  and  insured  to 
which  firom  the  different  sums  standing  acainst  their  names,  fover  the  whole 

^  ^  ^    mterest  he  has 

at  the  foot  of  the  policy,  is  technically  called  the  amount  of  at  risk, 
their  subscriptions. 

If  the  a^regate  of  all  the  sums  so  insured,  or  (in  case  of 
the  insurance  being  effected  with  a  company,  &c),  if  the 
whole  sum  insured  be  equal  to  (in  technical  language  be  suf- 
ficient to  cover)  the  whole  value  of  the  subject  insured,  then 
the  assured  in  case  of  loss  will  receive  a  full  indemnity.     If 
the  sum  insured,  or  the  aggregate  of  such  sums,  fall  short  of 

(9)  On  ne  pent  &ire  assurer  que  ce        (A)  Per  Lawrence  J.  in  Lucena  r . 
qu'on  ootirt  risque  de  perdre  et  nulle-     Crawfurd,  2  New  Rep.  p.  361. 
wwt  les  gsiDS  qu*on  manque  de  feire. 
Polhitt,  Traits  d' Assurance,  No.  31 
•d.  1809,  par  Estnmgin,  p.  38. 
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Nature  of  the 
indemnity 
afforded  by 
Marine  Insu- 
rance. 

Hence  the  ne- 
cessity of  a  cor- 
rect valuation, 
for  the  pur- 
poses of  insu- 
rance. 

General  prin- 
ciple of  valua- 
tion adopted  in 
the  practice  of 
Marine  Insu- 
rance. 


this^  it  is  plain  that  the  assured  will  receive  less  than  a  full 
indemnity. 

It  is  obviously  therefore  of  prime  importance  to  the  mer- 
chant or  ship-owner^  who  desires  to  obtain  a  full  protection 
for  his  property,  to  take  care  that  he  insures  that  property  at 
its  full  value. 

§  1 1.  It  would  be  out  of  place  here  to  enter  at  any  length 
into  the  subject  of  the  valuation  of  ship  and  goods,  for  the 
purposes  of  insurance  (z) ;  it  will  be  sufficient  to  state  that 
the  general  practice  is,  to  value  both  the  ship  and  goods  at 
the  sum  which  they  are  severally  worth  to  their  respective  owners 
at  the  outset  of  the  adventure^  adding  thereto  the  premium,  and 
all  the  costs  of  effecting  the  insurance,  (J) 

Now  supposing  the  ship-owner  or  the  merchant  to  have 
insured  their  ship  or  goods  with  the  underwriter  on  the  basis 
of  this  valuation,  it  is  obvious  that  in  case  of  a  total  loss  they 
would  receive  all  the  indemnity  they  were  entitled  to  {that 
isy  all  they  had  paid  premiums  for),  if,  after  the  loss,  the 
underwriter  paid  them  a  sum  equivalent  to  the  value  of  the 
ship  and  goods  at  tJie  outset  of  the  adventure,  plus  the  premium 
and  costs  of  insurance.  This  accordingly,  supposing  them  to 
have  insured  up  to  the  full  value  of  the  ship  and  goods  at 
the  outset,  is  exactly  the  amount  of  indemnity  they  would 
actually  receive  in  this  country,  in  the  case  supposed. 


The  nature  of 
the  indemnity 
actually  af- 
forded in  prac- 
tice by  Marine 
Insurance  is. 
regulated  by 
this  mode  of 
estimating  the 
value  of  the 
property  in-J 
sured. 


§  12.  From  this  mode  of  insuring  ship  and  goods,  it  results 
as  a  general  rule  that  the  indemnity  obtained  by  an  insurance 
on  these  articles  consists  in  replacing  their  respective  owners 
in  the  same  situation  in  which  they  stood  at  the  outset  of  the 
adventure,  without  any  regard  being  paid  to  the  diminished 
value  of  the  ship  by  wear  and  tear  on  the  one  hand,  or  to 
the  increased  value  of  the  goods  by  the  profit  they  would 
have  realised  on  the  other.  (A) 

Without  entering  in  this  place  into  any  discussions  as  to 

(i)  Scepogtf  Part  I.  Chap.  XI.  (A)  Stevens    on  Average,  5th  edit. 

(J)  Stevens  on    Average,  5th  edit.     p.  177,  178. 
p.  177.  199. 
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the  adequacy  of  the  indemnity  thus  afforded,  or  its  consis-   Nature  of  the 

.,,  ••i/»it  /»•  ••11    indemnity  af- 

tency  with  the  true  principles  of  the  law  of  insurance,  it  will  forded  by  Ma- 
he  sufficient  to  lay  it  down  as  an  elementary  principle  of  that  ""^  Insurance. 
law,  as  generally  understood  and  practised  in  this  country ;  Hence  theprm- 
that  (except  of  course  in  the  case  of  insurances  on  freight,  nity  in  Marine 
profits  or  other  contingent  interests  of  a  similar  nature),  it  is  to  put  the 
not  intended  bu  the  contract  of  Marine  Insurance  to  put  the  •^"^d,  in  case 

•^  •^  f  of  loss,  m  the 

assured  in,  the  same  situation,  in  case  of  loss,  as  he  would  have  »"»« situation 

as  he  would 

been  in,  had  the  adventure  terminated  successfully,  but  only  to  have  been  had 
replace  him,  as  nearly  as  may  be,  in  the  position  he  occupied  at  Jenninated^suc- 
ihe  outset  of  his  enterprise,  (I)  cessfiilly,  but 

only  to  replace 
him,  as  fiir  as 
possible,  in  the 

Sect.  V.  Interest  exposed  to  risk  indispensable  to  every  Con"  cupied  at  th^ 

tract  of  Marine  Insurance,  outset. 

§  13.  An  indispensable  requisite   of  every  contract    of  ^"  ^^^  ^ 
Alarine  Insurance,  properly  so  called,  is  that  something  in  tract  of  insur- 
which  the  assured  has  an  actual  interest  should  be  exposed  there^must  be 
to  the  risk  of  loss  from  the  perils  insured  against,  upon  the  ^!^^^^!^^  "* 
Toyage  or  during  the  period  over  which  the  indemnity  is  by  surcd  has  an 
the  terms  of  the  contract  made  to  extend,  (m)     This  is  the  posed  to  rilk 
most  fundamental  principle  in  the  whole  law  of  Marine  In-  ^^  ^^®  penis  of 

*  *  the  sea,  at  the 

siirance.    Principale  fundamentum  assecurationis  est  risicum  moment  of  loss. 

sea  interesse  assecuratorum ;  sine  quo  non  potest  subsistere 

a8securatio.(n)     **  In  order  to  make  the  contract  of  insurance 

V^ftct^  says  Emerigon,  **  there  must  not  only  be  a  somethirig 

w/tic/i  is  the  subject  of  insurance,  but  this  something  must  be 

^^^poied  to  the  risks  of  the  sea,  at  the  moment  when  the  loss 

occurs,  against  which  the  insurance  is  intended  to  be  an  indem^ 

The  contract  of  Marine  Insurance,  in  short,  is  nothing  but 
a  contract  of  indemnity  against  the  risk  of  loss  by  sea  perils, 
and  the  premium  is  nothing  but  the  price  paid  for  this  m- 

12  ^*"'  ^^  A^«™gC   5th   edit.  Assecuranz,  chap.  L  vol.  i.  p.  23.  ed. 

^'     ^i'lips  on  Inaurance,  vol.  iiv  Hamburgh,  1805. 

(^\  f^       .  (**)  Casaregis,  disc.  4.  No.  1.  cited 

p.  6  ^    "^**'  *^***P-  '•  s«ct  1.  vol.i.  by  Emerigon,  k6i  tvpra. 

'  ^^27.     Beneck6,  System  d^         (o)  Emerigon,  vol.  i.  p.  6.  ed.  1827. 
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Interest  ex-  demnity ;  it  is  obvious  therefore  that  if  the  assured  is  not 
indispensable  really  interested  in  something  which  he  runs  the  risk  of 
tract  o7Marine  ^^^ing  by  the  perils  of  the  sea,  there  is  no  consideration  for 
Insurance.         the  sum  he  has  paid:  and  as  the  foreign  jurists  express  it,  no 

matter  on  which  the  contract  can  worky  for  its  very  constituent 
element  is  the  possibility  of  loss  from  marine  casualties.  (/») 

Distinction  be-       §  14,  Xwo  things,  in  fact,  are  mainly  essential  to  every 

tween  contracts         ^  . 

of  Marine  In-    contract  of  Marine  Insurance. 

surance,  and  <ici  i_»j.  •    j.         a*  j 

sfea-wagers  in         !•  Some  subject,  or  mterest  msured. 

the  form  of  2.  Exposurc  of  that  interest  to  risk  of  loss  or  detriment 

policies.  *  ^ 

by  sea-perils. 

It  is  the  necessity  for  these  requisites  which  entirely  dis- 
tinguishes Contracts  of  Marine  Insurance^  properly  so  called, 
from  mere  Wagers  upon  the  issue  of  maritime  adventures. 

Such  maritime  wagers,  although  framed  externally  as  policies 
of  sea-assurance,  and  therefore  called  wager  policies,  have,  as 
we  shall  see  more  at  large  hereafter,  been  prohibited  in  this 
country  by  a  solemn  act  of  the  legislature,  and  in  most  other 
maritime  states  are  either  expressly  forbidden  or  practically 
disused :  and  this  on  the  ground  that  it  is  plainly  opposed  to 
the  true  interests  of  a  mercantile  state  to  enable  those,  who 
have  no  real  stake  in  the  safety  of  a  maritime  adventure,  to 
give  themselves  (by  means  of  such  a  contract)  a  great  interest 
in  its  loss  or  destruction. 


Sect.  VI.  Sketch  of  the  Mode  in  which  the  Business  of  Marine 

Insurance  is  practically  conducted. 

Mode  in  which  §  15.  In  Order  to  give  the  student  a  clearer  notion  of  what 
Marine  Assu-  ^^  ^  foUow,  a  short  sketch  of  the  general  mode  of  transacting 
ranee  is  pr«;ti-  insurance  business  is  here  introduced. 

caUy  earned 

on.  It  is  very  rarely,  as  we  shall  see  more  fully  hereafter,  that 

(/»)  Si  non  adest  risicum  anecuratio  m^ge  consider^  dans  l*incertitude  de^ 

non  Talet,  nam  non  adest  materia  in  ^v^nemens  sont  la  matidre  de  ce  contra^, 

qua    forma    potest  fiindari.     Roccus,  Emerigon,  chap.  i.  sect.  1.  toL  i.  p. 

No.  88.  En  un  mot,  la  perte  ou  le  dom-  and  14.  ed.  1827. 
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tlic  party  who  wishes  to  protect  his  property  by  a  contract  of  Sketch  of  the 
Marine  Insurance  ever  effects  the  policy  himself:  in  nine  theburinl^^of 
cases  out  of  ten,  Policies  of  Marine  Insurance  are  effected  by  ^^™!^  l"*"- 

•'     ranee  is  practi- 

ituurance  brokers :  and  the  first  step  generally  taken  by  a  caiiy  con- 
party  wishing  to  insure  is  to  conununicate,  either  by  word  or  — '. 

writing,  to  the  insurance  broker  a  statement  of  the  different  thTbroke^to** 
particulars  of  the  insurance  he  wishes  to  effect ;  such  as  the  ^"""^ 
name  of  the  ship  and  master  (if  known  to  him  at  the  time), 
the  description  of  the  property,  the  termini  of  the  voyage  (t.  e, 
the  ports  where  he  wishes  the  adventure  to  begin  and  end), 
tlie  sum  he  intends  to  insure,  the  rate  of  premium  he  is  dis- 
posed to  pay,  and  generally  all  such  information  as  may 
enable  the  broker  to  satisfy  the  underwriter  aa  to  the  nature 
of  the  risk  and  the  amount  of  the  insurance. 

On  receiving  this  information,  the  broker  proceeds  to 
procure  the  insurance  to  be  effected,  either  with  some  of  the 
public  insurance  companies,  or  with  the  private  underwriters 
meeting  at  Lloyd's,  (q)  If  the  broker  determines  to  insure  Insurance  ef- 
with  a  company,  he  has  merely  to  go  to  the  manager  of  the  public  compa- 
company,  and  state  the  particulars  of  the  risk  to  be  insured ;  *"*** 
the  rate  of  premium  at  which  the  company  consent  to  take 
the  risk  is  first  agreed  upon ;  and  the  manager  then  writes 
out  a  memorandum  for  the  policy,  shortly  specifying  the 
Icadiog  particulars  of  the  adventure,  and  the  rate  of  pre- 
loium,  which  the  broker  signs,  and  the  party  is  thus  pro^ 
tiismally  insured;  the  company  then  fills  up  a  stamped 
policy  according  to  the  particulars  disclosed  to  them,  which 
is  generally  ready  for  delivery  in  four  or  five  days ;  the 
insurance  is  then  legally  complete,  and  the  policy  is  handed 
o?er  to  the  broker,  who  either  transmits  it  at  once  to  his 
employer,  or  holds  it  himself. 

If  the  broker,  on  the  other  hand,  prefers  effecting  the  Insurance  ef- 
insurance  at  Lloyd's,  the  course  pursued  is  somewhat  dif-  priyate'undep- 
ferent;  in  this  case,  the  broker  himself  procures  a  blank  yr»te"at 

,  *  ,  Lloyd's. 

form  of  policy,  duly  stamped,  which  he  fills  up  with  the 
particulars  of  the  risk,  and  inserts  therein  such  an  amount  of 

(q)  See  tupra,  4. 
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Sketch  of  the  premium  as  his  knowled^ce  of  the  actual  state  of  insurance 
the  businesB  of  busincss  leads  him  to  believe  that  the  underwriters  would  be 
Manne  Insu-     ^iHJng  ^q  take  as  the  price  of  the  risk  he  is  commissioned 

ranee  is  practi-  ^  -^ 

caliy  con-  to  iusurc.     The  stamped  policy,   thus  filled  up,  he  takes 

'. to  Lloyd's  rooms,  where  all  the  private  underwriters  meet, 

and  there  hands  it  about  among  the  different  imderwriters, 
to  whom  he  i8  known,  who  either  accept  or  reject  it, 
according  to  their  own  views  of  the  nature  of  the  risk,  or  the 
state  of  their  account  at  the  time ;  the  policy  is  thus  handed 
about,  imtil  the  aggregate  amount  subscribed  by  the  dif- 
ferent underwriters  equals  the  whole  sum  for  which  it  is 
desired  that  the  insurance  shall  be  effected. 
Handing  about  Very  frequently  the  broker,  instead  of  thus  handing 
label.  *^'  ^'        about  the  policy  itself,  makes  out  a  memorandum,  technically 

called  a  slip  or  labels  containing  the  heads  of  the  risk,  the 
sum  to  be  insured,  and  the  rate  of  premium,  to  which  the 
underwriters  put  their  names,  and  the  sums  they  are  willing 
to  subscribe,  with  the  dates  of  their  subscription,  and  from 
which  the  broker  afterwards  fills  up  a  stamped  policy,  which 
the  underwriters  then  subscribe  for  the  sums  noted  in  the 
labeL  (r) 

The  policy  thus  effected  either  remains  in  the  hands  of 

the  broker,  or  is  by  him  transmitted  to  his  principal 

Payment  of  By  the  general  practice  in   this  country,  the  premium^ 

betwewTbroker  ^bich  in  theory  ought  to  be,  and  indeed  on  the  face  of  the 

and  under-        policy  IS  acknowledged  to  have   been,  paid  at  once  to  the 

underwriter  on  his  subscription  of  the  policy^  is  never  in  fact 
paid  to  him  at  that  time,  but  is  passed  into  an  account  kept 
between  him  and  the  broker,  in  which  the  underwriter 
enters  the  sum  which  ought  to  have  been  paid  him  by  way 
of  premium  to  the  debit  of  the  broker,  and  in  case  of  a  loss 
occurring,  only  pays  to  the  assured  the  balance  which 
remains  due  after  deducting  the  sum  due  for  premium  from 
the  amount  which  he  (the  imderwriter)  has  to  pay  as  his 
proportional  share  of  the  loss. 
Settlement  of         This  is  supposing  only  a  single  insurance  transaction  to  be 


looes  in 


(r)  This  label,  owing  to  our  stamp  laws,  is  inadmissible  in  evidence,  and  has 
no  legally  binding  force  or  validity. 
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pending  between  the  same  broker  and  the  same  underwriter :   Sketch  of  the 
in  actual  practice  there  are  generally  several  such  trans-  Sebi^^n^*©^ 
actions,  and  in  that  case,  by  the  practice  of  Lloyd's,  all  the  ^^"nf  i"*"- 

•^  ^  ^       '  ranee  u  practi- 

soms  due  from  the  same  broker  to  the  same  underwriter  for  caiiy  con. 

premiums  are  set  off,  in  the  mutual  account  kept  between     "^     

them,  ^»inst  the  sums  due  from  the  underwriter  to  the  f^^ount  as  bc- 

^  ^  twcen  broker 

broker  for  losses,  and  no  cash  passes  between  them  unless  it  ^^^  under- 

writer 

ifl  found,  on  what  is  called  the  adjustment,  or  making  up  a  , 

daim  for  any  particular  loss,  that  the  underwriter  owes  the 
broker  more  for  losses  than  the  broker  owes  him  for 
premioms ;  in  such  case,  the  underwriter  pays  him  the 
balance  of  the  loss  by  a  bill  at  three  months;  but  very 
generally  no  money  payment  at  all  takes  place  between  the 
broker  and  underwriter,  till  the  general  setJIlement  of  ac- 
countfl  between  them,  on  the  31st  of  December  in  every 
year. 
The  broker  keeps  the   same  kind  of  accoimt  with  the   Running  ac- 

1^  ,.  1  ii«  1*  o  count  between 

merchant  or  ship-owner  who  employs  him,  and,  in  case  ot  broker  and 
loss,  either  pays  the  amotmt  by  bill  at  three  months,  or  lets  a«*"»*«^ 
it  run  on  in  the  general  account,  against  the  sums  he  has 
adyanced  on  account  of  his  employer  for  premiums,  &c. 

Such  is  the  mode  of  settlement  in  account  generally 
adopted  at  Lloyd's,  as  between  the  assured,  policy  brokers, 
and  private  underwriters,  as  we  shall  see  more  at  large  here- 
after. 

Of  course  the  underwriter  requires,  before  payment,  or 
paeeing  the  loss  in  account,  to  be  satisfied  that  it  has  really 
taken  place,  and  taken  place  under  such  circumstances  as  to 
entitle  the  assured  to  recover  on  the  policy. 

If  he  has  reason  to  believe  that  he  has  any  good  and  valid 
defence  to  the  claim,  it  will  be  for  him  to  consider  whether 
he  will  submit  to  the  payment,  or  try  the  question  of  his 
liability  at  law. 

In  the  course  of  this  work  it  will  be  our  business  to 
consider  the  nature  of  the  several  defences  which  will 
exempt  him  from  all  liability  on  the  contract ;  and  the  mode 
by  which  both  the  assured  and  the  underwriter  must  proceed 
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Sketch  of  the     to  enforce  their  dwns^  or  insist  upon  their  exemptions  from 

mode  in  which     •»•  i  ••»•.       •  .•  .  % 

the  businew  of   liabihty,  m  an  action  at  law. 

Marine  liwu-         j|.  .^^  y^  suflBcient  here  to  have  presented  the  student 

ranee  is  praeti-  ^  ^  ^     * 

caliy  con-  (for  whom  alonc  this  section^  and  indeed  the  whole  of  this 
introductory  chapter  is  designed)  with  the  preceding  suc- 
cinct statement  of  the  mode  in  which^  in  the  actual  course  of 
business,  policies  are  effected,  and  payment  of  losses  usually 
made. 
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CHAP.  n. 

OP  THE  POLICT. ' 

Sect.  L  —  Different  Kinds  of  PoUcies,  —  as  Interest  and 
WageTy  Valued  and  Open,  THme  and  Voyage  PoUcies, 

§  16.  The  written  instrument  in  which  the  contract  of  What  a  policy 
Bttme  insorance  is  embodied  is  called  a  policy  of  insurance,  (a) 

The  statutable  definition  given  in  our  law  of  a  Policy 
of  Jngurance  is^  that  it  is  a  printed  or  written  contract  of 
insurance,  in  which  the  premium,  the  risk  insured  against, 
the  names  of  the  underwriters,  and  the  sum  insured,  are  to 
be  spedfied.  (i) 

Before  directing  our  attention  to  the  language  and  con-  PoliciMdiyidcd 

.1^  .J*  i*  i»  /»        !•  '11       J       ^   ^^^  interest 

ttniction  ot  our  common  form  of  policy,  we  will  ^dvert  and  wager, 
hriefly  to  the  division  frequently  made  of  policies  into  interest  ^*^"®<*  «"** 

'  ^  J  f  opeOf  time  and 

find  wager,  valued  and  open,  time  and  voyage  policies.  voyage  policies. 

An  interest  policy  is  on&  which  shows  by  its  form  that  the  Interest  and 
ttmed  has  a  real,  substantial  interest  in  the  thing  insured : 
mother  words,  that  the  contract  of  insurance  embodied  by  the 
pikyis  a  contract  of  indemnity,  and  not  a  wager. 

All  the  common  forms  of  policy  are  adapted  to  transac- 
tions of  this  nature ;  and  every  policy  is  taken  to  be  an 
interest  policy,  unless  the  contrary  is  clearly  expressed  on  the 
&ceofit(c) 

A  wager  policy  is  one  which  shows  on  the  face  of  it,  that  Definition  of  a 
the  contract  it  embodies  is  not  really  an  insurance,  but  a  ^^^^  ^  ^^* 
wiger ;  i.  e.,  a  pretended  insurance,  founded  on  an  ideal  risk, 
where  the  assured  has  no  interest  in  any  thing  insured,  and  can, 
therefore, 'sustain  no  loss  by  the  happening  of  any  of  tiie 

(a)  From  the  Italian  poUzxa  tPoiH'        (e)  See  Cousins  v,  Nantes,  3  Taunt 
tmtiime.  51 S. 

(*)S5Gea  III.,  c  63  §11. 

C 
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OP  THE  POLICY. 


DiflE^t  kinds 
of  policies, — as 
interest  and 
wager,  valued 
and  open,  time 
and  voyage 
policies. 

Form  of  a 
wager  policy. 


Definition  of  a 
valued. 


and  of  an  open 
policy. 


Value  at  which 
goods,  ship,  and 
freight  arc  cs* 
timatcd,  when 
insured  in  an 
open  policy. 


The  valuation 
put  upon  these 
interests  in  a 
valued  policy, 
ought  to  bear 
some  propor- 
tion to  that  at 
which  they  arc 
estimated 
under  an  open 
policy;  but 
unless  fraudu- 


casualtics  against  which  the  supposed  insurance  professes  to 
protect  him. 

A  wager  policy  is  generally  known  by  having  one  or  other 
of  the  following  clauses  written  on  the  face  of  it ;  —  "  interest 
or  no  interest,^ —  or,  "  without  further  proof  of  interest  than  tlie 
policy  ;  " —  or,  ^^ policy  to  be  deemed  sufficient  proof  of  interest;  " 
(d),  "or  without  benefit  of  salvage  to  the  insurer ^^^  or  some  analo- 
gous clause,  showing  that  the  assured  means  to  give  no  proof 
of  his  having  any  interest  whatever  in  the  subject  insured, 
except  the  mere  production  of  the  policy  itself;  and  thereby 
bringing  him  directly  within  the  scope  of  the  act  19  Cr.  2. 
c.  37.  §  L,  which  prohibits  all  ^uch  policies,  as  gaming 
policies,  except  in  certain  specified  cases. 

A  valued  policy  is  one  in  which  the  agreed  value  of  the 
subject  insured,  as  between  the  assured  and  underwriter,  for 
the  purposes  of  the  insurance,  is  expressed  on  the  face  of  the 
policy. 

An  open  policy  is  one  in  which  the  value  of  the  subject 
insured  is  not  tnus  fixed  or  agreed  in  the  policy,  as  between 
the  assured  and  the  underwriter,  but  is  left  to  be  estimated 
in  case  of  loss. 

In  an  open  policy  in  this  country,  the  value  of  the  goodsy 
as  between  the  assured  and  the  underwriter,  is  generally 
taken  to  be  the  amou7it  of  the  tradesniaii^s  bills,  the  charges  of 
loading  on  board  ship,  and  the  premiums  and  cost  of  insurance, 
(e) ;  the  value  of  the  ship  is  taken  to  be  the  sum  she  is  worth 
to  her  owner,  at  the  port  where  the  voyage  commences, 
including  all  her  stores  and  outfit,  and  adding  premium  and 
costs  of  insurance.  (/)  The  value  oi freight  is  taken  to  be 
the  gross  freight  covered  with  the  premium,  as  on  tiie  pre- 
ceding interests.  (^) 

K  innured  in  a  valued  policy,  the  value  affixed  upon  these 
difierent  interests  ought  to  bear  some  proportion  to  that 
which  is  estimated  to  be  their  value  under  an  open  policy; 
and  if  it  greatly  exceeds  this,  they  are  siud  to  be  over  valued. 


(d)  Murphy  v.  Bell,  4  Bingh.  567. 

(e)  Stevens's  Essay  on  Average^  5th 
cd.  p.  177,  178. 


(/)  Stevens,  ibid.  p.  190. 
(g)  Stevens,  ibid.    p.  198:  see  also 
Palmer  v,  Blackbumi  1  Bingh.  61. 
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It  must,  however,  carefully  be  borne  In  mind,  that,  as  the  Different  kinds 
value  fixed  in  the  policy  is  the-  agreed  valuer  as  between  tJie  rnterwt^Md"" 
parties^  of  the  subject  insured,  it  will  never  be  set  aside  unless  ^^®''  ^^^^^ 

,  and  open,  time 

it  be  fraudulent,  or  very  enormously  excessive.  (A)  and  voyage 

Hence  the  chief  practical  difference  between  valued  and  ^^  ^"^ 
open  policies  in  case  of  loss;  viz.,  that  in  the  former,  the  *^* ^^ s^*?*'! 

*        *  '  '       ^   excessive,  it 

"nlue  (except  in  the  case  of  fraud  or  enormous  excess)  is  ^1^^  °p^  ^  set 
£xed  by  the  policy ;  in  the  latter  it  must  be  proved  by  the  loss, 
production  of  tradesman's  bills,  invoices,  bills  of  shipping 
chaiges,  surveyor's  estimates,  and  other  necessary  vouchers. 

As  the  value  of  ship  and  freight  is  more  difficult  to  prove  in 
ibis  way  than  the  value  of  goods,  the  former  interests  are  gene- 
nllj  insured  in  valued,  the  latter  frequently  in  open  policies. 

A  voyage  poUcy  is  one  in  which  the  limits  of  the  risk  are  Voyage  and 
toignated  in  the  policy  by  specifying  a  certain  place  at    "^^^i*®*"** 
wbich  the  voyage  is  to  begin  (called  the  terminus  a  quo) ; 
ud  another  at  which  it  is  to  end  (called  the  terminus  ad 
fum)i  as,  for  instance,  where  a  ship  is  insured  *^  at  and  from 
Idmim  to  Buenos  Ayres^^ 

A  time  policy  is  one  in  which  the  limits  of  the  risk  are 
deagnated  only  by  certain  fixed  periods  of  time,  at  which  it 
tf  respectively  to  b^in  and  end :  as  where  a  ship  is  insured 
*^frm  the  \st  day  of  January,  A.  D.  1847,  to  the  \st  day  of 
Jwy  1847,"  or  for  3,  6,  or  1 2  months,  &c 

Policies  are    also  occasionally  effected  which,  in  form.  Policies  which 
partake  of  the  nature  both  of  time  and  voyage  policies;  as  both  time  and 
^kere  a  ship  is  insured  ^^from  London  to  Buenos  Ay  res  for  voyage  pohcies. 
^ months;^  or,  **from  the  \st  of  January,  A.D.  1847,  to  the 
lit  ^fJune  in  the  same  year,  on  the  ship  at  and  from  London 
to  Buenos  Ayres.^ 

These  policies,  however,  as  we  shall  see  more  at  large 
hereafter,  are  effectively  time  polides ;  the  risk  conunencing 
and  exjnring  with  the  limits  of  time  specified  therein,  (t ) 

(A)  See  the  whole  tuliject  of  valu»-  (0  Sec  the  whole  subject  of  time 
tion  fully  conadered  bereifter.  Part  L  and  voyage  policies  in  part  i.i  chap.  xii. 
clup.  XL  and  xiii* 


C  2 
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Sect.  II. —  Common  printed  Form  of  the  Policy  in  Blank. 


Our  common 
form  of  policy 
is  very  barba- 
rous. 


Printed  forms 
of  policy  in 
blank. 


§  17.  The  Forms  of  Policy  employed  in  different  mer- 
cantile commmiities  are  exceedingly  various  (J) ;  the  mer- 
chants and  underMrriters  of  our  own  country  (A)  have  adhered 
with  persevering  tenacity  to  the  old  and  hardly  intelli^ble 
form  which  was  introduced  into  England  by  the  Lombards, 
when  the  practice  of  Marine  Insurance  was  first  adopted 
here ;  and  although  this  has  always  been  regarded  by  our 
Courts  of  Law  as  an  absurd  and  incoherent  instrument  (J) ; 
yet  length  of  time,  and  a  variety  of  decisions  have  now  given 
it  such  a  degree  of  certainty,  that  it  is  not  likely  another 
form  will  be  adopted,  unless  the  le^slature  shall  introduce 
some  code  of  Insurance  Law  which  will  embrace  this  amongst 
many  other  alterations  of  the  existing  system,  (m) 

As  Policies  of  Insurance  are  in  constant  use,  and  as  a 
great  portion  of  their  contents  are  applicable  to  the  insurance 
of  any  description  of  adventure,  printed  forms  of  policies 
are  always  kept  on  hand,  with  blank  spaces  left  for  the 
insertion  in  writing  of  all  those  particulars  which  are  neces- 
sary for  the  description  and  identification  of  the  party 
insuring,  the  subject  insured,  the  amount  of  the  premium, 
and  the  exact  nature  of  the  risk  which  the  underwriters  are 
to  take  upon  themselves. 

Such  printed  forms  of  policies  are  called  policies  in  blank. 


0')  As  the  reader  may  easily  con- 
vince himself  by  referring  to  Mr.  Vau- 
cher*8  Guide  to  Marine  Insurance, 
(Svo,  A.  D.  1834) — a  very  useful  work, 
which  collects  in  a  small  compass  almost 
all  the  different  forms  of  policy  now  in 
use  throughout  the  mercantile  world. 

{It)  It  was  also  deliberately  sanc- 
tioned by  the  legislature  in  the  act  35 
G.  III.,  sect  63.,  the  schedules  annexed 
to  which  contain  this  form. 

(0  Per  BuUer,  J.  4  T.  R.  210.  «It 
is  wonderful  that  policies  should  be 
drawn  with  so  much  laxity.*'  Lawrence 


J.,  in  Marsden  o.  Reed,  S  East,  579. 
**  This  policy  of  insurance  is  a  very 
strange  instrument,  as  we  aU  know  and 
feel,**  per  Mansfield,  C.  J^  in  Le 
Cheminant  v.  Pearson,  4  Taunt  ,380^ 

&C.  &C. 

(m)  The  new  companies  which  hare 
been  formed  since  the  act  of  1 824  bare 
not  altered,  in  any  substantial  respectt 
the  old  form  of  policy.  See,  for  the 
Alliance  Marine,  Vaucher*s  Guide  to 
Marine  Insurance,  p.  89.;  for  the  In* 
demnity,  see  a  form  in  M'Culloch'a 
Conun.  Diet,  art  Insurance. 
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The  following  is  the  common  printed  form  of  Common 

printed  form  of 

A  pAivATK  Ukdkewrrke's  (Llotd's)  Fouct  ok  Ship  avo  Goods.  lIm^  ^^^  "^ 

In  Uie  name  of  God,  Amen.  

r  1  11  •  ( Stamp. ) 

[  ]  as  well  m  ,,  V  ^  ,«x  ».  \. 

[  ]  (1 ),  as  for  and  in  the  name  and  names  of  all  and  every,  other  for  the  name  or 

penoD  or  persons,  to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in  /^^^  or  S'  ^ 

all ;  doth  make  assurance,  and  cause  [  U^iftrtSd.*******^ 

1  (3)  and  them  and  every  of  them  to  be  insured,  lost  or        _ 

**  ^  ^  '  T^  (3)  CUuM  •*  loit 

not  lost;  (S)  at  and  from  [  J,  to  any  or  not  lost" 

[  ]  (4)  upon  any  kind  of  goods  or  mer-  (4)  Blank  for  the 

and  also  upon  the  body,  tackle^  apparel,  ordnance,  munition^  artillery,  voyage  ioiured. 


W,  od  other  furniture*  of  and  in  the  good  ship  or  vessel,  (5)  called  the  [ 

]  (6);  whereof  ,Xr:JSS^ 
BmMter,  under  God,  for  the  present  voyage  (6)  [  JMured. 

].  or  whosoever  else  should  go  for  master  in  [^^^Xi^^'^ 
the  lud  ihip,  or  by  whatsoever  other  name  or  names  the  same  ship  or  the  master   vuater. 
tiwreof  is  or  shall  be  named  and  called. 

(7)  BiGiyviiro  the  adventure  upon  the  said  goods  and  merchandiies,  from   ^7)  Description  of 
iheU<%tbereofonbo«dtbenidd>ip[  S^^SISS^.. 

1 ;  upon  the  said  ship,  &c  [  *"**  termination 

J'     '^  ■  Y  '■  oftheriftkonthe 

J,  and  so  shall  continue  and  endure,  ghip  and  goods. 

^om^  her  abode  there  on  the  said  ship,  &c. ;  and  further  until  the  said  ship, 

vitli  lU  her  ordnance,  tackle,  apparel,  &c.,  and  the  goods  and  merchandizes 

vhitioever,  shall  be  arrived  at  [ 

]  ;  upon  the  said  ship,  until  she  hath  moored  at  anchor 

tvntj-fenr  hours  in  good  safety ;  and  upon  the  'goods  and  merchandizes,  until 

the  Mine  be  Aere  discharged  and  safely  landed. 

(8)  Akd  it  shall  be  lawfril  for  the  said  ship,  &c.  in  this  voyage,  to  proceed,   (8)  Libertj  to 
lul  to,  md  touch,  and  stay  at  any  ports,  or  places  whatsoever,  [  '**"*'         ***'' 

]  without  prejudice  to  this  in- 


(9)  Tbi  said  ship,  &c.,  goods  and  merchandizes,  &c,  for  so  much  as  concerns   (^  ^**!!!d  blank 
the  mnreds,  by  agreement  between  the  assureds  and  assurers  in  this  policy,  are   for  inserting 

ttd  dull  be  valued  at  [  '^'*"*- 

(10)  ToucHivo  the  adventures  and  perils  which  we,  the  assurers,  are  contented   (10)  Clause  enu- 
*.k^>..  .».  ^  '^  -  -         merating  the  perils 
w  fieir  and  do  take  upon  us  m  this  voyage,  they  are  of  the  seas,  men  of  war,  fire,   insured  against. 

cooBics,  pirates,  roven,  thieves,  jettisons,  letters  of  mart  and  countermart,  sur- 

pHttb)  takings  at  sea,  arrests,  restnunts,  and  detainments  of  all  kings,  princes, 

■d  people  of  what  nation,  condition,  or  quality  soever,  barratry  of  the  masters 

*Bd  nsriners,  and  of  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 

cone  to  the  hurt,  detriment,  or  damage  of  the  said  goods,  merchandizes,  or  ship, 

4e.i0r  any  part  thereof.  ^ll  ^  12)  ciaaset 

(U)  AvD  in  ease  of  any  loss  or  misfortune,  it  shall  be  lawful  to  the  assureds,   ^^^^^ijjj^' 

their  &eton^  servants,  and  assigns,  to  sue,  labour,  and  travel  for,  in,  or  about  the   for  the  rrcovorjr 

Mnce,  safeguard,  and  recovery  of  the  said  goods  and  merchandizes,  or  ship,  or   ^aseoflosf,  with- 

«ny  part  thereof,  without  prejudice  to  thia  insurance  (12);  to  the  charges   Jhe\SrurM«.'Mil 

whereof,  we  the  assureds  will  contribute,  each  one  according  to  the  rate  and   binding  the  under- 
«..-*•*    ^i--  u       •  J  writi'ri  to  contri- 

fuutity  of  bu  sum  herein  assured.  buto  to  the 

(13)  Ard  it  b  agreed  by  us  the  insurers,  that  this  writing,  or  policy  of  as-    incurred.    ^'^^ 

iBiaoee,  shall  be  ofaa  much  force  and  effect  ai  the  surest  writing  or  policy  of  (I3)  cuuseaeto 

ihe  binding  eT  ^ 
C  3  ofthepolKr. 


day  of 

A.  D. 

day  of 

A.  D. 

day  of 

A.  D. 
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Common  assurance  heretofore  made  in  Lombard  Street  or  in  the  Royal  Exchange!  or 

printed  form  of  elsewhere  in  London. 

the  policy  in  ^14^  Akd  so  we  the  insurers  are  contented  and  do  promise,  and  bind  ourielves 

blank.  ^^^j^  ^^^  ^^^  y^^  ^^u  p^^  ^m.  j,eirs^  executors,  and  goods,  to  the  assured,  their 

heirs,  executors,  administrators  or  assigns,  for  the  true  performance  of  the  pre- 

(14)  PromUe  of  .  ^  *^  ^  '^ 

the  underwriters      mises. 

to  tndemnify.  ^  j  ^^  Confmsino  ourselves  paid  the  consideration  due  unto  us  for  the  assurance 

meat  of  rec^pt  of    by  the  assured  at  and  after  the  rate  of  [ 
premium.  1  ^16^ 

•erting'rate  of  ^  (17)  In  witness  whereof  we,  the  assurers,  have  subscribed  our  names  and 

premium.  ^^j^,  insured  in  London. 

(ITKJtteitaUon  ( 1 8)  The  Memorandum. 

(18)  Memorandum  ^•^'  Com,  fish,  salt,  flower,  and  seed  are  warranted  free  from  average,  unless 
'^LT'^^ri  ^^^  rf  general,  or  the  ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are 
dare  themtelrei  warranted  free  of  average  under  5L  per  cent. 

oo^idn^loBs^on  pe-  ^^  ^  °^^^  goods,  the  ship  and  freight,  are  warranted  free  of  average  imder 
rishable  articlei.      3^^  pgp  cent,  unless  general,  or  the  ship  be  stranded. 

(19)  Blank  space      (1^)  [ 

to.SSS'theJut  ^    (ium  in  figures)  A.  B.(sim  in  words) 

•criptionofeach  £    (         ditto         )  C.  D.  (        ditto        ) 

underwriter,  the  _    ^           „             .T  -r^    ^    ^         ,. 

•umhelnsum,  £    (         ditto         )  E.  F.  (        ditto       ) 
and  the  date  of  hli 
•ubicripttOD. 

(and  80  on,  ttniil  the  aggregate  amount  of  the  different   turns  subscribed  by  each 
underwriter  equals  the  amount  required  to  be  insured,) 

The  above  printed  form  of  policy  Is  adopted^  with  no 
alteration  whatever,  by  all  the  private  underwriters  of  Great 
Britain,  whether  in  London,  Liverpool,  Glasgow,  or  Dub- 
lin, (n) 

The  Insurance  Companies  have  adopted  its  substantial  parts 
with  some  very  trifling  changes :  the  two  old  Companies,  the 
London  and  Boyal  Exchange,  have  merely  introduced  certain 
alterations  in  the  memorandum,  which  will  be  fiilly  noticed 
when  we  come  to  discuss  that  part  of  the  policy. 

The  Alliance  Marine  has  adopted  in  every  particular  the 
expressions  and  conditions  contained  in  the  common  form, 
and  the  Indemnity  employs  a  form  which,  though  varying 
from  it  in  some  formal  respects,  is  in  all  substantial  points  the 
same,  (o) 


(n)  Vauchcr's  Guide  to  Marine  In-     surance,  p.  89. :  see  a  form  of  the  In- 
surance, p.  101.  demnity  Policies,  M*Culloch*s  Cooini. 
(0)  Vaucher's  Guide  to  Marine  In-     Diet.,  art.  Insurance. 


OP  THE  POLICT.  23 


Sect.  IIL   Of  the  usual  Clauses  and  formal  Requisites  of  the   Of  the  usual 

Policy.  ?i;^„i. 

rites  of  the 

In  order  to  give  the  student  a  clearer  knowledge  of  the  ^^^^' 
contents  of  this  instrument,  we  will  consider  in  their  order  the 
common  clauses  which  it  usually  comprises,  and  the  main 
reqiuates  in  point  of  substance  and  form,  which  are  essential 
to  its  validity  as  a  contract 


1.  The  Names  of  the  Assured  or  his  Agent. 

§  18.  The  underwriter  ought  to  know  to  whom  he  is  to  Policies  must 
resort  for  payment  of  the  premium ;  and  should  therefore  be  "°      "* 
informed  by  the  policy  of  the  name  of  some  party  by  whom 
or  for  whom  it  is  effected. 

As  the  party  to  whom  the  underwriter  actually  gives  credit 
for  the  premium  is,  in  the  usual  course  of  business,  the  in- 
Barance  broker,  by  whom  the  policy  is,  in  most  cases,  actually 
effiscted ;  it  is  sufficient  for  the  underwriter's  purposes  that  the 
policy  should  be  filled  up  either  with  the  name  of  the  broker 
by  whose  agency  it  is  effected,  or  with  that  of  the  party  really 
interested,  on  whose  behalf  the  broker  acts ;  but  with  the 
name  of  one  or  other  of  these  parties  the  policy  must  be  filled 
up^  oiherwise  it  is  void. 

A  policy  in  which  the  names  of  the  parties  by  or  for  whom 
it  is  effected  are  not  inserted  is  called  a  policy  in  blank,  and 
IS  dther  prohibited  by  the  laws,  or  rejected  by  the  practice,  of 
all  mercantile  states. 

In  onr  own  country  the  law  in  terms  provides,  that  no  gs  g.  s.  c  5«. 
policy  shall  be  effected  without  first  inserting  therein  **  the 

name  or  names,  or  the  usual  style  and  firm  of  dealing," 
ttther, 

1.  Of  «  one  or  more  of  the  persons  interested,^  or, 

2.  Of  ^^the  consignor  or  consignees  of  the  property  to  be 
insured,''  or, 

3-  Of  « the  persons  resident  in  Great  Britain  who  shall 
^^ve  the  order  for  and  effect  the  poUcg;'  or, 

C  4 
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Of  the  usual 
clauses  and 
formal  requi- 
sites of  the 
policj. 


4.  Of  "  the  persons  who  shall  give  the  order  to  the  agent 
immediately  employed  to  effect  iU^^  (p) 

The  Courts  of  Law,  as  we  shall  have  occasion  to  show 
more  at  length  elsewhere,  have  held  themselves  bound  to 
give  this  act  the  most  liberal  construction  the  words  will 
bear;  and,  in  consequence  of  this  wise  determination,  the 
result  of  our  English  jurisprudence  upon  the  subject  has 
been,  merely  to  render  it  necessary  that  the  name  of  the 
person  actually  procuring  the  policy  to  be  effected  (i.  e.  in 
almost  all 'cases  of  the  insurance  broker)  should  be  inserted 
therein ;  so  that  the  Act  of  Parliament,  as  interpreted  by  the 
judges,  has  been  reduced  to  a  mere  prohibition  against 
policies  in  blank. 

In  practice,  accordingly,  the  name  usually  inserted  in  the 
policy  is  that  of  the  insurance  broker,  who  insures  either  in 
his  own  name  and  on  his  own  account,  or  in  his  own 
name  and  on  account  of  his  principals. 

In  the  first  case  the  blanks  marked  number  1  and  2,  in  the 
printed  form,  are  filled  up  thus:  — 

'^  A.  B.  &  Ca  (style  of  the  insurance  broker's  firm),  as 
well  in  their  own  names,  as  for  and  in  the  name  and  names  of 
all  and  every  other  persons  to  whom  the  same  doth,  may,  or 
shall  appertain,  in  part  or  in  all,  do  make  assurance  and  cause 
themselves  and  them  and  every  of  them  to  be  insured,''  &c. 

In  the  second  case  (which  is  the  commonest  form),  the 
blanks  are  fiJled  up  thus :  — 

^^  A.  B.  &  Co.,  as  well  in  their  own  names,  as  for  and  in 
the  name  and  names  of  all  and  every  other  persons  to  whom 
the  same  doth,  may,  or  shall  appertain,  in  whole  or  in  part,  do 
make  assurance  and  cause  C.  D.  &  Ca  (name,  or  firm  of 
their  employers,  the  parties  interested),  and  them  and  every  of 
them,  to  be  insured,"  &c. 

If  the  party  interested,  himself  effects  the  policy,  without 
the  intervention  of  a  broker,  he  of  course  expresses  himself 
to  have  so  effected  it  in  his  own  name  and  on  his  own 
account,  as  in  the  first  form,  merely  substituting  the  name 
or  style  of  the  principal  for  that  of  the  broker. 

(p)  28  Geo.  III.  c  56. 
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Such  aie  the  usual  modes  in  which  these  blanks  are  filled  or  the  usual 
op  m  English  policies ;  in  practice,  some  slight  variation  of  fo^^requU 
form  oocasionaUy  occurs ;  sometimes,  for  instance,  it  is  stated  ^^^^^ 
onthe  bee  of  the  policy  that  the  party  effecting  it  does  so  


**(u  agent  for,^  or  *^at  the  request  of*^  the  principal;  but  these 
miatioDS  are  immateriaL 

The  parly  who  has  thus  effected  the  policy  on  account  of 
a  principal  is  called  ^^  the  nominal  assured ; "  the  principal 
Unuel^  for  whom  it  is  effected,  is  called  "the party  interested.^ 

^  Of  the  Clause,  "  For  and  in  the  Names  of  all  Persons  to 
whom  the  same  doth  appertain,  in  part  or  in  aUJ* 

§19.  The  insertion  of  this  clause,  which  is  invariably 
introduced  into  all  our  common  printed  forms  of  policy,  is  of 
greit  importance,  as  without  it  no  one  could  take  advantage 
of  the  policy  except  the  party  expressly  named  in  it ;  but 
by  the  aid  of  this  clause,  as  we  shall  have  occasion  to  see 
inoie  at  laige  hereafter,  any  party  may  avail  himself  of  the 
policf  ,  who  can  prove  that  he  was  really  interested  in  the 
sntject  matter  of  the  insurance  during  the  risk  and  at  the 
time  of  loss ;  and  that  he  was  the  person  upon  whose  account 
the  inmnmce  was  hon&fide  intended  to  be  made,  {q) 

Z.  Of  the  Clause,  "Lost  or  not  lost:' 

\  20.  As  policies  are  frequently  effected,  not  only  on  ships 

and  goods  in  our  home  ports,  but  on  those  also  which  are  in 

/oicign  ports,  or  actually  at  sea  on  their  way  either  to  this  or 

other  countries,  firom  foreign  ports,  and  with  regard  to  which  it 

is,  of  course,  uncertain  whether  they  may  not  actually  have 

been  lost  before  the  poEcy  was  effected,  these  words,  "  lost  or 

mot  lost^^  are  inserted  in  every  form  of  policy  as  a  matter  of 

oonrse. 

The  clause,  however,  though  never  omitted,  does  not  appear  The  clause  not 
to  be  strictly  necessary,  as  there  can  be  no  reason  why  a  ^^^*^  "**^ 
previous  loss  of  the  subject  insm'ed  should  prejudice  an  in- 

(g)  See  poit. 
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Of  tlio  usual 
clausus  and 
formal  requi- 
sites of  tho 
|M)licy. 


A  policy  with 
this  clause  af- 
fords indemnity 
against  all  past 
as  well  as  future 
losses. 


Unless,  indeed, 
the  fact  of  loss 
were  known  to 
the  assured  tndy, 
and  not  com- 
municated by 
him  to  the 
underwriter. 


surance  subsequently  effected,  if  both  the  assured  and  the 
underwriters  were  equally  ignorant  of  tlie  loss  at  the  time,  (r) 
It  has  recently  been  decided  that  a  policy  containing  this 
clause  was  good,  where  the  subject  of  insurance  was  accepted 
for  insurance,  and  the  premium  paid,  before  loss,  although  the 
policy  was  not  executed  until  after  a  loss  had  happened,  to  the 
knowledge  both  of  the  assured  and  the  underwriter.  («) 

A  policy,  indeed,  containing  this  clause,  as  it  has  been  re- 
marked by  Mr.  Baron  Parke,  "  is  clearly  a  contract  of  in- 
dcmnity  against  all  past  as  well  as  all  future  losses  sustuned 
by  the  assured,  in  respect  of  the  interest  insured."  (t) 

Accordingly,  where  on  a  policy  on  goods  **  lost  or  not  lost  ** 
the  pleadings  raised  tho  question,  whether  it  was  any  answer  to 
an  action  on  such  policy  that  the  plaintiff  did  not  acquire  an 
interest  in  the  goods  till  after  the  loss,  the  court  held  that  it 
was  not.  (?/)  Such  a  contract,  they  considered,  ^'  operated 
just  in  the  same  way  as  if  the  plaintiff,  having  purchased  goods 
at  sea,  the  defendant,  for  a  premium,  had  agreed  that  if  the 
goods,  at  the  time  of  the  purchase,  had  sustained  any  damage 
by  the  perils  of  the  sea,  he  would  make  it  good."  (y) 

If  indeed  the  loss,  at  the  time  of  effecting  the  policy,  were 
known  to  the  assured  only,  then,  on  the  plainest  general 
principles,  the  policy  would  be  void ;  but  no  case  has  deter- 
mined that  an  underwriter,  who  chooses  to  effect  a  policy  with 
full  knowledge  that  the  loss  has  actually  happened,  may  not 
be  bound  by  it.  (w) 


What  is  meant 
by  the  **  rfe- 
scrij^on  of  the 
voyage  insnretr* 
in  the  policy. 


4.   Clause  describing  the  Voyage  insured. 

§  21.  The  underwriter  cannot  know  the  nature  of  the  risk 
ho  is  asked  to  insure,  nor,  consequently,  the  amount  of 


(r)  See  Marshall,  Ins.,  p.  338^340. 
Phillips  on  Ins.,  vol.  i.  pp.  72.  458. 
Kent's  Comm.,  vol.  iii.  p.  258.  note  tf, 
cd.  1844,  Lord  Denman  in  3  Ad.  & 
£11.,  p.  307.  Mr.  Justice  Story  con- 
sidered tliat  the  policy  would  be  bind- 
ing, in  such  case,  without  the  words 
*^  lost  or  not  lost.*'  f  Hammond  r. 
Allen,  2  Sumner's  llcp.,  397.  Sec 
Kent's  CoQun.,  ibid,  note  c. 


(«)  Mead  r.  Daviion,  3  Ad.  &  £1L 
p.  303. 

(t)  Per  Parke,  B.,  in  Sutherland  v. 
Pratt,  11  Mees.  &  Wels.,  311,  312. 

(m)  Sutherland  r.  Pratt,  11  Mees.  & 
Wela.,  296. 

(v)  Ibid.  p.  312. 

(w)  Per  Lord  Dcnnuw  in  3  Ad.  & 
£11,  p.  308. 
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pramum  be  ought  to  requirOj  unless  he  knows  the  nature  of  or  the  usual 
(fc  voyage  on  which  the  ship  is  to  sail,  or  the  goods  are  formsd^requi- 
to  be  conveyed.     It  is  therefore  one  of  Ihe  most  essential  •**;?  ^^  ^^^ 

.  .  .  policy. 

reqmmtes  of  a  policy  of  insurance,  that  it  should  contain  


an  aocnrate  description  of  the  voyage  insured.    By  this  is 

meant,  not  that  it  should  describe  the  whole  course  of  the 

voyage  to  be  actually  taken  by  the  ship  ;  the  track  which  she  is 

to  pursue  through  the  waters ;  the  straits  she  is  to  pass ;  the 

islands  which  she  is  to  leave  on  the  one  ude  or  the  other ; 

the  capes  she  is  to  double ;  the  reefs  and  shoals  she  has  to 

a?oid: — all  this,  although  very  necessary  to  be  known  to  the 

underwriter,  is  supposed  to  be  so  familiar  to  him  from  his 

acquaintance  with  the  course  of  the  trade  and  navigation 

which  the  insurance  is  designed  to  protect,  that  it  is  never 

expressly  inserted  in  any  policy,  though  it  impliedly  forms  ai 

pfft  of  alL     All  that  is  necessary  to  be  expressed  in  the  The  Toyage 

policy  is  the  place  or  period  at  which  the  voyage  insured  is  a^ri^i^thc 

to  begin,  and  the  place  and  period  at  which  it  is  to  end,  and  policy  by  iu 

whidi  are  called  in  technical  language,  the  terminus  a  quo, 

and  the  terminus  ad  quern  of  the  voyage  insured,  or  of  the 

risk. 

These  termini  must  be  expressed  with  great  care  and 
distinctness  in  the  policy;  and  any  failure  herein  will,  as  we 
sbll  eee  hereafter,  have  the  effect  of  vitiating  that  instru- 
ment (x) 

We  shall  here  only  mention,  by  way  of  explaining  the 
hngoage  of  the  instrument,  the  distinction  between  insuring 
with  the  words  '^  at  and  from  "  a  place,  and  simply  insuring 
''from^it. 

An  insurance  expressed  in  the  policy  to  be  ^^  from  A.  to 
B."  only  protects  the  subject  insured  from  the  moment  of 
the  ship's  sailing  from  A.  (y) :  an  insurance  "  at  and  from^ 
protects  the  subject  insured  from  the  first  moment  of  the 
diip*8  arrival  at  A.,  and  during  her  whole  stay  there,  (r) 

As  it  IS  especially  desirable,  in  cases  where  a  ship  is 

[x)  MoUoy,  book  ii.  c.  11.  s.  14.,  as        (y)  Marshall  on  Ins.,  p.  26a 
dted  by  Marshall  on  Ins.,  p.  328.     See        (z)  Per  Liord  Hardwicke  in  1  At- 
abo  Syen  r.  Bridge,  Dougl.,  527.  kyns,  548. 
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OP  THE  POLIOT, 


Of  the  usual 
clauses  and 
formal  requi- 
sites of  the 
policy. 


Hie  common 
printed  clause 
IS  only  appli- 
cable to  an  in- 
surance on 
ships  and  mer- 
chandise. 


Reason  of  this. 


How  this 
clause  is  alter- 
ed, so  as  to  be 
rendered  ap- 
plicable to  the 
insurance  of 
•*  freight,** 
"profits,**  "bot- 
tomry,** &C. 


expected  to  arrive  at  a  certain  port  abroad,  to  protect  her 
during  her  whole  stay  in  such  port,  from  the  moment  of  her 
arrival,  the  form  of  insurance  '^  at  and  from  ^  ought  always 
to  be  adopted  in  insuring  homeward  voyages;  indeed,  in 
English  policies,  from  the  many  advantages  it  presents,  it  is 
the  form  almost  always  employed  in  practice. 

5.   Clause  describing  the  Svbject  insured. 

§  22.  It  is  a  rule,  founded  on  very  plain  principles,  that 
every  policy  of  insurance  must  distinctly  specify  the  subject 
intended  to  be  insured,  whether  it  be  ship,  goods,  freight, 
profit,  money  advanced  on  bottonuy  and  respondentia,  or 
other  interest. 

The  clause  in  the  common  printed  form  of  policy,  in  which 
the  subject  matter  of  insurance  is  set  forth,  is  as  follows  (a) : 
^'  Upon  any  kind  of  goods  or  merchandizes,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition^  artillery,  boat,  and 
other  furniture  of  and  in  the  good  ship  or  vessel,^  &c. 

This  clause  is,  in  terms,  only  applicable  to  the  case  in 
which  the  same  party  being  interested  in  both  ship  and  cargo 
wishes  to  insure  both  in  one  common  policy :  the  reason  of 
this  is,  that  in  the  earlier  ages  of  maritime  commerce,  when 
our  present  form  of  policy  was  framed,  merchants  employed 
their  own  ships  to  carry  on  their  own  trade.  Now,  however, 
the  trade  of  the  ship-owner  has  become  a  distinct  business 
from  that  of  the  merchant:  the  former  considers  his  vessel, 
not  as  an  instrument  to  carry  on  his  own  commerce,  but  as 
itself  a  source  of  emolument ;  and  the  latter  either  hires  of 
the  ship-owner  a  vessel  for  the  transport  of  his  goods  on  a 
given  voyage,  or  different  merchants  put  their  goods  on 
board  the  same  vessel,  and  pay  freight  to  the  ship-owner  for 
carrying  them  therein  to  their  port  of  destination.  (&)• 

It  is  obvious,  therefore,  that  this  clause,  as  it  stands  in  the 
common  printed  form  of  policy,  must  be  wholly  inadequate, 
without  alteration,  to  meet  the  exigencies  of  modem  commerce: 
instead,  however,  of  pro^dding  diifercnt  forms  to  meet  the 


(a)  See  form  Na  (6> 


(6)  Benecke,  Pr.  of  Indemnity  in 
Marine  Ins.,  p.  44,  45. 
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various  cases  of  insurances  on  ship  or  cargo  separately,  on  Of  the  usual 
freight,  on  profits,  and  other  interests  now  held  capable  of  the  fo^I^^ui- 
protection  of  J&iarine  Insurance,  the  English  underwriters  "^®^**>e 

still  adhere  to  the  old  printed  form ;  and,  in  order  to  attain  

the  requisite  accuracy  of  description,  resort  to  the  clumsy  and 
inartificial  expedient  of  introducing  in  writing^  at  the  foot  or 
on  the  margin  of  the  policy,  a  statement  of  the  real  nature 
of  the  subject  matter  intended  to  be  insured  (as,  e.^.,  *^  on 
profitsy^  "  on  freighty^^  "  on  bottomry ^^  *^on  100  bales  of  cotton, 
marked,  ifc.  ;  ")  leaving  the  old  printed  clause  standing  en- 
tirely unaltered. 

The  words  thus  inserted  in  the  margin,  or  at  the  foot  of  the  Effect  of  in- 
policy,  apply  indefinitely  to  the  whole  of  the  policy,  and  are  ^ords  •'•hip,*' 
conadered  as  controlling  the  sense  of  the  general  printed  u^^i^n^f^^^ 
clause  applicable  to  ship  and  goods,  and  narrowing  it  in  tomry,"  &&,  in 

A  •  1  .1  .A.  the  margint  or 

point  of  construction  to  the  particular  species  or  mterest,  at  the  foot  of 
whether  «  ship,"  «  goods,"  «  freight,"  «  profit,"  &c.,  the  name  ^*  p^^' 
of  which  is  so  inserted,  (c) 

The  policy,  in  fact,  becomes  a  policy  on  that  subject  alone, 
^  name  of  which  is  inserted  in  the  margin  ;  and  in  declaring 
thereon  no  notice  need  be  taken  of  the  formal  printed  clause 
•B  to  ship  and  goods,  {d) 

^  The  meaning  of  this  marginal  memorandum,"  says  Lord 
^enborough,  *^  may  be  translated  thus.  We  mean  to  insure 
the  subject  so  named,  ^  freight,^  for  instance,  arising  and  ac- 
crumg  during  the  limits  of  the  voyage  within  described, 
from  the  carriage  of  goods  on  board  the  ship  within  men- 
tioned, against  the  perils  within  enumerated,  and  upon  the 
premium  herein  specified."  (e) 

6.  Name  of  the  Ship. 

§  23.  As  the  nature  of  the  risk  depends  very  materially  on 
the  character  of  the  ship  employed,  it  is  obtiously  a  matter 
of  great  importance  to  the  underwriter  to  know  the  name  of 


(e)  Per    Lord    ^lenborough,     in        (e)  Per    Lord     EUenborougb,    in 
Bobertaon  «.  Freneh,  4  East,  14a  Robertson  r.  French,  4  East,  p.  141. 

(tf)  8m  Bobinaon  V.  Tobin,  1  Stark. 
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OF  THE  POLICY. 


Of  the  usual 
clauses  and 
formal  requi- 
sites of  the 
policy. 


The  principle 
as  to  the 
naming  of  the 
ship  in  the 
policy  is  nil 
faeit  error  no- 
Mtfiiff  quam  dt 
carport  eon." 
ttat. 


Insurance  on 
ship  or  ships. 


the  ship  on  which  the  insurance  ia  to  be  effected,  or  the  pro- 
perty which  is  the  subject  of  insurance  is  to  be  embarked. 

Hence  the  rule,  that  in  all  insurances,  whether  on  ship  or 
goods,  the  name  of  the  ship  intended  to  be  employed  in  the 
voffoge  must  be  accurately  inserted  in  the  policy. 

As,  howeyer,  the  name  of  the  ship  is  only  required  to  be  in- 
serted in  order  that  the  underwriter  may  really  know  what 
ship  is  intended  to  be  employed,  it  is  clear  that  if  he  con  be 
proved  in  point  of  fact  to  have  had  this  knowledge,  an  error 
in  the  name  o£  tiie  ship  will  not  vitiate  the  policy.  Error 
nominis  alicujus  navis  non  attenditur,  quando  ex  aliis  cir- 
cumstantiis  constat  de  navis  identitate.  (/)  On  ne  doit  pas 
pointiller  sur  le  nom  du  navire,  pourvu  que  Terreur  qui  s'y 
est  glissee  n'empeche  pas  d'en  reconnaitre  I'identite.  (y) 

Hence,  immediately  following  the  blank  left  in  our  common 
policy  for  inserting  the  name  of  the  ship  or  master,  come  the 
words,  ^^  or  by  whatsoever  other  name  or  names  the  same  ship 
or  tlie  master  thereof  is  or  sJiall  be  named  and  called.^ 

As,  moreover,  circumstances  may  frequently  arise,  especially 
in  case  of  shipments  made  from  abroad,  in  which  the  mer- 
chant, though  desirous  of  protecting  his  goods  by  an  immediate 
insurance,  may  be  utterly  ignorant  of  the  particular  vessel  by 
which  they  may  be  consigned  to  him,  a  relaxation  of  the  rule 
requiring  the  insertion  of  the  name  of  the  ship  in  the  policy 
is  in  such  cases  permitted ;  and  the  party  insuring  is  allowed 
to  effect  the  policy  on  his  property,  *^  on  board  any  ship  or 
ships ; "  on  condition  of  declaring,  as  soon  as  he  becomes 
aware  of  it,  the  name  of  the  ship  or  ships,  on  board  which  it 
has  actually  been  loaded.  (A) 


(/)  Casarogis  Disc.  i.  No.  139.>  cited 
by  Emerigon,  chap,  vi  sect.  S.  vol.  L 
p.  160.  ed.  1887. 

{g)  Emerigon  looQ  citato.  See  also 
post,  chap.  vii.  and  the  cases  there  dted. 
Hunter  v.  Molineuz,  6  East,  385.  Le 
Mesurier  v.  Vaughan,  6  East,  381. 
Clapham  v.  Cologan,  3  Camp.  382. 

(A)  As  to  the  insurance  on  ship  or 
ships^  see  post,  chap,  vii.  The  legality  of 
the  practice  was  declared,  so  far  back 


as  17d4,  to  be  too  well  established  by 
usage  and  authority  to  admit  of  dispute. 
(Kewley  v.  llyan,  2  H.  Bl.  348.)  In 
France  an  insurance  of  this  nature  is 
called  **  assurance  in  quovis,"  and  is 
eipreisly  permitted  by  the  Ord.  dc  la 
Marine,  tit.  vi.  art.  4.,  and  the  Code 
de  Commei^c,  art.  337.  It  is  ably  ex- 
plained by  Emerigon,  chap.  vL  sect.  5. 
vol.  Lp.  173.  ed.  1827. 
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7.  Name  of  the  Master.  o^  j,,^  ^^^ 

§24,  The  name  of  the  master,  like  that  of  the  ship,  is  fo^^eqli- 

required  to  be  truly  inserted  in  every  policy,  and  that  for  the  "*f*  ^^*^e 

same  reason,  viz.,  that  the  safety  of  the  adventure  is  in  some 

d^^  dependent  on  the  character  of  the  master.  .  staled  with  the 

As,  however,  many  occasions  may  arise  in  the  course  of  the  ®*"™®  strict  ac- 

,  ,  curacy  as  that 

vofagCi  which  may  make  it  necessary  to  change  the  master,  of  ship, 
tlie  same  strictness  is  not  required  in  thb  respect  as  in  the 
case  of  the  ship  ;  and  accordingly,  it  will  be  observed  in  our 
common  printed  form  of  policy,  that  after  the  blank  left  for 
tlie  name  of  the  master,  these  words  follow :  *^  or  tohoever  else 
ihattgofar  master  in  the  said  shipJ*  (t). 

8.  Clause  describing  the  Commencement  and  Termination  of 

the  Risk. 

{ 25.  In  our  ordinary  printed  policies  the  duration  of  the 
liflk  on  ship  and  goods  is  described  in  the  following  clause,  the 
Unb  in  which  must  be  filled^up,  according  to  the  nature  of 
the  adventure  which  the  party  effecting  the  policy  wishes  to 
issore. 

''Banning  the  adventure  upon  the  said  goods  and  mer- 
chandizes from  the  loading  thereof  on  board  the  said  ship  [at 
A.  B.  ]  upon  the  said  ship^  Sfc.  [at  and  from  A.  B.], 

ud  80  shall  continue  and  endure  during  her  abode  there  on 
tile  laid  ship,  &c.,  and  further  until  the  said  ship,  with  all  her 
Qidnaace,  tackle,  apparel,  &c.,  and  goods  and  merchandize 
wbataoever,  shall  be  arrived  at  [C.  D.],  upon  the  osidship,  until 
die  bath  moored  at  anchor  twenty-four  hours  in  good  safety, 
tod  npon  the  goods  and  merchandize,  until  the  same  shall  be 
tbere  disdbarged  and  safely  landed" 

Thd  meaning  of  this  clause,  when  stripped  of  its  verbiage,  is.  Meaning  of  thit 
that  the  risk  upon  the  goods  is  to  commence  £rom  their  being  ^  ^^^ 

(t)  The    French    effect    the    same  to  Marine   Insurances,  especially  the 

•bjcet  bj  inserting   the  words    **  ou  Bourdeeux  policy,  p.  36. ;  the   Paris 

autre  pour  lui : "  see  Emerigon,  chap,  policy  (Compagnic  G^nerale),  p.  134. 

vii.  leet  1.   toL  i.   p.  184 — 187.  ed.  As  to  the  name  of  the  master,  sec  post, 

1897.     See   also   the    precedents    of  part.  i.  ch^.  Tiii. 
fttoA  poludefl»  in  Vaucher's  Guide 
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OP  THE  POLICY. 


Of  the  usual 
clauses  and 
formal  requi- 
sites  of  the 
policy. 

Duration  of 
risk  on  goods. 

Duration  of 
risk  on  ship. 


loaded  on  board  the  ship  wherever  that  may  be ;  to  continue 
upon  them  during  the  whole  time  they  remain  on  board,  and 
not  to  terminate  until  they  have  been  discharged  from  the 
ship,  and  safely  landed  at  the  port  of  delivery. 

The  risk  upon  tiie  ship  is  to  commence  at  the  port  from 
which  she  sfuls  on  the  voyage  insured,  wherever  that  may  be, 
to  continue  during  her  stay  there,  and  not  to  terminate  until 
after  she  has  moored  at  anchor  for  twenty-four  hours  in  good 
safety,  at  her  port  of  destination. 

The  effect  of  this  clause,  however,  depends  of  course  upon 
the  mode  in  which  the  blanks  are  filled  up.  (k) 

The  multifarious  exigencies  of  commerce  in  a  country 
like  our  own,  which  lead  our  merchants  and  ship-owners  to 
engage  in  enterprises  almost  infinitely  varied,  require  the 
same  diversity  in  describing  as  is  displayed  in  undertaldng 
them ;  and  policies  are  accordingly  filled  up  in  every  variety 
of  form,  as  we  shall  have  occasion  to  see  more  at  length 
when  we  come  to  consider  the  construction,  which  the  courts 
of  law  have  from  time  to  time  put  upon  the  loosely  drawn 
and  imperfectly  expressed  clauses,  by  which  our  merchants 
have  endeavoured  to  adapt  the  old  policy  of  the  Lombards  to 
the  widely  extended  commerce  of  modem  times.  (/) 

9.  Liberty  to  Touch  or  Stay. 

The  course  of  the  ship's  navigation  is,  as  we  have  seen, 
never  in  terms  expressed  in  any  policy ;  but  it  is  an  implied 
condition  of  every  policy,  as  we  shall  see  more  at  large  here- 
after, that  the  ship  insured,  in  sailing  between  the  termini 
of  the  voyage  insured,  shall  pursue  that  course  or  track, 
which  long  usage  has  established  to  be  the  safest  and  most 
direct  mode  of  navigation,  without  deviating  from  such  coiuse 
to  touch  at  any  ports  or  places  whatsoever,  which  lie  between 
the  extreme  points  of  the  voyage,  unless  express  VSberty  for 
that  purpose  he  inserted  in  the  policy. 

As  very  few  voyages,  however,  occur,  in  which  it  is  not 


(il)  See   Robertson  v,    French,    4  post,   on  the   Duration  of  the   Risk, 

East,  130.,  and  the  other  cases  of  the  where  this  whole  subject  b  fully  treated, 
same  class,  which  will  be  found  col-         (Q  See  poit^  Part  L,  Chap.  XIV. 
lected  and  commented  upon  in  ch.  xir. 
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desirable  that  the  ship  should  have  the  power  of  touching  at  or  the  usual 
such  intermediate  ports,  the  common  printed  form  of  policy  formaUequi- 
inTariably  contains  this  clause:  —  ^^  And  it  shall  be  lawful  for  "^^^  ®^**** 

^  •'      •'         policy. 


the  said  ship,  Sjc.  in  this  voyage  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever,  [  ]. 

The  blank  which  is  left,  is  for  the  purpose  of  specifying 
the  particular  ports  and  places  at  which  it  is  intended  this 
liberty  shall  be  exercised ;  and  the  various  modes  in  which 
this  blank  may  be  filled  up,  together  with  the  numerous  cases 
decided  on  the  construction  of  this  clause  in  the  policy,  will 
be  referred  to  at  large  hereafter,  under  the  head  of  Devia- 
tion, (to) 

10.  ValiLation  Clause.  —  Open  and  valued  Policies. 

5  27.  The  said  ship,  Sfc,  goods  and  merchandizes,  Sfc.  for  so 
wwA  as  concerns  the  assureds,  by  agreement  between  the 
omnds  and  assurers  in  this  policy  are  and  shall  he  valued 

Tlus  clause  is  inserted  in  all  the  common  printed  forms 
of  policy,  though  the  blank  it  contains  is  not  always  filled 
up. 

If  filled  up,  the  policy  is  called  a  valued  policy  ;  if  not  filled 
np>  an  open  policy. 

When  inserted,  the  value  is  or  ought  to  be  the  real  value 
of  the  ship,  or  the  prime  cost  of  the  goods  at  the  time  of 
effecting  the  policy,  together  w^ith  the  amount  of  the  prc- 
miiuns  and  other  expenses  of  the  insurance,  (n) 

As  will  appear  from  the  language  of  the  clause,  this  valua-  Valuation  ia 
tion  is  agreed  to  be  final  and  conclusive  "  between  the  assureds  |,q®  be  sefwitde 
and  assurers,"  on  the  particular  policy  ;  and  consequently,  as  unless  fraudu- 
will  appear  more  at  large  hereafter,  it  cannot  be  set  aside,  excessive. 
except  in  cases  of  fraudulent  or  excessive  over-valuation,  (o) 
It  is  not  unfrequently  the  case,  that  where  the  interest 
intended  to  be  insured  requires  a  more  specific  description 
than  that  contuned  in  the  general  printed  form,  such  de- 

(»)  See  Part  I.  Chap.  XII.  (o)  See  pott,  Chap.  XII.,  on  Valua- 

(«)  Stereni,  Emaj  on  Average,  5th     tion. 
ed.     Fart  iL  art.  i. 
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Of  the  ii«5u.il  scription  is  inserted  in  this  clause ;  as,  c.  ^.,  the  said  ship  and 
formal  requi-  goods,  &c.  *'  are  ujid  shall  he  valued  [at  one  thousand  pounds^ 
sites  of  the         ieing  on  twenty  hales  of  cotton^  marked  -  to  -°,  the  said  twenty 

"   hales  valued  at  that  sum  or  [at  one  thousand  pounds^  being  on 

the  interest  which  L  S.  has  as  owner  in  one  fourth  share  of  the 
said  shipy  the  said  one  fourth  share  heing  valued  at  that  *mw<]," 
or  the  words  "  valued  at "  are  frequently  struck  out,  and  a  de- 
scription of  the  real  subject  of  insurance  then  inserted  without 
any  valuation ;  as,  e,  g,y  the  said  ship  and  goods,  &c.  for  so 
much  as  concerns  the  assureds  and  assurei*s  in  this  policy  arc, 
^^freighty^  or  ^^proJitSy'*  or  " money  lent  on  bottomry ^^ 

In  this  case  it  is  obvious  that  the  words  "  the  said  ship  and 
goods,"  &c.  are  to  be  read  as  though  they  meant  "  tlie  subject 
insured  by  this  policy^  as  far  as  concerns  the  assured  and 
underwriters,  is  taken  to  he  ^freight,*  ^  profits^  ^  bottomry y^ 
&C- 

11.  Enumeration  of  the  Perils  insured  against. 

§  28.  The  next  clause  in  the  policy  contains  an  enume- 
ration of  the  perils  against  which  the  underwriters  undertake 
to  insure  the  property  on  which  the  policy  is  effected ;  or,  in 
the  language  of  the  clause,  which  they  "  are  contented  to 
bear,  and  do  take  upon  them  "  in  the  voyage  insured. 

As  the  underwriter  is,  on  plain  principles,  considered  not 
to  be  liable  to  indemnify  the  assured  against  loss  arising  from 
any  perils  not  specified  in  the  policy  or  embraced  in  the 
general  clause,  great  care  has  been  taken  to  make  this  form 
of  words  as  comprehensive  as  possible ;  and  the  clause  in  its 
present  state  may  fairly  be  regarded  as  affording  a  protection 
against  almost  every  casualty  which  can  possibly  happen  in 
the  course  of  any  voyage,  and  for  which  it  is  meant  that  the 
underwriter  shall  be  answerable.  (/?) 

12.    Clause  empowering   the  assured  to   labour,  8fc.  for  the 

Recovery  of  the  Property  insured, 

§  29.  '^  And  in  case  of  any  loss  or  misfortune  it  shall  be  late- 
ful  to  the  Assureds,  their  Factors,  Servants,  and  Assigns,  to  sue, 

(p)  Secpost^  Fart  III.  Chap.  I.,  on  the  Risks  covered  by  the  Policy. 
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labour,  and  travel,  for,  in,  or  about  the  Defence,  Safeguard,  or  the  ««nnl 

and  Recovery  of  the  said  Goods  and  Merchandize,  or  Ship,  fj,rmal  requi- 

or  any  part  tliereof,  without prfjudice  to  this  Insurance :   To  the  ^^^^T  *^^  ^^^^ 

charges  wliereof,  toe,   the  Assurers,  will  contribute  each  one 


according  to   the   Rate    and    Quantity   of  his    sum    lierein 
iruuredr 

This  clause  was  introduced  to  obviate  a  notion  which  Reason  of 
appears  at  one  time  to  have  prevailed,  that  if  the  assured,  thbciauJef 
after  a  loss  which  threatened  the  total  destruction  of  the 
property  insured,  were,  either  by  himself  or  his  agents,  to 
take  active  measures  for  its  recovery  or  restoration,  he  would  Tiic  cflect  of 
thereby  lose  the  right  to  abandon,  which  he  might  otherwise 
have  exercised,  {q)  The  object  of  this  clause,  therefore,  is  to 
permit  the  assured  in  such  cases  to  take  every  measure  for 
the  recovery  of  the  property  without  waiving  his  right  of 
abaodonment,  and  also  to  bind  the  underwriters  to  contribute 
in  proportion  to  the  amount  of  their  several  subscriptions, 
to  reimburse  the  assured  for  the  expenses  which  he  may 
thereby  have  incurred.  The  language  of  the  clause  is  only 
permissive,  but  it  has  long  since  been  settled,  that  it  is  a 
clear  duty  of  the  assured  so  to  labour  for  the  recovery  and 
i^tution  of  the  detained  or  damaged  property,  (r) 

13.  Promise  of  the  U?iderwr  iters,  and  acknowledgment  of  Receipt 

of  Premium, 

\  30.  "  And  so  we  the  Insurers  are  contented  and  do  promise 
^^d  bind  ourselves,  each  one  for  his  own  part,  our  Heirs, 
Executors,  and  Goods,  to  the  assured,  their  Executors,  Ad-' 
^iniitrators  or  Assigns,  for  the  true  performance  of  the 
premises:  confessing  ourselves  paid  the  consideration  due  unto 
^for  this  assurance  by  the  assured^  8fc. 

The  policy,  it  will  be  observed,  contains  only  a  promise  by  Policy  contains 
tne  underwriters,  without  any  thmg  in  the  nature  of  a  counter-  on  the  part  of 
promise  on  the  part  of  the  assured :  the  reason  of  this  is,  that 
the  premium,  or,  as  it  is  described  in  this  clause  of  the  policy, 
''the  consideration  due  ufato  them  for  the  assurance,"  is 

(q)  Mitchell  V.  Edie,  1  T.  Rep.  G08.  (r)  See  ibid.  p.  G09. 
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Of  the  usual 
clauses  and 
formal  requi- 
sites of  the 
policy. 

Premium  in 
theory  is  always 
supposed  to  be 
paid  before- 
hand :  it  never 
is  so  paid  in 
practice. 


Still  the  ac- 
knowledgment 
of  the  receipt 
of  the  premium 
in  the  policy 
binds  the 
underwriter. 


always  supposed  to  have  been  paid  to  the  underwriters  at  the 
time  the  policy  is  subscribed  by  them,  and  is  accordingly 
acknowledged  to  have  been  so  paid  on  the  face  of  the  instru- 
ment. 

In  point  of  fact,  the  premium  is  never,  in  the  actual  course 
of  London  business,  paid  till  long  after  the  policy  is  effected ; 
and  is  in  most  cases  never  paid  in  money  at  all,  but  passed  in 
account  between  the  insurance  broker  and  the  underwriter ; 
the  insurance  broker  keeping  a  running  account  with  the 
underwriter,  in  which  he  enters  him  as  his  creditor  for  all 
premiums,  and  as  his  debtor  for  all  losses.  Whenever  the 
losses  on  any  one  account  exceed  the  premiums,  they  are 
payable  by  the  underwriter  to  the  broker  a  month  after  the 
settlement  of  the  account;  when  the  premiums  exceed  the 
losses,  the  underwriter,  according  to  his  judgment,  either 
claims  the  balance  in  money,  or  allows  it  to  go  to  his  side  of 
the  account,  (s) 

Although,  however,  this  is  the  actual  course  of  practice, 
yet  the  acknowledgment  of  the  receipt  of  premium  in  the 
policy  is  held  binding  on  the  underwriter,  so  far  as  to 
prevent  him  from  seeking  to  recover  his  premium  by  an 
action  at  law  from  the  assured  himself  (^) ;  unless,  indeed, 
there  appear  to  have  been  fraud  on  the  part  either  of  the 
broker  (u)  or  of  the  assured,  (y) 

It  is  required  by  the  Stamp  Act  that  the  rate  of  premium 
should  be  expressed  in  the  policy :  this  is  always  done  by 
describing  it  as  at  so  much  ^'per  cent^^^  meaning  on  the  amount 
subscribed  by  the  underwriter. 


Object  of  the 
memorandum. 


14.    The  Memorandum. 

§  31.  This  is  introduced  into  all  policies  for  the  purpose  of 
exempting  the  underwriters  from  all  liability  for  trivial  losses, 
or  for  partial  losses  of  any  kind  arising  from  sea  damage  to 
articles  of  a  perishable  nature. 


(«)  See  po9tj  Chap.  V.  Sect.  I.  art  L 
(0  Dalzell  t'.  Muir,   1   Camp.  532. 
De  Gaminde  o.  Pigou,  4  Taunt  246. 


(«)  Mavorr.  Simeon,  3  Taunt  497.  n. 
(»)  Foy  ».  Bell,  3  Taunt.  493  :  and 
sec  chap.  T.  sect  i.  art  2. 
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In  the  policies  of  all  private  underwriters  in  this  country.  Of  the  u«ual 

it  is  expressed  in  the  following  uncouth  form  of  words :  formal  rcqui- 

X.B.   Corny  Jishy  salt ^  fruity  flour ^  and  seeds,  are  warranted  '"*«!ofthe 
free  from  average  unless  general,  or  the  ship  be  stranded,  (a) 


Terms  of  the 

Sugar,  tobacco,  hemp,  flaj:,  hides,  and  skins  are  warranted  memorandum 
free  from  average  under  5  pounds  per  cent,  (b)  at^IJ^yd's!^ 

And  all  other  goods,  also  the  ship  and  freight,  are  warranted 
free  from  average  under  3  pounds  per  cent,  unless  general,  or 
the  ship  be  stranded,  (c) 

In  order  to  make  this  form  of  words  at  all  intelligible,  it  Meaning  of  the 
must  bo  carefully  borne  in  mind  that  the  word  "  average  " 
as  employed  in  this  clause,  means,  "partial  loss  by  sea  damage ;" 
and  that  the  expression  "  warranted  free  of  average  " 
means,  "  so  insured  as  to  exclude  all  liability  for  partial  loss  by 
tea  damage.^ 

Hence  the  whole  meaning  of  the  clause  is  as  follows  : 

On  certain  articles  of  a  peculiarly  perishable  nature,  enu- 
merated in  paragraph  (a),  the  underwriter  shall  not  be  answer- 
able for  any  partial  loss  whatever. 

On  certain  other  articles  of  a  less  perishable  nature,  but 
still  very  liable  to  be  destroyed  by  sea  damage,  enumerated 
in  paragraph  (b),  he  shall  only  be  answerable  when  the  amount 
of  damage  exceeds  5  per  cent  of  their  value. 

On  ship,  freight,  and  all  other  goods,  he  shall  only  be 
liable  when  the  amount  of  damage  exceeds  3  per  cent. 

But  in  all  the  three  cases  alike,  the  clause  provides  that  the 
underwriter  will  be  liable  for  any  amount  of  partial  loss,  how- 
ever small,  in  case  the  ship  be  stranded,  and  it  also  provides, 
that  he  shall  in  every  case  be  liable  for  every  loss,  however 
small,  of  the  nature  of  general  average* 

The  memorandum  clauses  adopted  by  the  English  insur- 
ance companies  vary  in  some  respects  from  the  form  adopted 
by  the  private  underwriters,  as  we  shall  see  more  at  large  here- 
after, (m?) 

(v)  Vaucher*s  Guide  to  M^ino  Insurance,  p.  87. 
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Of  the  usual 
clauses  and 
formal  requi- 
sites of  the 
policy. 

Policies  are 
signed  by  the 
insurers  only, 
hence  called  the 
underwriter* 
or  stUneriben, 

Mode  of  sub* 
scribing  one 
and  the  same 
policy  for 
■ereral  sums 
by  different 
underwriters. 


Policy  must 
specify  the  sum 
insured. 


If  the  aggregate 
sum  Ls  ex- 
pressed on  the 
policy,  it  is  not 
requisite  that 
the  amount  of 
each  separate 
subscription 
should  also 
appear. 

£ach  subscrip- 
tion makes  a 
distinct  con- 
tract, for  each 
underwriter  is 
only  liable  in 
case  of  loss,  in 
proportion  to 


15.    Tlie  Subscription. 

§  32.  The  only  parties  who  sign  their  names  at  the  foot  of 
the  policies,  in  other  words,  subscribe  them,  are  the  insurers, 
who  are  hence  called  the  under^writers  or  sub-'scribers. 

In  policies  of  insurance,  effected  with  private  underwriters, 
where,  as  we  shall  presently  see,  it  is  not  usual  for  one  person 
to  take  upon  himself  the  whole  risk  of  the  insurance,  each 
underwriter  signs  or  subscribes  the  policy,  adding,  on  the 
same  line  with  his  name,  the  sum  he  intends  to  insure,  which 
is  generally  written,  not  in  figures,  which  are  easily  altered, 
but  in  words  at  length.  The  next  underwriter  to  whom  the 
policy  is  tendered,  then,  in  like  manner,  writes  under  the  first 
subscription  his  name  and  the  sum  he  means  to  insure ;  and 
the  rest  follow  in  order,  until  the  aggregate  of  the  separate 
sums  written  opposite  to  the  name  of  each  underwriter,  or  in 
technical  language,  till  the  "  aggregate  of  their  several  subscrip- 
tions^^ amounts  to  the  sum  which  the  party  effecting  tlic 
policy  desires  to  protect  by  the  insurance. 

The  11th  section  of  the  35  G.  3.  c.  63.  requires,  amongst 
other  things,  that  the  policy  shall  si>ecify  the  sum  insured ; 
hence  the  practice  of  stating  in  the  subscription  the  sum  for 
which  each  underwriter  is  severally  liable  :  in  addition  to  this 
n  sum  large  enough  to  cover  the  aggregate  amount  insured 
13  usually  in  practice  expressed  in  figures  on  the  margin  of 
the  policy,  either  just  under,  or  just  over  the  stamp. 

In  a  policy,  in  the  common  form,  by  an  insurance  chib^ 
where  the  aggregate  sum  insured  appeared  on  the  face  of  the 
policy,  but  no  particular  sums  were  written  opposite  to  the 
names  of  the  members  subscribed  to  the  policy,  C.  J.  Gibbs 
held  that  the  policy  was  not  void  on  this  ground,  (x) 

It  is  important  to  bear  in  mind,  that  each  underwriter  is, 
generally  speaking,  only  liable,  in  case  of  total  loss,  to  pay 
the  assured  up  to  the  extent  of  the  sum  he  has  thus  written 
against  his  oicn  name,  i.  e.  up  to  the  amount  of  his  subscriptioi>; 
or,  in  case  of  partial  loss,  some  proportion  or  aliquot  part  of 

(t)  Do  well  v.  Moon,  4  Campb.  167. 
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that  sum ;  hence  it  is  that  each  subscription  is  said  to  make  Of  the  usual 

T  x«     1  1.1  .  1     •  11  1  •  clauses  and 

a  distinct  contract ;  the  contract  being,  that  the  underwriter  formal  requi- 
is  bound  by  the  terms  of  the  policy  to  the  extent  of  his  "^^Q^fg**^ '*'** 
subscription,  but  no  farther.  

the  sum  he  luis 
subscribed. 

16.    The  Date. 

§  33.  Hence  it  is,  that  the  date  is  not  inserted  in  the  body  Hence,  the  datt 
of  the  policy,  but  is  affixed  by  each  underwriter  to  that  which  j^  ^i^^  jj^jy  ^f 
forms  the  real  contract  between  himself  and  the  assured,  viz.  ^^^  policy,  but 

m  the  sub- 

the  subscription.  scription. 

The  rule,  therefore,  in  this  country  is,  that  every  under-  The  day, 

writer,  as  he  successively   subscribes  the  policy,  shall  set  ^j^"  of  each 

down  accurately   the  day,   month,  and  year  on  which  he  subscription 

•^  ''  'J  must  be  accu- 

does  80.  rately  inserted 

The  subscriptions  are  inserted  at  the  foot  of  the  policy,  and     *  * 
generally  in  the  blank  space,  which  is  left  in  our  common 
policies  under  the  memorandum. 

Supposing  the  sum  which  the  party  effecting  the  policy 
wishes  to  insure  be  1000/.,  of  which  A.  B.  is  willing  to  take 
on  himself  500/.,  C.  D.  300/.,  and  E.  F.  200/.,  and  that  they 
all  subscribed  for  those  amounts,  as  very  generally  happens, 
on  the  same  day,  then  the  policy  would  be  thus  subscribed 
and  dated : 
£500   A.   B.    [name   at   length]   Five  hundred  pounds. 

1st  of  January,  A.  D.  1 847. 
£300   C.   D.    [name   at   length]   Three  hundred  pounds. 

1st  of  January,  a.d.  1847. 
£200   E.   F.   [name   at    length]   Two  hundred   pounds. 
1st  of  January,  A.  D.  1847. 

17.  Stamp. 

§  34.  Afl  a  general  rule,  every  policy  must  be  duly  stamped 
before  it  is  filled  up  and  subscribed,  with  an  amount  of  duty 
proportioned  to  the  value  of  the  property  it  is  intended  to  in- 
sure (y)  :  if  not  stamped  in  the  first  instance,  it  cannot  legally 
be  stamped  afterwards  (z) :  and  a  failure  to  comply  with  the 

(y)  35  Goo.  III.  c  G3.   7  Vic.  c.  21.         (2)  Roderick  r.  Hovil,  3  Camp.  103. 

35  Gea  III.  c.  63.  §  14. 
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Of  the  unial  proTisions  of  the  Stamp  Act  in  this  respect,  not  only  renders 
formal  requi-  the  policy  void,  but  entails  a  considerable  penalty  upon  all 
"*?  of  the        those  concerned  in  so  effecting  or  subscribincc  it.  Izz) 

policy.  ^  ^  ^         °  . 

So  important,  in  practice,  is  the  bearing  of  the  Stamp  Act 

upon  policies  of  insurance,  and  so  many  cases  have  been  de- 
cided upon  the  point,  that  it  will  be  better  to  consider  the 
subject  in  a  separate  section  than  to  treat  of  it  here,  where 
the  only  object  is  to  give  the  student  an  explanation  of  the 
terms  and  requisites  of  the  policy. 

Recapitulation.  From  what  has  preceded  it  appears  that  the  substantial  re- 
quisites of  every  policy  of  insurance  are,  that  it  should  contain, 

1.  The  name  of  some  party  either  really  or  nominally  insured. 

2.  A  description  of  the  voyage  insured  by  its  termini,  and  of 
the  commencement  and  end  of  the  risk.  3.  A  description  of 
the  subject  insured.  4.  The  name  of  the  ship  and  master. 
5.  The  rate  of  premium  which  is  the  consideration  for  the 
risk.     6.  The  subscription  of  the  underwriter. 

In  point  of  form,  it  is  also  requisite  that  every  policy  should 
be,  1.  Dated,  and,  2.  Stamped. 


Sect.  IV.   Of  Express  Warranties  and  other  occasional  Clauses 

contained  in  Policies. 

Express  war-  §  35.  The  dauses  hitherto  considered  have  been  those  which 

otberoccasional  Ate  to  be  found  in  blank  in  all  the  conmion  printed  forms  of 
Sir'  P0%  •  wi^h  ^^^  varying  exigencies  of  commerce,  however, 
policies.  and  the  fluctuating  character  of  the  political  relations  between 

mercantile  states,  occasions  frequently  arise  which  render  the 
assurcd,  on  the  one  hand,  desirous  of  extending  the  degree  of 
indemnity  which  is  afforded  him  by  the  common  form  of 
policy ;  and  warn  the  underwriter,  on  the  other,  to  limit  the 
amount  of  rcsponsibility  he  takes  on  himself,  by  declaring  in 
writing  on  the  face  of  the  policy  that  he  will  only  undertake 
to  indemnify  the  assured  against  the  usual  risks  upon  certain 

(^zz)  35  Geo.  III.   c.  63.  §  15,  16»  17,  imposed  a  penalty  of  5002.,  which 
the  7  Vic.  c.  21.  §  4.  has  altered  to  100^ 
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specified  conditions,    which  are  inserted  in  writing  on  the  Express  war- 
face  of  ihe  policy,  and,  in  English  Law,  are  called  Express  other  occasional 
Warmnties.  _  ^^^ 

The  effect  of  these  warranties  will  be  fully  discussed  here-  policies- 


after  (a):    with  regard   to  their  form,  they  are  generally  Form  of  ex- 
expressed  thus:  —  "  Warranted  to  sail  on  or  before  the  Ist  day  of  rantieT^nd 
June,  1847."   "  Warranted  well,  this  \st  day  of  June,  1847."  mode  of  insert- 

"    "^  ^      ing  them  in 

"  Warranted  to  depart  with  convoy.^  "  Warranted  neutral  ship  policies. 
and  neutral  property.'^  "  Warranted  a  Dane^  &c. ;  or  the  word 
*^\Darranted^^  is  altogether  omitted,  and  the  words  **to  sail," 
or,  "to  sail  with  convoy,"  &c.  alone  inserted.  The  clause  of 
warranty  is  sometimes  introduced  into  the  policy  imme- 
diately after  that  describing  the  voyage;  but  this  is  not 
necessary ;  all  that  is  essential  is,  that  it  should  appear  some- 
where or  other  an  the  face  of  the  policy ;  it  need  not  appear 
in  the  body  of  it  {u  e.  the  written  or  printed  part) ;  it  may 
te  written  either  at  the  foot  (ft),  or  on  the  margin  of  the 
policy  (c),  and  that  either  in  the  usual  way,  or  transversely  (d) ; 
for,  wherever  or  however  written,  so  long  as  it  be  on  the 
face  of  the  policy,  it  will  be  a  good  warranty ;  for  whatever 
is  contamed  in  the  policy  at  the  time  of  signing  is  a  part  of 
the  contract,  and  is  adopted  by  the  signature,  (e) 


Sect.  V.   Of  the  implied  Conditions  and  Terms  contained  in 

every  Policy, 

§  36.  Besides  the  different  express  clauses  and  stipulations.  Of  the  implied 
both  ordinary   and    extraordinary,    which    wc   have   been  terms  contained 
hitherto  considering,    every  policy  of  insurance   implicitly  >"c^®'yp®'^' 
contains  within  itself  certain  terms  and  conditions,  which, 
though  not  expressly  inserted  on  the  face  of  the  instrument, 
are  of  exactly  the  same  binding  authority  as  though  they 

(a)  Pog/,  Part  II.  Chap.  III.  (d)  Kenyon  v.  Berthon,  ibid.  12.  n. 

(i)  Blaekbursto.  Cockell,  3  T.  Rep.  (e)  Cockran  v.  Iletberg,2  Esp.  121. 

Seo,  De  Habn  v.  Hartley,  1  T.  Rep.  343. 
(e)  Bean  v.  Stupart,  DougL  II. 
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Of  the  implied  were,  and  combine  with  the  express  clauses  to  ipake  up  the 
terms  contained  wholc  of  the  Contract  bctwccn  the  assured  and  the  under- 
in  every  poHcy-  writers. 

They  are,  in  fact,  the  terms  upon  which  the  parties  mutu- 
ally uudei*stand  their  contract  to  be  based ;  and  arc  regarded 
as  so  much  a  matter  of  course,  that  it  would  be  a  needless 
ceremony  to  express  them  in  form. 

If  either  of  the  parties  fails  to  comply  with  any  one  of 
these  conditions,  he  entirely  precludes  himself  from  taking 
any  advantage  of  his  contract. 
Rcprcsentetion        1,  Thus  it  is  an  implied  condition  in  every  policy  that  the 

and  conceal- 
ment, assured,  at  the  time  of  procuring  the  policy,  shall  fairly  and 

truly  disclose  to  the  underwriters  every  fact  material  to  the 

risk  which  is  exclusively  within  his  own  knowledge,  and 

which  is  not  embraced  by  some  agreement  in  the  policy :  if 

this  condition  is  not  complied  with,  the  policy  is  void,  (f) 

Implied  2.  Again,   the  assured  is  understood  by  the  very  act  of 

wftrrsntv  of 

8ca-wortiiini»s.   procuring  the  policy  to  warrant  that  the  vessel  is  sea- worthy, 

and  in  every  w.ay  fit  for  the  voyage  or  service  on  wliich  it  is 
employed;  accordingly  this  warranty,  though  it  is  never 
expressed  in  the  policy ^  is  imifomily  implied  as  a  part  of  the 
contract,  {g) 

Implied  con-  3.  The  actual  navigation  of  the  ship  between  the  termini 

dlvute"fii»m  <^f  ^l^c  voyage  ^s^  as  we  have  seen,  never  inserted  in  any  policy ; 
the  prescribed     bccausc  cvcry  underwriter  is  presumed  to  be  acquainted  with 

course  of  the  ''  •      i  i      i       •  >i     i  i 

▼oynge  as  fixed   thc  usagc  01  the  particular  trade  he  insures,  and  the  usual 
y  "*»««•  mode  of  conducting  the  voyage  on  which  he  has  assured  the 

risk:  but,  although  never  inserted,  the  usual  manner  of 
making  the  voyage  is  supposed  to  be  incoi-porated  in  every 
policy,  and  as  much  forms  part  of  its  legal  effect,  as  though 
it  were  set  out  in  terms  on  the  face  of  the  instrument.  (A) 

4.  It  is  always  an  implied  condition  of  every  policy,  that 
the  ship,  in  proceeding  from  one  terminus  to  the  other,  shall 

(/)  Sec /Mwf,  Part  II.  Chap.  I.  Re-         (A)  Noble  v.  Kennoway,  1   Dougl. 
presentation.  510.      Pelly  r.   lloyal  Exch.    Comp., 

(</)  See  posU  part  ii.  chap.  ii.  Sea-     1  Burr.  3-11. 
worthiness. 
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pursue  this  usual  manner  of  making  the  voyage,  without  any  Of  the  implied 

J  1  J      '  J.'  xi-*      •        T    J  Tx»        •  11     X  J    conditions  and 

delay  or  deviation :  this  implied  condition  is  generally  termed  terms  contained 

a  condition  not  to  deviate  ;  and  any  failure  to  comply  with  it  ij»^'y  poUcy. 
is,  as  we  shall  see  hereafter,  exempts  the  underwriter  from 
all  liability  from  the  moment  of  deviation,  (i) 

5.  Not  only  the  course  of  the  voyage  insured,  but  all  the  jfnown"^™'^^ 
other  generally  known  usages  of  trade  and  navigation,  are  cantile  usages 
always  supposed  to  be  known  by  the  parties  contracting  for  tobeincor- 

a  mercantile  indemnity ;    and   therefore,  though  never   ex-  th  ™c^jri!!l 
prcgaly  inserted  in  any  policy,  are  as  binding  on  the  parties 
as  though  they  were. 

6.  It  must  never  be  forgotten,  therefore,  that  the  whole   Real  nature 
contract  between  the  assured  and  the  underwriters  is  only  the  con^ra^ 
partially  expressed  in  the   policy   by  which   that  contract  ^'«;«?nthe 
professes  to  be  embodied ;  and  that  the  real  contract  between  policy, 
them  is,  that,  supposing  the  underwriters  to  have  been  pre- 
viously informed    beforehand  of  the  real  nature  of  the  risk, 
supposing  also  the  ship  to  have  been  sea-worthy  when  the 

risk  commenced,  and  never  afterwards  to  have  deviated  from 
the  usual  course  of  the  voyage  insured,  and  the  assured  not 
to  have  precluded  himself  from  recovery  on  the  ground  of 
illegality  of  the  risk,  then  the  underwriters  engage  to  indem- 
nify him,  according  to  the  terms  of  the  policy  as  explained 
by  usage,  for  any  loss  he  may  have  sustained  as  a  direct 
consequence  of  the  enumerated  perils. 


Sect.  VI.  Of  the  Policy  as  affected  by  the  Stamp  Acts. 

§37.  The  stamping  of  policies  is  now  regulated  by  the  Of  the  policy 
unrepealed  provisions  of  the  35  G.   3.   c.  63.,    and   by  the  Jhe^su^p  acts 
7  Vict,  c  21. ;  the  former  relating  generally  to  the  stami>- 
ing  of    policies,    and    the    latter    fixing    the    amount    of 
duties. 

The  11th  section  of  the  35  G.  3.  c.  63.  defines  a  policy  35  G.  3  c.  63. 

*  "^     s.  11.,  what  a 

policy  is. 
(i)  Per  BuUcr,  J.,  in  Newman  v.  Cazalet,  Park  on  Ins.,  p^  900,  8th  cd. 
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Of  the  policy 
as  afTected  by 
the  stamp  acts. 


Sect.  14.  Every 
policy  must  be 
printed  on 
stamped  paper. 


Penalties  on 
effecting  or 
subscribing 
policies  not 
duly  stamped. 


Broker  cannot 
recover  pre- 
miums in  re- 
spect of  policies 
executed  on 
unstamped 
paper. 

The  Royal 
Exchange  and 
London  As- 
surance may 
issue  un- 
stamped labels 
containing  the 
heads  of  in- 
surance, from 
which,  how- 
ever, policies 
duly  stamped 
must  be  made 
out  within 
three  days. 
35  G.  S.  c.  63. 
S.18. 
7  Vict.  c.  21. 

8.4. 


of  assurance  to  be  a  written  or  printed  contract  of  insurance, 
and  then  provides  that  every  such  policy  shall  specify  the 
premium,  the  risk  insured,  the  names  of  the  underwriters,  and 
the  sum  insured ;  otherwise  it  shall  be  void.  Having  thus  ascer- 
tained the  subject  of  legislation,  the  act  proceeds  to  provide 
(in  sect.  14.)  that  no  such  policy  shall  be  given  in  evidence,  or 
be  good  and  available  in  law,  unless  it  be  duly  stamped ;  and 
then  declares  it  illegal  to  affix  a  stamp  upon  any  policy  after 
it  has  once  been  written  or  printed,  on  any  pretence  what- 
soever, {j)  The  effisct,  therefore,  of  this  section  is,  that  every 
policy  must  be  written  or  printed  on  stamped  paper. 

In  the  15th,  16  th,  and  17  th  clauses,  the  act  imposes  a 
penalty  of  500/.  upon  any  person,  broker,  or  underwriter, 
engaged  in  effecting  or  subscribing  policies  not  duly  stamped ; 
but  these  sections  of  the  act  have  been  virtually  repealed, 
as  to  the  amount  of  penalty,  by  the  7  Vict.  c.  21.  sect.  4., 
wliich  imposes  on  the  parties  so  offending  the  mitigated 
penalty  of  lOOZ.  The  16th  section,  which,  as  to  this  point  is 
still  in  force,  prohibits  any  broker  who  has  been  engaged  in 
effecting  a  policy  on  unstamped  paper  to  recover  either  for 
his  premium  or  his  brokerage.  (A) 

The  1 8th  section  of  the  act  takes  notice  of  the  practice 
adopted  by  the  London  Assurance  and  Royal  Exchange  Assur- 
ance Companies  of  preparing  a  label  containing  the  heads  of 
the  insurance  proposed  and  signed  by  the  insurers,  from  which 
the  policies  arc  afterwards  made ;  the  act  by  this  18th  section 
legalises  the  practice  so  far  as  to  exempt  the  officers  of  the  two 
companies  from  the  penalties  imposed  by  the  previous  sections^ 
provided  the  day  on  which  the  label  is  made  be  truly  ex- 
pressed on  it  in  words  at  length,  and  a  policy  be  made  out 
from  it,  duly  stamped,  within  three  days  afterwards.    This  pro^ 


{j)  This  section  applies  even  to  cases 
where  the  commissioners  of  stamps 
allow  the  proper  stamp  to  be  after- 
wards affixed  on  payment  of  a  penalty. 
(Roderick  v.  Hovil,  3  Camp.  103.) 

{k)  And  it  has  been  determined  ui)on 
this  section,  taken  in  connection  with 


the  1 4th,  that  the  broker  is  equally  un- 
able to  recover,  even  where  the  com- 
missioners of  taxes  have  allowed  the 
proper  stamp  to  be  afterwards  affixed 
on  payment  of  a  penalty.  (Roderick 
f.  Hovil,  3  Camp.  103.) 
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Tision  is  continued,  as  to  the  same  two  companies,  but  no   Of  the  policy 
others,  by  the  7  Vict.  c.  21.,  sect.  4.  J^^'^^^'J  1;^. 

One  of  the  most  important  sections  of  the  act,  however,  '    ,  ,^ 

'^       ^  '  /    Sect.  13.,  as  to 

and  that  which  has  given  rise  to  the  greatest  amount  of  liti-  alterations, 
gation,  is  the  13th  section  relating  to  the  alterations  which 
may  be  made  in  the  policy  without  requiring  an  additional 
stamp. 

This  section  in  substance  provides  that  all  alterations, 
legal  at  common  law,  may  still  be  made  in  policies  without 
requiring  a  fresh  stamp,  provided, 

1.  That  such  alteration  be  made  before  notice  of  the  de- 
termination of  the  risk  originally  insured. 

2.  That  the  original  rate  of  premium  exceed  lOZ.  per  cent. 

3.  That  the  property  in  the  thing  insured  remain  the 
same. 

4.  That  the  alteration  do  not  prolong  the  term  of  the  in- 
surance beyond  a  year. 

5.  Nor  increase  the  amount  originally  insured. 

As  it  is  obvious  that  valuations  made  in  this  country  for  In  case  of 

.1  ^     .  1        j»  1  •         J    i»  over- valuation 

the  purposes   oi    msurance   on  merchandize   shipped   trom  on  merchandise 
abroad  cannot  be  expected  to  be  strictly  accurate,  and  as  it  ^Jj^f^^^al- 
would  be  a  hardship  on  the  party  insuring  to  make  him  pay  lowed,  on  proof 
a  higher  rate  of  duty  than  is  proportionate  to  the  real  amount  interest  and 
of  his  interest,  provision  has  been  made  for  this  case  in  the  '*,g'JJj^y^ 
act  (sect.  10.)  by  empowering  the  commissioners  of  stamps 
where  such  over-valuation  is  clearly  made  out,  to  allow  for  an 
abatement  for  the  excess  of  duty,  upon  due  proof  being  given 
that  the  underwriters  have  on  their  side  bond  fide  allowed  a 
return  of  premium  for  such  short  interest.  (/) 

Such  are  the  main  provisions  of  the  act  of  35  G.  3.  c. 
63.  relating  to  the  general  subject  of  stamping  sea  policies : 
with  regard  to  the  amount  of  duty  payable  on  these  instru- 
ments, the  provisions  of  the  statute  law  have  varied  consi- 
derably since  that  act  was  passed.  The  heavy  duties  which  As  to  the 
it  imposed  were  continued  down  to  the  end  of  the  great  ^"h]|!j"i^n "  ^' 

(/}  35  Geo.  3.  c.  63.  sec.  10. 
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gradually  di- 
minished by 
55  G.  3.  c.  184. 
3&4W.4. 
e.  23. 
7  Vict.  C.21. 


Of  the  pf>iicy     French  war  of  the  Revolution :  on  the  return  of  peace  it  was 
the  stamp  acts,   vory  reasonably  apprehended  that  so  high  a  rate  of  duty 

might  operate  as  a  check  on  the  practice  of  Marine  Insurance 
in  this  country,  by  driving  merchants  and  shipowners  to 
effect  their  insurances  with  the  underwriters  of  Amsterdam, 
Hamburgh,  and  other  trading  towns  of  the  Continent,  in 
which  no  tax  was  imposed  ujwn  the  effecting  of  policies,  (m) 
Accordingly,  in  the  year  1815,  the  scale  of  duties  was 
lowered  (w) ;  it  was  still,  however,  found  to  be  too  high  by 
the  safest  of  all  tests,  a  diminished  amount  of  revenue  on  an 
increased  amount  of  shipping ;  and  it  was  again  diminished  in 
1833  (o)  :  since  that  period  it  has  been  still  further  reduced 
by  the  act  of  the  7  Vict.  c.  21.,  which  is  that  now  regulating 
the  amount  of  duty  imyable  on  sea  policies,  (p) 

This  act  abolishes  the  distinction  heretofore  maintained  for 
the  puq)oses  of  taxation,  between  coasting  and  foreign  voy- 
ages, and  declares. 


Duties  on 
voyage  policies, 
per  cent. 


1.  That  on  all  ix)licies,  on  any  description  of  interest,  or 
on  any  kind  of  voyage^  the  following  duties  shall  be  paid : 

For  every  100/.  insured^  and  for  every  fractional  part  of  100/. 
where  the  premium  does  not  exceed  10^.  per  cent  on  the 

sum  insured  (y)          -             -             -             -  -  Sc?. 

Where  the  premium  does  not  exceed  20a*.  per  cent.  -  6//. 

Where  the  premium  does  not  exceed  30^.  per  cent.  -  1*. 

Where  the  premium  does  not  exceed  40*.  per  cent.  -  2$. 

Where  the  premium  does  not  exceed  50*.  per  cent.  -  Zs, 

Where  the  premium  does  not  exceed  60*.  per  cent.  -  As, 


(m)  Macculloch*s  Comro.  Diet.,  art. 
Insurance. 

(m)  By  the  General  Stamp  Act,  55 
Geo.  3.  c.  184. 

(o)  3  &  4  W.  4.  c.  23. 

(p)  There  can  be  no  doubt  that  this 
tax  ought  either  to  be  entirely  abolished 
or  still  very  considerably  reduced ;  it 
\&  very  much  higher  than  is  levied  in 
any  other  country :  in  the  United 
States  no  such  tax  exists :    in   France 


not  onlv  is  no  tnx  of  this  kind  im- 
posed,  but  insurers  are  even  exempted 
from  the  necessity  of  having  a  patent 
or  certificate,  which  is  required  for 
most  other  trades. 

{q)  **  And  where  the  whole  sura  in- 
sured shall  exceed  100/1,  then  for  every 
100/.,  and,  also,  for  every  fractional 
part  thereof;"  see  schedule  to  act  in 
appendix. 
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2.  For  cveiy  100/.,  and  for  every  fractional  part  of  100/.,  Of  the  policy 

1  rr«-         Tfc   T  as  aflTectcd  by 

insured  on  a  lime  rolicy,  the  stamp  acts. 

s,  d, 

Where  the  time  does  not  exceed  six  months      -26  policies,  per 
^Vhere  it  does  exceed  six  months  -  -  4    0  **"*• 

3.  On  every  policy  of  mutual  insurance^  whereby  divers  per-  Duties  on 

^,  •,!        ^  •  ^  1    •  ^-         policies  of  mu- 

8ons  insure  one  another  without  premium,  not  being  a  time  ^ual  insurance. 

folicy. 

s.  d,  ^ 

For  every  100/.  insured,  and  for  every  fractional 

part  of  100/.  -  -  -  -  2     6 

4.  If,  however,  the  separate  interests  of  two  or  more  distinct   Duties  to  be 
persons  be  insured  by  otie  policy y  the  respective  duties,  as  gcveral  distinct 
the  case  may  require,  shall  be  charged  thereon  in  respect  of  !"*crests  arc 

•'         *         '  o  1  insured  in  one 

each  and  every  fractional  part  of  100/.,  as  well  as  of  every  policy. 

full  sum  of  100/.,  which  shall  be  thereby  insured  upon  any 

separate  and  distinct  interest. 

This  last  section  of  the  schedule  requires  some  explanation:  Reasons  of  the 
it  was  originally  introduced  (r),  and  is  still  retained  in  the  this  regulation. 
Stamp  Acts,  on  account  of  a  practice  which  had  become  com- 
mon amongst  insurance  brokers,  and  by  which  they  were 
enabled  to  defraud  the  revenue  of  a  portion  of  the  duty 
payable  on  sea  policies.  The  practice  was  this:  a  broker 
employed  to  effect  insurances  for  several  persons,  whose 
interests  might  amount  to  fractional  sums  (i.  «.,  to  100/.  odd, 
2001  odd,  &c.),  would  procure  insurances  to  be  made  for  the 
several  interests  as  for  one  entire  sum,  in  order  to  avoid 
paying  the  duty  which  would  have  been  due  to  the  revenue 
in  respect  of  these  fractional  sums,  had  the  several  interests 
heen  insured  in  several  policies,  {s)  Such  was  the  con- 
trivance which  the  clause  was  introduced  to  prevent :  the 
following  case  will  illustrate  the  nature  of  the  practice,  and 
the  rigour  with  which  the  courts  of  law  have  applied  this 
clause  in  suppressing  it. 

(r)  It  occurs  first  in  the  Stamp  Act         (<)  See  Mr.  Scarlett's  argument  in 
of  1807,  48  Geo.  3.  c.  149.     Schedule      Rapp  v,  Allnutt,  15  East,  G03. 
fit.  **  Policy  of  Assurance.** 
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Of  the  policy 
as  affected  by 
the  stamp  acts. 

Case  illus- 
trating its 
operation. 


Practical  rule 
as  to  stamp, 
where  several 
interests  are 
insured  in  one 
policy. 


An  insurance  broker  was  employed  by  six  different  sets  of 
owners,  who  divided  between  them  the  whole  interest  in  a 
cargo  (intended  to  be  shipped  from  London  to  some  port  in 
the  Baltic),  to  effect  an  insurance  on  the  cargo  for  95001, 
which  was  estimated  as  the  aggregate  of  their  respective 
interests :  the  exact  amount  of  each  several  interest  not  being 
known  at  the  time,  the  broker  insured  the  aggregate  sum  of 
9500/.  in  one  policy,  which  was  properly  stamped  for  that 
amount  considered  as  an  entire  sum.  Upon  afterwards  calcu- 
lating the  amount  of  the  several  interests,  including  premiums 
and  expenses  of  insurance,  they  were  found  to  be  as  follows: 
1660/.,  270/.,  1045/.,  808/.,  4495/.,  and  1222/.,  amounting  nu- 
merically to  the  very  sum  insured;  but,  on  account  of  the 
different  fractional  parts  of  100/,,  requiring,  as  it  was  objected, 
a  stamp  of  a  higher  rate  than  upon  one  entire  sum  of  9500/. 
upon  the  same  interest. 

This  was  obviously  a  very  hard  case,  as  the  actual  amount 
of  the  several  interests  had  not  in  fact  been  calculated  at  the 
time  the  insurance  was  eftected ;  nor  in  fact  could  have  been, 
as  it  would  depend  on  the  amount  of  premium  and  the 
expenses  of  the  insurances,  which  could  not  be  ascertained  till 
the  last  underwriter  had  signed.  Nevertheless,  the  court  felt 
themselves  quite  unable  to  resist  the  objection,  and  were 
compelled  to  decide  that  the  policy  was  void  for  want  of  a 
proper  stamp,  {t) 

The  practical  result  of  this  decision  is,  that  where  it  is  in- 
tended to  insure  several  interests  in  one  policy,  and  it  is  un- 
certain at  the  time  into  what  fractional  parts  the  whole  sum 
may  be  divided  in  proportion  to  their  respective  interests,  due 
allowance  must  be  made  for  a  stamp  largo  enough  to  cover 
them  all. 


Use  of  labels 
or  slips. 


Sect.  VII.   Of  Labels  and  Agreements  to  insurcy  as  affected 

by  the  Stamp  Acts, 

§  38.  It  is  often  desirable  to  conclude  an  agreement  for  in- 
surance immediately,  lest  some  intelligence  should  induce  one 

(0  Rapp  V,  Allnutt,  15  East,  601. 
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party  or  the  other  to  recede:  accordingly,  it  is  the  practice  Of  labels  and 
with  private  underwriters  in  this  country  to  subscribe  a  slip,  \nl^^^^  Ir^ 
or  short  memorandum,  of  the  proposed  insurance,  which,  ac-  ^^^  ^!L^^ 
cording  to  the  statement  of  one  of  a  special  jury  to  Lord 


EenjoD,  is  considered  to  be  binding  on  the  parties  in  the  or- 
dinary course  of  business  :  but  Lord  Kenyon  said,   that  These  are  not 
whatever  obligation  of  this  kind  there  might  be  in  point  of  evidence  if 
honour  and  good  faith,  the  underwriter  certainly  would  not  "°***™P<^«^ 
be  bound  in  law,  for  the  assured  in  order  to  support  his  claim 
in  a  court  of  justice  must  produce  a  stamped  policy,  (m)     An 
underwriter,  whose  name  stood  first  in  the  policy  itself,  in 
order  to  avail  himself  of  a  representation  made  to  another 
nnderwriter,  whose  name,  in  the  policy,  stood  after  his  own, 
tendered  in  evidence  a  slip  of  paper  on  which  were  written 
the  names  of  the  underwriters  in  the  order  in  which  they  were 
applied  to,  and  by  which  list  it  appeared  that  his  own  name 
stood  before  that  of  the  underwriter  to  whom  the  representation 
had  been  made :  but  Lord  EUenborough  at  the  trial,  and  the 
court  afterwards,  were  unanimously  of  opinion  that  the  slip 
or  label  in  question  could  not  be  received  in  evidence  for 
want  of  a  stamp,  in  order  to  show  that  the  contract  was  dif- 
ferent from  that  which  appeared  on  the  face  of  the  policy,  (y) 
It  is  m  fact  clear  from  the  combined  operation  of  the  lltli  No  instrument 
14th  sections  of  the  35  Cr.  3.  c.  63.,  that  no  wntiiig  or  binding 


as  a 


naemorandum   whatever  can  bind  the  underwriter  in   this  co^^^^^^t  of  lu- 

surancc  in  tnis 

country  as  a  contract  of  insurance,  except  such  a  policy  as  is  country,  except 

J      .  ,  •  *  policy  duly 

aescnbed  in  the  11th  section,  when  duly  made  on  stamped  executed  on 
paper,  as  is  required  in  the  14th.  '^"^^^  P^P^' 

That  act,  indeed  (u?),  refers  to  the  practice  by  the  two  old 
companies,  of  noting  down  the  heads  of  intended  insurance  on 
unstamped  labels,  and  sanctions  such  practice  so  far  as  to 
exempt  the  officers  of  the  companies  from  penalties  for 
taking  such  labels,  provided  they  make  out  the  policies  from 
them  within  three  days  afterwards;    but  the  act  goes  no 

(«)  Rogers  o.  Macarthy,  Park  on  admit  the  evidence.    Fawson  t\  Bamc- 

Ini,  8th  ed.,  p.  39,  where  such  a  slip  velt,  Doiigl.  p.  12,  note  4. 
or  label  was  adduced  to  vary  the  terms         (r)  Marsden  v.  Rcid,  3  East,  572. 
ot  a  iH>licy,  Lord  Mansfield  would  not         (v)  Continued  by  7  Vict  c.  21:  s.  4. 

£ 
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Of  labels  and 
agreements  to 
insure*  as  af- 
fected by  the 
stamp  acts. 

In  the  United 
States  (where 
there  are  no 
stamp  acts) 
such  labels  or 
**  premium 
notes  **  are  le- 
gally binding, 
when  they  con- 
tain the  terms 
of  the  contract, 
and  a  receipt 
for  the  pre- 
mium. 


further,  and  does  not  contain  any  recognition  of  such  agree- 
ments as  l^ally  binding  instruments  between  the  parties. 

In  the  United  States,  where  the  restrictions  of  the  revenue 
law  do  not  interfere,  and  where  the  great  mass  of  insurance 
business  is  carried  on  by  companies,  it  is  frequently  the  case 
that  a  memorandum  of  the  contract,  or,  as  it  is  often  called 
there,  "  a  premium  note^  is  made  out  and  subscribed  before 
executing  the  policy  :  in  such  case,  by  the  general,  practice 
and  understanding  amongst  American  underwriters,  it  is 
considered  that  the  risk  is  assumed  and  the  premium  due 
from  the  subscription  of  such  note  or  memorandum. 

The  Supreme  Court  of  Error  in  New  York  has  decided  that 
such  contracts  are  legally  binding  whon  they  contain  the 
terms  of  the  contract  sufficiently  expressed,  and  an  acknow- 
ledgment of  the  receipt  of  premium,  (x) 


Sect.  VIII.   Of  Corrections  and  Alterations  in  the  Policy^ 
both  at  Common  Law  and  as  affected  by  the  Stamp  Acts. 


A  policy  once 
under-written 
cannot  be 
altered,  except 
by  consent  of 
all  parties. 


Before  sub- 
scription it 
may 


Abt.  1.  Alterations  in  the  Policy  at  Common  Law, 

§  39.  The  policy  is  the  only  legal  evidence  of  the  terms  of 
the  contract  of  Marino  Insurance;  and,  as  such,  will  be 
avoided,  according  to  one  of  the  best  known  rules  of  .the 
common  law  (y),  by  any  material  alteration  introduced  into 
it,  without  the  consent  of  all  parties,  after  it  has  once  been 
underwritten. 

Until  that  time,  as  it  is  merely  in  fieri^  and  neither  a 
contract  nor  evidence  of  one,  any  alteration  whatever  may 
be  made  with  the  cognizance  only  of  the  parties  immedi- 
ately concerned.  Thus,  where  an  insurance  had  been 
originaUy  effected  "  on  the  profits  of  the  goods  valued  at  500Z.," 
to  which  defendant's  name  was  subscribed,  and  in  the  margin 


(ar)  t  Perkins  v.  Wash.  Ins.  Comp.,         (y)  Masters.  Miller,  4  T.  Rep.  320. 
4    Cowen*s    Rep.  645.     See   Phillips,     2  Ilcn.  Black.  230.    1  Smith's  Leading 
c.  i.  s.  iii.  vol.  L  p.  14 — 20^  who  details     Cases. 
at  length  the  cases  decided  on  this 
subject. 
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of  the  policy  were  the  words,  signed  by  defendant's  Initials,  Alterations  in 
"  on  his  share  ofthegoodsj  say  onejifth,  valued  at  lOOOZ.,"  and  it  common*' law. 
appeared  that,  after  defendant  had  signed  the  policy,   the  " 

plaintiff's  interest  turned  out  to  be  larger  than  was  supposed, 
and  therefore  some  days  after  the^r^^  subscription^  but  before 
ike  whole  sum  insured  was  subscribed^  the  marginal  words  had 
been  added  by  defendant's  consent ;  Lord  EUenborough  was 
of  opinion  that  the  alteration^  though  material^  did  not  vitiate 
the  poUcy,  as  it  was  all  in  fieri^  and  constituted  but  one 
agreement  {£) 
If,  indeed,  it  can  be  made  most  clearly  to   appear  that  ^  mhiahe, 

111  .  •  •  •  .  elearlu  proved  to 

there  has  been  a  mistake  committed  in  drawing  up  the  policy,  be  such,  may 
and  that  the  terms  employed  in  it  are  not  such  as  rightly  sJ^ptton*!,^"^" 
to  express  that  which  was  the  true  intention  and  under-  altered  in  a 

J.         .      -       ^     -  ,  ,  ,  court  of  equity, 

Standing,  both  of  the  assured  and  the  underwriters  at  the  in  a  very  strong 

time  they  entered  into  the  contract,  a  court  of  equity  will,  oiUcons^nT of" 

in  very  strong  cases,  disregard  the  language  of  the  policy,  P**^*^ 

and  interpret  it  according  to  that  which,  by  the  concurrent 

testimony  of  the  parties  concerned,  appears  to  have  been  their 

real  meaning,  (a)     But  a  court,  even  of  equity,  ought,  in 

the  language  of  Mr.  J.  Story,  "  to  be  extremely  cautious  in 

the  exercise  of  such  an  authority,  and  ought  to  withhold  its 

aid  where   the   mistake   is   not  made   out  by  the    clearest 

evidence,  according  to  the  understanding  of  both  parties,  and 

^pon  testimony  entirely  exact  and  satisfactory,^^  (6) 

The  following  is  the  only  well  authenticated  instance  in   Case  in  which 
vhich  the  court  has  actually  exercised  this  power.  ^u°"y  ^^^  e,. 

In  a  policy  on  the  ship  Eyles,  effected  with  the  London  excised  tins 
Awurance  Company,  the  risk  was  described  as  "  to  commence 
from  and  immediately  after  her  departure  from  Fort  St. 
GeorgeJ"  But  the  risk  in  that  clause  of  the  policy  which 
describes  the  voyage  was  specified  to  begin  "  at  and  from  " 
Fort  St  George  (c),  and  the  policy  was  also  proved  to  have 

(z)  Robinson  v,  Tobin,  1  Stark.  336.  founds  his  remark,  that  even  in  this 

(a)  Per  Lord  Hardwicke,  in  1  Ves.  case  the    decision  of  the    chancellor 

319.  seems  to  be  rather  a  construction  of 

(&)  f  Andrews  v.    Essex,  Fire  and  the  whole  policy,  than  an  alteration  of 

Mar.  Ins.  Comp.,  3  Mason's  Rep.  6.  its  provisions.     Phillips  on  Ins.,  vol.  i. 

(r)  It  is  upon  this  that  Mr.  Phillips  p.  42. 
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Alterations  in 
the  policy  at 
common  law. 


Case  in  which 
the  court 
refused  to 
exercise  this 
ponder. 


This  power  is 
confined  to 
courts  of  equiijf, 
and  cannot  be 
exercised  in 
courts  of  law. 


been  filled  up  from  a  label,  signed  by  the  agent  of  the 
assured,  and  two  of  the  directors  of  the  company,  in  which 
the  risk  was  described  to  be  "  at  and  from  "  Fort  St.  George. 
It  was  not  disputed  by  tho  underwriters  to  have  been  the 
intention  of  both  parties  that  the  policy  should  be  "  at  and 
from^'^  and  it  was  admitted  that  the  label  was  of  so  much 
importance,  that  the  policy  is  not  made  out  in  many  instances, 
unless  in  case  of  loss. 

Under  all  these  circumstances.  Lord  Ilardwiche  held,  tliat 
the  policy,  agreeably  to  the  immistakeablc  intention  of  all 
the  parties,  should  be  considered  to  be  a  policy  at  and 
from,  (d) 

But  where  a  policy  described  the  risk,  as  "  at  and  from 
London  to  Ostend,  from  thence  to  Rotterdam^  and  thence  to  the 
Canaries,  warranted  an  Ostend  Ship,'*  and  the  assured  applied 
to  have  his  policy  rectified,  on  the  ground  that  the  parties 
intended  the  risk  to  commence,  not  from  London,  but  from 
Ostend,  but  the  evidence  as  to  this  point  appeared  to  he  con-- 
tradictory,  Lord  Hardwicke  refused  to  entertain  the  appli- 
cation. His  lordship  admitted  that  the  Court  of  Chancery 
had  jurisdiction  to  relieve  in  respect  of  a  plain  mistake  in 
contracts,  if  reduced  into  writing,  contrary  to  the  intention 
of  the  parties,  but  would  only  exert  such  power  upon  being 
satisfied  by  the  strongest  possible  evidence,  that  a  mistake  had 
really  been  made,  {e) 

And  this  power  (notwithstanding  a  case,  which  turns  out 
to  have  been  incorrectly  cited  by  Lord  Holt,  in  support  of  a 
contrary  opinion)  must  now  be  considered  to  be  strictly 
confined  to  courts  of  equity.  (/)  A  court  of  law  can  only 
seek  for  the  intention  of  the  parties  in  the  policy  itself, 
which  alone  is  conclusive  evidence  of  the  contract,  and  can 
no  more  be  varied  or  contradicted  by  parol  evidence  than 
any   other  description   of  written   instrument  whatever,  {g) 


(d)  Motteux  V.  London  A&s.  Comp.  (e)  Henkle  r.    Royal    Exch.    Ass^ 

1  Atkyns,  545,  the  label  would  certainly  I  Vess.  317. 

not  have  been  received  in  evidence  for  (/)  See  cases  cited  in  Phillips  on 

this  purpose  since  the  35  Geo.  3.  c.  63.  Ins.,  vol.  i.  p.  40 — 43. 

sec.  11   &  14;  see  Marsdcn  v.  llcid,  (g)  So  held   in  Weston  v,  Eamcs, 

3  East,  572.  ]    Taunt.  115,  overruling   as   to  this 
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"  Policies/*  says  C.  J.  Pemberton  (in  the  very  case  cited  by  Alterations  in 
Lord  Holt),  "are  sacred  tilings^  and  a  merchant  shall  no  more  common  law. 


he  allowed  to  go  from  what  he  has  subscribed  in  them,  than  he  " 

that  subscribes  a  bill  of,  exchange J^  (h) 

The  contract  of  the  underwriters  is  complete  when  they  A  mistake 
have  signed  the  policy ;  but  a  mere  declaration  of  interest  to  nierc  declara- 
be  afterwards  made  stands  on  a  different  footinc^;  it  is  the  t»onof>nte«»t 

°  subsequent  to 

mere  exercise  of  a  power  conferred  on  the  insured,  and  need  the  execution 
not  of  necessity  be  in  writing :  if,  therefore,  a  broker  has  com-  stands  on  a  dif- 
mitted  a  blunder  in  makin«]:  this  declaration,  as  where  he  has  ^*'*'j"'  footing, 

o  '  and  may  be 

declared  goods    by  the  wrong  ship,   this  blunder  may  be  corrected  in  a 
rectified  by  parol  evidence,  either  with,  or  without  the  assent  court  of  few. 
of  the  underwriters,  (i) 

Although    it    be    true,   however,   that  a  court  of    law  The  parties 
cannot  receive  parol  evidence  to  rectify  a  mistake  in  a  policy,  however,  may 
yet  the  parties  themselves  may,  by  consent,  introduce  any  Jf^^J^nto*" 
alterations  into  the   policy,   even   after  it  is  underwritten,  policies  any  al- 
which  may   be   required    by   their    mutual    interests    and  after  execution, 
sanctioned  by  their  mutual  agreement  (subject,  as  we  shall  *{Ie^™ration** 
hereafter  see,  to  the  provisions  of  the  Stamp  Act) ;  and  such  "^  th<?  s*a»np 
alterations,  if  properly  signed,  and  not  infringing  the  pro- 
visions of  the  Stamp  Act,  form  as  valid  a  contract  between 
the  parties  as  the  terms  of  the  original  policy. 

As,  however,  no  contract  can  be  allowed  to  have  the  effect  But  these  al- 

/•  .  i^»  -i_  i«i_»  i/»  1*1  terations  must 

of  varying  or  altering  another,  which  is  not  ot  as  high  a  1,^  in  writing, 
nature  as  the  instrument  upon  which  it  so  T)rofesse8  to  operate,  ®''|}®''  °^  }^^ 

*        ^  ^  ^        '■  ^  '■  pohcy  or  in 

tluse  alterations  must  be  in  writing^  either  in  a  separate  in-  anotiier  instru- 
strument,  or  by  memorandum  on  the  policy ;  and,  in  either 
caae,  subscribed  by  the  underwriters,  who  are  intended  to  be 
bound  by  them,  (fj 

The  only  ground  upon  which  a  written  alteration  of  this  and  are  only 
kind  can  be  binding,  upon  any  of  the  parties  to  the  original 

point,  Bates  r.  Grabham,  S  Salk.  444  :  (h)  Kaimcs    v.  Knightly,    Skinner, 

the  case  there  cited  by  Lord  Holt  as  54. 

pnnring  that  parol  evidence  may  vary  (t)  Robinson  v.  Touray,  3   Camp. 

th«  terms  of  a   policy,  is  Kaimes  r.  158.     S.  C.  1  Maule  &  Sel.  215. 

Knightly,   Skinner,  54,  which,  in  fact  {J)  Kaimes  v.    Knightly,  Skinner, 

pTOTCR  the  contrary,  Marshall  on  Ins.,  54.    Robinson  i;.  Tobin,  1  Stark.  336. 
p.  352. 
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Alterations  in 
the  policy  at 
common  law. 

signed  by  the 
initials  of  the 
parties. 


Those  under* 
writers  who 
refuse  to  sign 
the  alterations 
are  not  bound 
thereby,  and  tu 
ti  ihefiit  the 
policy  is  void 
if  the  alter- 
ations  are 
material. 

What  are  f?ta- 
ferio/alterations 
in  policies  at 
common  law. 

Cases  upon 
this  point 

Alteration  of 
destination  is 
material. 

So  is  the  in- 
sertion, in 
writing,  of  a 
specific  subject 
of  insurance, 
in  a  policy 
executed  in  the 
common 
printed  form. 

So,  altering 
time  of  sailing 
under  a  war- 
ranty. 

So,  adding  an- 
other terminui 
ad  qtiem  in  the 
alternative. 


policy^  arises  from  his  Imvlng  signified  his  assent  thereto  by  his 
signature:  although^  therefore,  all  the  rest  of  the  under- 
writers may  have  signed  such  an  indorsement;  yet,  if  only 
one  have  not  done  so,  he  is*  not  bound  by  the  policy,  as 
altered ;  and  this  even  where  he  has  never  refused  to  sign  it, 
and  the  only  reason  for  its  not  having  been  presented  to  him 
as  to  the  rest  of  the  underwriters,  was  his  absence  in  a  distant 
part  of  the  country.  (A) 

The  general  rule  then  is  that  any  material  alteration  of  the 
policy^  hy  the  assured^  avoids  the  policy^  except  as  to  tliose 
underwriters  who  have  consented  to  it  in  writing,  by  subscribing 
the  memorandum,  in  which  the  alteration  is  specified.  (/) 

The  question  has  generally  been,  what  constitutes  a  material 
alteration;  and  upon  this  point  the  foUowing  cases  have 
arisen :  — 

Where  a  ship  was  insured  from  Virginia  to  Rotterdam, 
with  leave  to  call  at  a  port  in  England,  and  the  assured,  after 
the  policy  was  underwritten,  by  consent  of  some  of  the  under- 
writers (indorsed  on  the  policy)  altered  her  destination  from 
Rotterdam  to  Hull:  this  was  held  to  avoid  the  policy,  as  to 
all  the  underwriters,  except  tliose  who  had  signed  the  indorse- 
ment, (w) 

So,  where  a  policy  was  executed  in  the  common  printed 
form,  without  any  description  of  the  specific  subject  of 
insurance  being  inserted  in  writing,  the  subsequent  insertion 
of  such  description  was  held  to  be  a  material  alteration,  which 
prevented  the  assured  from  recovering  on  the  altered  policy 
against  any  of  the  underwriters,  except  those  who  had  put 
their  signatures  to  the  inserted  clause,  (n)  So,  where  the 
assured,  after  subscription  by  the  underwriter,  altered  the 
time  of  the  warranty  to  sail,  without  his  consent,  this  was  held 
to  be  a  material  alteration.  (0)     So,  where  the  assured  altered 


(Jt)  Forshaw  0.  Chahert,  S  Brod.  &  B.  &  B.  426.      Forshaw  v.   Chabert) 

Bing.  158.  S  B.  &  B.  153. 

(/)  Laird  r.    Robertson,  4  Brown's  (m)  Laird  v.  Robertson,  4  Brown's 

Pari.  Cases,  488.  I^anghorn  c.  Cologan,  Pari.  Cases,  488. 

4   Taunt.  330.      Fairlio  r.   Christie,  7  (n)  Langhom  v.  Cologan,  4  Taunt 

Taunt.  416.     Campbell  v.  Christie,  2  329. 

8iark.  64.     Saundursou  i>.  Symonds,  1  (o)  Fairlier.  Cbri&tie,  7  Taunt.  416» 
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a  policy  "from  Colmar  to  Portsmouth  "  into  a  policy  "from  Alterations  in 
Colmar  to  Portsmouth^  or  Weymouthy^  Lord  Ellenborough  ruled  common  law. 


that  "  he  could  not  recover  on  the  altered  policy  against  an 
underwriter,  who  was  ignorant  of  the  alteration,  even  although 
when  first  informed  of  it  the  underwriter  had  said  he  would 
not  take  advantage  of  it"  {p) 

So,  where  a  ship  was  insured  from  "  Cuba  to  Liverpool  with  So,  inserting, 
liberty  in  that  voyage  to  proceed  to  and  touch  and  stay  at  and  ©ut  of  the*^ 
discharge  and  take  in  at  any  ports  or  places  whatsoever,  ^^^  ~»^ 
without  prejudice:" — after  the  subscription  of  the  policy  a 
leave  *^  to  call  off  Jamaica  "  was  inserted.      The  court  held, 
that,  as  Jamaica  was  out  of  the  direct  course  of  the  voyage 
insured,  this  was  a  material  alteration  which  avoided    the 
policy  as  to  an  underwriter  who  had  not  signed  it ;  although 
his  not  doing  so  appeared  to  have  arisen  solely  from  his  being 
out  of  the  way,  and  therefore  not  applied  to  at  the  same  time 
as  the  other  underwriters,  who  had  all,  with  the  exception  of 
the  defendant,  signified  their  assent  by  their  signatures.  (9) 

On  the  other  hand,  where  the  alteration  is  NOT  material^  it  But  anther* 
will  not  vitiate  the  policy  in  toto  ;  but,  in  such  case,  if  some  of  ^n^d"to,Tf 
the  underwriters  have  consented  to  the  alteration,  after  the  ^S^^  material, 

does  not  arom 

policy  is  executed,  and  others  refuse,    those  who   consent  the  policy  m 
make  the  altered  instrument  theil*  own;  but  those  who  do  dissentient 
not,  remain  liable  on  their  orisrinal  contract,  (r)  underwriter, 

^  o  \  /  but  leaves  hmi 

The  following  alterations  have  been  considered  not  to  be  ^^^^f  «"  **^f 

...  •    .      11       i»ii    T  1       rwn  original  policy* 

materiaL     A  pohcy  was  originally  nllea  up,  "  on  the  Three  ^j^^  ^j^^^.^ 
Sisters,  at  and  from  Cadiz  and  Seville  to  Liverpool:"  after  ations are noe 
the  policy   was  underwritten  the  broker  added  the  words  ^^  ^^^^^  ^^ 
"Tres  Hermanas"  (Spanish  for  "the  Three  Sisters"),  and   Tns Hermana$t 
also  the  words  "  both  or  either : "  Lord  EUenborough  said  »« The  Three 
that,  "  as  the  English  name,  the  Three  Sisters,  did  not  amount  |p][^"h"^^e* 
to  a  warranty  that  the  ship  was  an  English  ship,  the  policy  ofthe&hip. 
was  not  avoided  by  merely  inserting  the  equivalent  Spanish 
name  of  *  Tres  Hermanas.^  ^      As  to  the  words  "  both  or 

1  B.  Moore,  114.  S.  C.  at  N.  P.  (r)  Per  Richardson,  J.,  in  Saunder* 
Holt,  331.  son  o.  M'Calium,  4  J.  B;  Moore,  5*  . 

(p)  Campbell  r.  Christie,  2  Stark.  64. 

(9)  Forshaw  t;.  Chabert,  3  Brod.  & 
Biog.  158. 
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Alterations  in    either,"  his  LordsWp  said,  that  "  as  the  ship,  as  orietinally  in- 

the  policy  at  ii.ii  .  ^       .  ^ 

common  law.      sured,  had  the  option  of  going  both  to  Seville  and  Cadiz  or  noty 

as  it  might  suit  the  exigencies  of  the  adventure,  these  words 
did  not  give  any  additional  liberty,  and  therefore  did  not 
affect  the  legal  operation  of  the  instrument. "  {s) 
The  words  ••to  A  ship  was  insured  "  from  Liverpool  to  her  port  or  ports  of 
in  a  liberty  •*  to  discharge  and  loading  in  Africa^  durijig  her  stay  there  and  back 
touch  and  fg  Liverpool^  with  liberty  to  proceed  and  sail  to  and  touch  and 
terUL  stay  at  any  ports  or  places  wheresoever,  to  sell,  barter,  and 

exchange,  and  load,  unload,  or  reload  goods  at  any  or  all  of 
the  ports  and  places  she  may  call  at  or  proceed  to.**  The 
broker,  after  the  subscription  of  the  policy,  fearing  that  the 
words  employed  might  not  be  sufficiently  extensive  to  include 
a  trading,  added  the  words  "  and  trade.^  He  then  presented 
it  to  the  various  underwriters  for  their  consent  to  this  alter- 
ation, which  most  of  them  signified  by  signing  their  initials  to 
the  underlined  words :  the  defendant  however  refused  to  do 
so,  alleging  that  he  never  underwrote  trading  policies  to  Africa* 
Upon  this  state  of  facts  it  was  contended,  that,  as  the  defen- 
dant had  expressly  refused  to  underwrite  a  trading  policy  to 
Africa,  the  alteration  in  question  must  be  deemed  material ; 
but  the  court  were  clearly  of  opinion  that  it  was  not  so,  because, 
independently  of  the  words  inserted,  the  plaintiff  had,  upon 
the  true  construction  of  the  policy  as  it  originally  stoody 
liberty  to  trade  on  the  coast  of  Africa,  so  that  the  added 
words  had  made  no  material  alteration,  (t) 


Sect.  IX. — Art.  2.  Alterations  in  the  Policy ^  as   affected 

by  the  Stamp  Acts, 

§  40.  The  cases  hitherto  considered  were  decided  upon 
the  principles  of  the  common  law,  and  from  them  it  appears 
that  any  material  alteration  of  the  policy,  introduced  into  it 
after  it  is  effected,  toithout  the  consent  of  the  underwritersj 
renders  it  wholly  void;    but  that  the  underwriter  by  sig^ 

(<)  Clapham  r.   Cologan,  3  Camp.         (t)  Sanderson  r.  Symonds,  1   Brodi 
382.  &  Bing.  426. 
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nifying  his  assent  to  such  alteration^  is  estopped  from  taking  Alterations  in 
the  objection^  and  the  policy^  as  to  him^  remains  in  full  force.  afiLtcd  by  the 

The  35  George  3.  c  63,  sect  13.,  in  effect  provides,  that  »tamp  acts. 
even  where  the  underwriter  Jias  so  consented  to  the  alteration  in  S5  G.  3.  c.  63. 

R.  13. 

the  policy,  the  altered  policy  shall  be  void,  without  a  fresh 
stamp,  unless  the  alteration  comply  ivith  all  the  requisites 
specified  in  the  clause.     The  clause  is  as  follows :  "  That 
nothing  in  this  act  contained  shall  extend  or  be  construed  to 
extend  to  prohibit  the  making  of  any  alteration  which  may 
lawfully  be  made  in  the  terms  and  conditions  of  any  policy  of 
insurance,  duly  stamped  as  aforesaid,  after  the  same  shall 
have  been  underwritten,  or  to  require  any  additional  stamp, 
by  reason  of  such  alteration,  so  that  such  alteration  be  made, 
(Ist,)  before  notice  of  the  determination  of  the  risk  originally  in^ 
svred;  (2d,)  and  the  premium  or  consideration  originally  paid 
or  contracted  for  shall  exceed  the  rate  of  lO*.  per  cent  on  the 
sum  insured;  (3d,)  and  so  that  the  thing  ijisured  shall  remain 
the  property  of  the  same  person  or  persons  ;  (4th,)  and  so  that 
such  alteration  shall  not  prolong  the  term  insured,  beyond 
the  period   allowed  by  the   act  (m)  ;  (5th,)  and  so  that  no 
additional  or  further  sum  shall  be  insured  by  reason  of  such 
alteration.''  (v) 

It  will  be  observed,  that  this  act  does  not  legalise  any  The  effect  of 
alteration  in   policies,   which   would    have   been   illegal  at  no^  to^remiiUc 
common  law:    where  the  underwriter  has  not  signified  his  «ny alteration* 

.  I         .  .  .  illegal  at  com- 

Quentf  the  alteration,  if  material,  still  avoids  the  policy  at  mon  la«r,  but 

common  law ;   but,  even  though  the  underwriter  have  as-  alteratioiwfatal, 

8cnted  to  it,  the  policy  if  not  re-stamped  will  be  void  under  ®^®"  ^^^T^\ 

the  statute,  unless  the  alteration  comply  with  all  the  re-  the  under- 

quisitcs  of  the  13th  section;  for  no  consent  of  parties  can  the  altered 

authorize  an  infringement  of  the  revenue  laws,  and  the  under-  ^^^^^  ^f  "",, 

o  ^  '  stamped,  or  tn« 

writer,  however  ungracious   the  defence  may   be,    is  not  alterations  full 
estopped,  by  his  consent  to  the  alteration,  from  insisting  upon  scope  of  thd 
it,  as  an  evasion  of  the  statute,  clause. 

Several  cases  have  been  decided  upon  this  scotion :  one  of  Coses  on  the 

construction  of 

(v)  TweWemonths  on  a  time  policy,     tcrden,  in  Brockelbank  v.  Sugrue,  1  B. 
(«)  This  section  ought  to  receive  a     &  Ad.  p.  88. 
libwal  construction.     l*cr  Lord  Ten- 
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Alterations  in  the  first  pomts  wa3  to  ascertain  the  meaning  of  the  clause^ 

afllitedby  the  which  required  the  alteration  to  be  made  "  before  notice  of 

stamp  acts,  ^j^  determination  of  tlie  risk  originally  insured : "  the  courts 

Meaning  of  the  havc  decided,  that  by  these  wortls  is  meant  that  determination 

words  »*  before         y    i        *  r       i  >  t    »  it        it  /•  •      y     ^    i 

notice  of  the  of  the  nsk  which  IS  caused  "  by  the  loss,  or  safe  arrival  of  the 
thefiekor^'^  iAtw^  insured,  or  by  the  final  end  and  conclusion  of  the 
^maifyiiuured:*  voyage.^ (w)  Hence,  where  by  the  original  terms  of  the 
thu^polnt!'*        policy  the  risk  insured  was  "  on  goods  to  be  8hip|)ed  on 

board  ship  or  ships  which  should  sail  between  the  1st  of 
October  1799  and  the  1st  of  June  1800,"  and  a  memo- 
randum extending  the  time  of  sailing  until  the  1st  of  August 
1800  was  written  on  the  policy,  after  the  original  time  for 
sailing  had  expired,  but  before  the  loss  happened,  Lord 
Ellenborough  held,  that  this  was  an  alteration  made  before 
notice  of  the  determination  of  the  risk,  and  therefore  did  not 
require  a  fresh  stamp,  (x) 

So,  where  a  ship  was  insured  "  from  Stockholm  to  Swinne- 

munde,^^  and  the  ship-owner,  finding  (from  advices  received  by 

the  captain  after  the  ship  had  sailed  on  her  voyage,  and  was 

lying  at  Wisburg  for  repairs)  that  it  was  doubtful  whether 

the  enemy  might  not  be  at   Swinnemunde,  applied  to   the 

underwriters  for  their  assent  to  alter  the  policy,  by  adding  the 

words  "Kosnigsberg  or  MemeV  after  the  word  *.*  Swinnemunde,^^ 

to  which  the  underwriters  agreed,  and  the  policy  was  altered 

accordingly :  it  was  contended  that  this  alteration  required  a 

fresh  stamp,  because  the  risk  in  this  case  was  determined, 

within  the  meaning  of  the  act,  when  it  was  decided  that  the 

ship  should  not  proceed  to  Swinnemunde,  the  tenninus  ad 

quern  of  the  original  voyage :  but  the  court  held,  that  no  fresh 

stamp  was  requisite,  for  the  alteration  was  made  while  there 

,  was  only  an  intention  to  determine  the  risk  ariginally  insured, 

and  before  its  actual  determination,  (y) 

Cases  upon  the       The  most  frequent  and  important  question,  however,  that 

the'aiteration     has  arisen  uudcr  the  act,  has  been  to  ascertain  whether  the 

was  merely  an    jjteration  in  the  policy  was  a  mere  alteration  in  the  terms 

alteration  in  '         "^ 

the  •♦  terms  and  and   Conditions  of  the  instrument,  or  whether  it  involved 

cotuHtioMt  **  of 
the  policy,  or 
in  the  kind,  C^)  Per  I^Td  Ellenborough,  in  Ken-         (y)  Ramstrom  v.   Bell,  5  Maule  & 

description,  and   sington  r.  Inglis,  8  East,  p.  290.  Sel.   267  ;    see  also    Brockelhank   v. 

(»)  Kensington  r.  Inglis,  8  I^t,  273.     Siigruc,  1  B.  &  Ad.  81. 
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an  alteration  in  the  kind,  description,  and  ownership  of  the  Alterations  in 

,  .         .  J  the  policy,  as 

BnbjeCt  insured.  affected  by  th« 

The    13th   section,   it   will   be  observed,   refers  only  to  »^">pact»- 
alterations  in  the  "  terms  and  conditions  "  of  the  policy ;  and  ownership  of 
the  clause  marked  (3)  requires  that  the  alteration  should  be  so  insured, 
made  '^  that  the  thing  insured  shall  remain  the  property  of  the 
same  person  or  persons." 

The  construction  put  by  the  courts  upon  the  lan^at^e  of  ^viien  the  tiling 

o      o  originally  in* 

the  section  has  been,  tha{  alterations  made  with  the  intention  surcd  is 
and  effect  of  changing  the  subject  matter  originally  insured  into  focTof  thT 
something:  specifically  different,  and  not  capable  of  beinff  in-  po^»cy  into 

^°    *  •'  '  *  °  something  «/je- 

rared  under  the  same  denomination,    were  not  within  the  cificaiiydif- 
section,  but  required  a  now  stamp,  although  complying  in  capable  of  being 
other  respects  with  the  terms  of  the  act.  l?'"'*'^''  ""''''■ 

^  the  same  dttno^ 

"  The  words,  the  thing  insured  shall  remain  the  property,  &c.,  mination^  the 

„  —       ,  T^,,      11,,  1  •        policy  so  altered 

appear  to  us,    says  JLord  Llienborough,  "  properly  to  require  must  be  re- 
and  apply  to  one  identical  and  continued  subject  matter  of  *^"^p*^* 
insurance,  and  not  to  be  applicable  to  a  case  where  the  thing 
first  insured  is  not  only  infact^  but  in  name  and  in  kind  (as  a 
tpedfic  subject  of  insurance)  essentially  different  from  the  thing 
firtt  insured.^  {z) 
Hence,  where  a  policy  was  effected  "  at  and  from  London  "  Ship  and 

.  1    /.  1  .  ottf/ffona 

to  the  South  Seas,  during  the  ship  s  stay  and  nsbing  there,  whaling  voyage 
and  at  and  from  thence  to  Great  Britain,"  "  on  ship  and  *  *^^^p  ^JJ|{" 
outfit;"    and  then,  with  the  consent  of  the  underwriters,  ^^o^ii/' policy 

must  be  re-> 

after  the  subscription  of  the  policy,  but  l)cfore  notice  of  loss,  stamped, 
was  altered  into  a  policy,  "  on  ship  and  GOODS ; "  Lord  Ellen- 
borough  held,  that  the  policy  after  this  alteration  required 
a  new  stamp,  because  the  outfit  originally  insured  was  a 
totally  different  kind  of  thing,  on  a  whaling  voyage,  from  J*>«  subject  of 
"goods  "  to  which  the  altered  policy  was  made  to  apply,  (a)    ever,  need  not, 

It  must,  indeed,  be  carefully  borne  in  mind,  that  the  above  toyage,  con- 
decision  is  confined  to  cases  where,  by  the  alteration,  the  tinue  the  «nm« 

.    ,  ,  spectjic  thtng, 

iind  or  description  of  the  original  subject  of  insurance  is  only  the  same 
wholly  changed :  it  is  not  at  all  intended  that  the  subject  of  of  thing, 
insurance  should,  throughout  the  voyage,  continue  the  same  Cases  iliustrat- 
^cific  thing,  but  only  the  same  denomination  of  thing. 

(t)  Per    Lord     Ellenborough,    in        (a)  Hill  v»  Fatten^  8  East,  379. 
HUl  V.  Patten,  8  East,  375. 


60  OP  THE  POLICY, 

Alterations  in         Thus,  to  take  the  common  case  of  bartering  voyages, 

tjlQ  noIlCV    &S 

aflected  by  the  i^  wliich  the  Original  goods  insured  are  exchanged  for  other 
stamp  acts.        goods  in  the  course  of  the  vo7jage^  yet^  as  all  continue  equally 

to  come  within  the  general  denomination  of"goodSy^  the  alter" 

ation  in  the  mere  individual  things  produces  no  effect  on  the 

policy.  (J) 

Insurance  Upon  the  same  principle,  where  an  insurance  was  effected 

to  MulTefore  a    *'  ^^  goodsy  which  should  first  sail  on  board  any  ship  or  ships, 

given  day,  an     sailing  between  the  \st  of  October  1799,  to  the  1st  of  June  1800, 

alteration  of  ^  ,   t  ^,  , 

the  day  of  to  the  amount  of  45,000/., '  Lord  Ellenborough  held,  that  an 
TCcIsMrily  an  alteration  made  with  consent  of  the  underwriters,  by  extending 
alteration  in       i]^q  ^j^^  ^f  sailing  from  the  1st  of  June  to  the  1st  of  Auffust, 

the  subject  ,         ^  .  ,  . 

matter  of  the  did  not  require  a  new  stamp,  for  it  was  a  mere  alteration  in 
aTto^equire  a  ^^^  tcHus  and  Conditions  of  the  policy,  and  not  in  the  subject 
fresh  suii.p.       matter  of  the  insurance ;  for,   7ion   constat,   that  the  goods 

shipped  on  board  before  the  altered   time   of  sailing  were 

different  goods  from  those  intended  to  be  shipped  on  board 

So,  cancelling     Originally,  (c)     So,  where  a  policy  of  insurance  on  ship,  con- 

sJIln  a  poUcy    taining  a  warranty  that  the  ship  should  sail  on  a  given  day, 

on  ship  requires  y,^  ^yj^j^  consent  of  the  underwriters,  altered  by  a  memoran- 

Do  fresh  stump.  ^     ^  ^ 

dum  (indorsed  after  the  subscription  of  the  policy,  but  before 

notice  of  loss),  whereby  the  underwriters  in  consideration  of  a 

farther  premium  agreed  to  cancel  the  warranty,  and  to  make 

a  return  of  premium  if  the  ship  sailed  with  convoy.  Lord 

Ellenborough  held  that  no  fresh  stamp  was  necessary :  "  For," 

said  his  Lordship,  "  this  alteration  was  made  before  notice  of 

the  determination  of  the  risk  originally  insured  " — "the  thing 

insured  remained  the  property  of  the  same  person" — "and 

no  additional  sum  was  insured  by  means  of  such  alteration.'\rf) 

Nor  changing         So,  where  the  specified  mark  on  the  goods,  as  well  as  the 

on  goods,  and     Warranty  to  sail  on  a  given  day,  were  both  altered  by  agree- 

altenng  flay  of    n^g^f    it  was  held,  that  this  was  an  alteration,  not  in  the 

sailing  under  a  '  '  ' 

warranty  to       subjcct  insured,  but  ouly  in  the  terms  and  conditions  of  the 

policy ;  and  that,  therefore,  it  was  within  the  scope  of  the 
13th  section,  and  did  not  make  any  fresh  stamp  requisite ; 

(6)  Per  Lord  Ellenborough,  8  East,         (d)  Redsdale  p.  Sheddcn,  4  Camp, 
p.  377.  107. 

(c)  Kensington  v,  Inglis,  8  East,  273. 
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and  tliis^   although  the   alteration   in   the   time  of   sailing  Alterations  in 
changed  the  risk  from  a  summer  to  a  winter  risk,  (e)  n^*ted"by  the 

A  change  in  the  termini  of  the  voyage,  by  the  substitution  ''^'"P  "ct^. 
of  another  port  as  the  port  of  destination,  is  an  alteration  Neither  does  a 
only  in  the  terms  and  conditions  of  the  voyage,  and  as  such  termmiofthe 
requires  no  fresh  stamp.     Thus,  where  the  voyage,  as  origi-  voyage, 
nally  insured,  was  "  from  Stockholm  to  Swinnemunde,"  and 
this  was  altered  by  consent,  by  adding  the  words  "  Koenigs- 
bergand  Memel"  after  the  word  "  Swinnemunde,"  this  was 
held  to  be  only  an  alteration  in  the  tenns  and  conditions  of 
the  policy,  within  the  13th   section.  (/)      So,   where  the 
destination  of  a  ship,  originally  insured  on  a  voyage  from 
Uc€rpool  to   Quebec  was  altered  after   the  subscription  of 
the  policy,  with  the  assent  of  the  underwriters,  by  substitut- 
ing "  SL  John%  Brunswick  "  for  Quebec,  as  the  port  of  the 
ship's  destination.  Lord  Tenterdcn,  and  the  rest  of  the  court, 
held,  that  this  was  not  such  an  alteration  as  required  a  fresh 
Btamp.  (^) 

We  have  already  seen,  that  an  express  warranty  may  be  Memorandum 
altered  without  a  fresh  stamp :  it  has  also  been  decided  that  waiving  im- 
a  memorandum,  by  which  the  underwriter  consents  to  waive  ^}}'^  warranty 

•^  ofseawortbi- 

tte  implied  warranty  that  the  ship  was  sea-worthy  at  the  nes»  requires 
time  of  sailing,  is  not  such  an  alteration  of  the  policy  as  to 
^uire  a  fresh  stamp.  (A) 

There  is  a  wide  difference,  as  far  as  regards  the  necessity  The  mere  cor- 
of  a  fresh  stamp,  between  cases  in  which  the  alteration  is  misuke  re- 
merely  the  correction  of  a  mistake,  and  those  in  which  it  is,  ^^^  "**  ^""^ 
m  fact,  intended  to  make  a  new  instrument :   the  one  is  an  cases  on  this 
Jdteration  of  the  contract  for  the  mere  purpose  of  making  it  ^"^^ 
express  in  terms,  what  both  parties  intended  it  should  ex- 
press at  the  time  of  making  it ;  the  other  is  an  alteration  for 
the  purpose  of  giving  it  a  different  meaning  and  extent  to 
that  which  both  parties  intended  it  to  bear  at  the  moment 

(0  Hubbard  t*.  Jackson,  4  Taunt.         (g)  Brockclbank  v,   Sugnie,    1    B. 

169.  &  Ad.  81. 

(/)  Ramstrom  v.  Bell,  5  Maule  8c        (h)  Weir  v.  Aberdein,  2  B.  &  Aid. 

Se'.  267.  320. 
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Alterations  In 
the  policy,  as 
affected  by  the 
stamp  acts. 


Effbct  of  not 
restamping 
policy  when 
requisite,  is  to 
invalidate  both 
the  altered  and, 
the  original 
instrument. 

Cases  on  this 
point. 


of  its  execution ;  alterations  of  the  first  class  require  no  fresh 
stamp^  those  of  the  second  do.  (i) 

Hence^  where  the  policy  was  on  goods,  by  **  ship  or  ships  " 
to  be  thereafter  declared^  and  the  broker^  by  mistake,  made 
declaration  of  a  wrong  ship,  it  was  held,  that  a  memorandum 
rectifying  this  mere  mistake  required  no  fresh  stamp,  (j) 

So  in  a  case  loJiere  the  assured  having  no  interest  in  tlie  shipf 
but  only  in  the  cargo^  the  words  ^^ on  ship^^  which  had  been 
inserted  by  pure  mistake,  were  struck  out,  and  the  words 
**  on  goods  as  interest  may  appear^  substituted  in  their  room, 
it  was  held,  that  the  memorandum  empowering  tliis  alteration 
required  no  new  stamp.  (A)  This  case  is  distinguished 
from  that  of  Hill  v.  Patten^  on  the  ground,  that  there  the 
a^ured  was  owner  of  the  ship,  and  as  such,  interested  in 
the  outfit :  and  also,  that  there  the  intention  really  was  to 
alter  the  nature  of  the  subject  matter,  from  what  the  parties 
had  originally  meant  and  understood  it  to  be ;  whereas  here^ 
the  intention  only  was  to  correct  an  error,  and  the  alteration 
had  only  the  effect  of  putting  the  policy  into  the  state  in 
which  it  was  originally  intended  to  have  been  framed. 

Great  care  ought  to  be  taken  to  affix  a  stamp,  wherever 
necessary,  to  any  alteration  introduced  into  a  policy  after  it 
is  once  underwritten,  for  not  only  the  altered  policy  cannot 
be  read  in  evidence  for  want  of  the  stamp,  but  also  the 
original  policy  is  void ;  and  this  upon  two  principles ;  1st, 
because  it  is  against  the  policy  of  the  revenue  laws  to 
allow  a  party  in  such  case  to  resort  to  his  first  agreement ; 
2d,  because  as  the  policy,  as  altered  by  the  memorandum,  is 
inconsistent  with  the  original  instrument,  both  cannot  stand 
together,  but  the  altered  policy  must  supersede  the  other.  (/) 

Where,  therefore,  after  the  court,  in  Hill  v.  Patten^  had 
decided  that  the  alteration  of  ^^ outfits^  into  ^^ goods ^"^  was  one 
which  could  not  be  made  without  a  fresh  stamp,  and  therefore 


(0  Cole  V,  Parkin,  12  East,  471. 

(j)  llobinson  t\  Touray,  3  Camp. 
158.     1  Maule&  Sel.  217. 

{K)  Sawtell  p.  Loudon,  5  Taunt, 
399.     1  Marshall,  99. 


(0  Per    Bayley,    J.,   in   Reedc  ». 
Deer,  7  B.  &  C.  p.  264. 
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that  the  plaintiff  could  not  recover  on  the  policy  as  altered ;  Alterations  in 

and  the  pkdntiff  thereupon  brought  an  action  upon  the  policy  af^^"by  the 

m  its  original  form,  the  court  held  he  could  not  recover  on  '^ampacts. 

that  either,  (m)     Lord  Ellcnborough  said,  "  TTiat  the  altered 

policy,  though  ineffectual  as  an  instrument  to  sue  on^  was  effeo 

tual  to  do  away  vnth  the  former  agreement,  which  was  thereby 

abandoned'^  (n) ;  and  Mr.  J.  Le  Blanc  asks  "  how  the  court 

can  enforce  an  agreement,  after  the  parties  themselves,  upon 

the  yeiy  face  of  the  same  instrument,  have  declared  that  it  is 

not  their  agreement,  and  have  actually  written  another  and 

a  different  agreement  in  the  place  of  it"  (o)     It  makes  no 

difference  whether  the  altered  agreement  is  written  on  the 

back  or  the  face  of  the  original  policy,  (p) 

(«)  French  v.  Patton,  9  East,  351.  (o)  Ibid.  357. 

(i)  Ibid.  355.  (p)  Reed  v.  Deere,  7  B.  &  C  261. 
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CHAP.  III. 


OP   THE  CONSTRUCTION  OP   THE  POLICY. 


The  prin- 
ciples of  con- 
struction appli- 
cable to  policies, 
arc  the  same 
as  those  appli- 
cable to  other 
mercantile  con- 
tracts. 


Though  the 
extreme  am- 
biguity of  the 
language  in 
which  policies 
are  expressed, 
leads  to  the 
necessity  of  a 
more  frequent 
reference  to 
extrinsic  evi* 
dence  in  their 
case  than  in 
that  of  other 
instruments. 


§  41.  The  principles  which  govern  the  construction  of 
policies  do  not  vary  from  those  which  are  applicable  to  all 
other  mercantile  instruments. 

Where  the  terms  of  the  policy  are  dubious^  or  employed 
with  reference  to  the  usages  of  trade,  the  meaning  of  the 
contract  may,  nay,  must  be  explained  by  parol  evidence  of 
those  usages,  which  in  such  case  form  the  only  available  key 
to  the  real  intention  of  the  parties. 

Where,  however,  the  terms  employed  are  clear  and  precise 
in  themselves,  no  evidence  of  any  usage  or  custom  can  be 
admitted  to,  explain,  to  alter,  or  impair  them. 

A  notion  appears  at  one  time  to  have  prevailed  that  policies 
of  insurance  formed  an  exception  to  the  rules  of  construction 
generally  applicable  to  all  mercantile  contracts,  and  were  to 
be  construed  solely  with  the  view  of  carrying  out  the  inten- 
tion of  the  parties,  irrespective  of  the  terms  in  which  they 
had  expressed  their  intentions  on  the  face  of  their  contract  {a) 

This  notion  most  probably  arose  from  the  extreme  ambi- 
guity of  the  terms  employed  in  the  common  forms  of  policy, 
which  required  a  constant  reference  to  usage  in  order  to 
explain  them :  where  so  many  clauses  were  doubtful,  it  seems 
to  have  been  considered  that  none  could  be  clear ;  and  a  rule 
of  construction  only  applicable  to  those  portions  of  the  policy 
which  would  be  unintelligible,  without  reference  to  usage, 
was  extended  to  those,  the  meaning  of  which  was  too  clear  to 
admit  of  a  doubt.     It  was  al^  hardly  sufficiently  borne  in 


(a)  Thus   in   Newman   v.    Cazalet,  in  Long  v.  Allen,  he  even  goes  so  far 

Park,  p.  900.  8th  ed.     Mr.  J.  BuUer  as  to  say,  that  usage  not  only  explains 

says,  **  in  policies  of  insurance  in  /xir-  but  control*  the  policy.     Park,  p.  797. 

ticular,  a  great  latitude  of  construction  8th  cd. 
as  to  u<tagc  has  been  admitted;**  and 
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mind,  that  the  rules  of  construction  which  might  be  fairly  ofthecon- 
appKed  to  the  conunon  printed  clauses  of  the  policy,  which  «*JjV^'io»  o^  the 

were  not  the  immediate  terms  selected  by  the  parties  them-  

selves  for  the  expression  of  their  meaning,  were  less  appro- 
priate for  the  interpretation  of  those  written  clauses  and 
stipulations,  in  which  the  parties  may  reasonably  be  considered 
to  have  employed  the  language  best  adapted  for  the  expla- 
nation of  the  objects  they  had  in  view. 

The  notion  thus  alluded  to,  is  now  discarded  as  erroneous ;  The  true  prin- 
and  the  true  rule  of  construction  is,  that  if  the  clauses  of  the  structionw" 
policy  are  in  themselves  clear  and  unambiguous,  the  courts  *PP^*®<^to 
cannot  admit  parol  evidence  to  contradict,  to  vary,  or  explain 
them.   If,  on  the  contrary,  they  are  obscure  and  ambiguous, 
the  courts  may  resort  to  any  means  of  explaining  them  which 
inay  be  supplied  either  by  the  rules  of  the  common  law,  the 
general  usages  of  trade,  or  the  particular  circumstances  of  the 
ca8e.(^) 

"  The  same  rule  of  construction,"  said  Lord  Ellenborough,  Rule  m  l*id 

down  by  Iiord 

"  which  applies  to  other  instruments,  applies  equally  to  this,   Ellenborough, 
viz.  that  it  is  to  be  construed  according  to  the  sense  and  ^  French!°" 
meaning,  as  collected  in  the  first  place  from  the  terms  used  in 
it,  which  terms  are  to  be  understood  in  their  plain,  ordinary, 
and  popular  sense,  unless  Aey  have  generaUy,  in  respect  to 
tbe  subject  matter,  as  by  the  known  usage  of  trade  or  the 
like,  acquired  a  peculiar  sense,  distinct  from  the  popular  sense 
o/the  same  words,  or  unless  the  context  evidently  points  out 
that  they  must  in  the  particular  instance,  and  in  order  to 
efiectuate  the  immediate  intention  of  the  parties,  be  under- 
stood in  some  other  special  and  peculiar  sense.''  (c) 


§  42.  In  the  development  of  these  principles  the  following  Rules  of 

constructi( 
derived  fir( 
this  principle. 


rules  of  construction  have  been  acted  upon  by  our  courts :  —  deri*?ed  from 


(6)  Emcrigon,  chap.  L  sect  v.  vol.  i.  Lord  Denman  in  Tnieman  v.  Loder, 

p.   17.   ed.   1827.'    See  also  chap,   il  11  Ad.  &  £11.  589,  and  of  Mr.  J.  Story 

sect.  TiiL  voL  L  p.  55*  56 ;    and  see  in  the  Schooner  Reeside,  2  Sumn.  567. 
eapeeially   the  admirable   remarks  of        (c)  In  Robertson  v.  French,  4  East, 

ChaneeUor  Kent  on  this  subject.   Coro>  135.     See  also  Trueman  «.  Loder,  1 1 

Tol  iiL  p.  258,  259,  note  6.  Ad.  &  £11.  600. 
1944.     See  also  the  judgment  of 
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Of  the  con- 
struction of  the 
policy. 

L  Every  well- 
settled  or  g&> 
neraJly  known 
usage  of  trade 
is  primd  facie 
considered  to 
form  part  of 
the  policy. 


Usage  of  the 
China  trade, 
Felly  V.  Royal 
Exch.  Ass. 
Comp.  1  Burr. 
S41. 

Rigging,  &c. 
burnt  in  a 
bank-sauI,  on 
the  Canton 
river. 


Usage  of  the 
East  India 
trade,  Salvador 
9.  Hopkins, 
S  Burr.  1707. 


Rule  I.  Every  usage  of  a  particular  trade  which  is  so  vxll 
settled^  or  so  generally  known,  that  all  persons  engaged  in  that 
trade  may  fairly  be  considered  as  contracting  with  reference  to 
ity  is  considered  to  form  part  of  every  policy,  designed  to  pro- 
tect risks  in  such  trade,  unless  the  express  terms  of  the  policy 
decisively  repel  the  inference :  nor  need  any  evidence  be  given 
in  such  cases^  that  the  usage  has  been  communicated  to  the 
underwriter ;  for,  as  Lord  Mansfield  says,  "  every  underwriter 
is  presumed  to  be  acquainted  with  the  usage  of  the  particular 
trade  he  insures ;  and  if  he  does  not  know  it,  he  ought  to 
inform  himself."  (rf)  The  description  of  the  voyage  in  the 
policy,  *^  is  an  express  reference  to  the  usual  manner  -of 
making  it,  as  much  as  if  every  circumstance  were  men- 
tioned "  on  the  face  of  the  instrument  (e)  Thus,  where  it 
had  been  the  universal  custom  for  many  years  in  the  China 
trade,  for  all  European  ships,  while  at  Canton,  to  store  aU 
their  rigging  and  furniture  in  storehouses,  built  for  that  pur- 
pose on  sand  banks  in  the  Canton  river,  and  called  Bank- 
Sauls,  it  was  held  that  every  underwriter  insuring  a  risk  in 
the  Canton  trade,  must  be  considered  to  have  done  so  with 
reference  to  this  usage ;  that  the  storing  of  the  rigging  in  the 
bank-saul  must  be  deemed  to  have  been  quite  as  much  part 
of  the  course  of  the  voyage  insured,  as  though  it  had  b6en 
expressed  so  to  be  in  the  policy ;  and  that  the  underwriter 
was,  therefore,  as  much  liable  for  a  loss  by  fire  happening  to 
the  riggmg  so  stored,  as  for  any  simUar  loss  occurring  in  any 
other  part  of  the  voyage.  (/) 

It  was  the  uniform  and  well  known  practice  of  the  East 
India  Company,  to  reserve  in  their  charter-parties  the  liberty 
of  employing  the  vessel  in  what  is  called  the  country  trade, 
that  is,  on  intermediate  voyages  from  one  port  to  another 
in  India.     All  parties  engaged  in  this  trade  were  taken  to  be 


(d)  Lord  Mansfield,  in  Noble  o. 
Kennoway,  2  Dougl.  513,  per  Lord 
EUenborough  in  Da  Costa  v.  Ed- 
munds, 4  Campb.  143. 

(<)  Per  Lord   Mansfield,  in  Pelly 


9.  Royal  Exch.  Ass.  Comp.,   1    Burr. 
341. 

(/)  Pelly  9.  Royal  Exch.  Ass. 
Comp.,  1  Burr.  341.  Brough  v, 
Whitmore,  4  T.  Rep.  906. 
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fiilly  cognisant  of  this  usage :  accordingly,  under  policies  on  Of  the  con- 
ships  employed  by  the  Company,  though  nothing  was  said  of  policy, 
an  intermediate  Toyage  in   the   policy,   yet,    because  the  couni^^or 
voyage  insured  was  known  by  the  underwriter  to  be  an  East  intermediate 
India  voyage,  the  courts  held  that  he  must  be  presumed  to  tected  by  East 

T    A'  1*    * 

have  contracted  with  reference  to  all  the  known  usages  of  thou^  mJt"'**^ 
the  East  Indian  trade ;  and,  therefore,  that  the  construction  of  »P«cified. 
the  policy  should  be  the  same  as  if  liberty  had  been  ex- 
pressly reserved  on  the  face  of  it,  to  make  such  intermediate 
voyage,  (y) 
In  the  Newfoundland  trade,  where  the  main  object  of  the  ^sage  of  the 

Newfoundland 

voyage  is  to  take  fish,  it  is  a  well  known  and  universal  usage  trade.  Noble «. 
that  the  cargoes  insured  on  such  voyages,  being  chiefly  salt  Dougi.'Tio. 
and  provisions,  are  taken  out  as  they  are  wanted,  and  not 
landed,  like  other  cargoes,  on  arrival ;  on  such  voyages,  there- 
fore, it  has  been  held  that  the  underwriter,  who  must  be 
taken  to  have  insured  with  full  cognisance  of  this  usage, 
caiftLot  exempt  himself  from  liability  for  a  loss  upon  the  goods, 
which  has  not  taken  place  until  long  after  the  time  when,  but 
for  such  custom  of  the  trade,  his  liability  under  the  mere 
terms  of  the  policy  would  have  been  at  an  end.  (h) 

It  is  also  a  well  understood  and  familiar  usage  of  the  Another  usage 

.    .      o  .    of  the  New- 

Newfoundland  trade,  that  the  ships  engaged  m  it,  after  theur  foundiand 

arrival  at  Newfoundland,  make  intermediate  voyages  from  p"i>^war,"^ 

one  American  port  to  another,  before  beginning  to  load  a  i  c^mp-  ^-  '• 

cargo  on  the  homeward  voyage.     It  has  been  frequently  held  nlngs,  ibid, 

that  underwriters,  who  had  insured  homeward  cars^oes  on  Intermediate 

'  °  voyages. 

ships  engaged  in  this  trade,  were  bound  to  know  this  usage ; 
and  not  entitled  to  contend  that  such  intermediate  voyages 
vitiated  the  policy,  by  varying  the  risks  they  had  intended  to 
insure,  (t ) 
The  risk  on  ship  and  goods,   generally   speaking,   only  Usage  governs 

,  ,  1.1  ^^  the  commence- 

commences  at  the  very  port  or  place  named  m  the  policy,  as  ment  and 

termination  of 
the  risk. 

(g)  Salvador  «.   Hopkins,  3  Burr.  (A)  Noble  v.  Kennoway,  1  Dougl. 

1707.     Gregory  «.  Christie,  3  DougL  510. 

419.       Farquharson  v.  Hunter,  Park.  (0  Vallancev.  Dewar,  1  Carop.  503. 

105.  8th  cd.  Ougier  v,  Jennings,  ibid,  in  notis, 

r  3 
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Of  the  con-       that  whence  the  ship  is  to  sail^  or  where  the  goods  are  to  be 
policy"*'*  °     *  loaded :  but  if  a  general  and  well  known  usage  can  be  shown, 

that  the  ship  under  certain  circumstances  is  to  sail,  or  the 

good^  are  to  be  loaded,  not  at  that  very  port  or  place,  but  at 

some  port  near  it,  the  underwriter  will  be  bound  by  such 

usage,  and  not  allowed  to  dbpute  his  liability  on  the  ground 

that  the  risk,  under  the  precise  terms  of  the  policy,  never 

commenced  on  the  subject  insured. 

Usage  as  to  Thus,  where  it  was  shown  to  be  a  well  known  usage  in  the 

of  risk  in  the      Oporto  trade,  for  ships  to  complete  their  loading  for  the 

K^^'sto*"^'     homeward  voyage  outside  the  bar,  whenever,  from  the  low 

Knibbt,  gtatc  of  watcr  in  the  river  Tagus,  they  cannot  conveniently 

do  so  within  side  the  bar.  Lord  EUenborough  held,  that 

an  underwriter  who  had  insured  a  ship  "  at  and  from  Oporto 

to  London,"  could  not  object  that  he  was  discharged  from 

his  liability,  because  the  ship,  without  his  knowledge,  had 

Usage  in  the      finished  her  loading  outside  the  bar.  (J)     So,  where  it  was 

Moxonv.     '    proved  to  be  customary  in  the  Florida  trade  for  ships  to 

^n^"**  10Q      ^1^®  i^  their  homeward  cargoes  at  Tigre  Island  in  St.  Mary's 

river,  and  then  drop  down  to  Amelia  Island^  a  little  lower 

down  the  river,  for  the  purpose  of  paying  dues  and  clearing  i 

it  was  held,  that  an  underwriter,  who  had  insured  goods  "  at 

and  from  the  ship's  loading  port  or  ports  in  Amelia  Island  to 

London,"  was  not  entitled  to  object  that  the  policy  never 

attached,  because  the  goods  had  been  loaded,  not  at  Amelia 

Islandy  but   at    Tigre  Island,  as  the  custom  of  the  trade 

required  they  should  be.  (A) 

Usage  as  to  the       It  was  formerly  the  well  known  custom  at  Archangel, 

therisk on  ^     immediately  on  a  ship's  arrival,  to  seal  down  her  hatches, 

goods  in  the      gend  a  Custom-house  officer  on  board  till  she  was  unloaded, 

port  of  Arch- 
angel, and  carry  the  goods  to  the  government  warehouses,  where 

Brown   p. 
Carstairs, 

3  Camp.  160.  q^  Kingston  v,  Knibbs,   1   Camp.         (k)  Moion  v.  Atkyns,  3  Camp.  199. 

507,  in  notist  a  very  strong  case,  as  it     In  this  case  it  should  be  remarked  that, 
appeared,  that  in  such  policies  liberty     as  there  were  no  ports  at  all  in  Amdia 
is  often  expressly  given    to    load    on     /i2aiu2,  the  policy  could  not  be  construed 
either  side  the  bar ;  so  that  the  under-     literally, 
writer  might  not  unfairly  have  con- 
tended that  he  was  misled  by  the  omis- 
sion of  this  stipulation. 


OF   THE   C0N8TBUCTI0N  Of  THE   POLICY.  69 

they  remained  till  the  duty  was  paid;  a  merchant^  who  had  or  the  con. 
insured  hia  goods  from  London  to  Archangel,  "until  they  J^'^cy!''"  ^'^^^^ 

should  be  there  discharged  and  safely  landed,"  was  held  to  

have  no  right  of  action  against  the  underwriter  for  any  loss 
that  had  occurred  on  the  goods,  after  the  ship's  hatches  had 
been  sealed  down  and  the  revenue  officer  put  on  board  of  her 
in  the  manner  described,  for,  as  Lord  EUenborough  said,  the 
goods  were  then  landed,  according  to  the  usual  course  of 
trade,  at  the  port  of  Archangel,  which  was  all  the  under- 
writer undertook  for.  (/)     So,  on  proof  of  an  ancient  and  Usage  in  the 
well  known  custom  prevailing  in  the  port  of  Leghorn,  that  horn, 
certain  goods  shipped  for  that  port  should   be  invariably 
landed  at  the  Lazaretto,  it  was  held  in  the  United  States 
tliat  a  merchant  who  had  insured  goods  of  this  description, 
"  tiU  they  were  safely  landed  at  LeghorUy^  could  not  protect 
them  by  such  policy,  after  they  were  once  landed  at  the 
Lazaretto,  such  being  by  the  custom  of  the  trade  equivalent 
to  a  landing  at  Leghorn,  (m) 

Such  are  some  of  the  illustrations  that  have  occurred  If  the  usage  of 
in  practice  of  the  rule  now  under  consideration :  I  will  add  ^^l^^  on  ^whlch 
one  more,  in  order  to  show  that,  where  the  usage  of  the  par-  **'®.  "n<|«'- 

,        ,  writer  insures, 

ticular  trade  with  reference  to  which  the  underwriter  insures,  varies  from 
is  opposed  to  that  general  usage  of  trade  with  reference  to  fime  usage "' 
which  all  policies  are  primd  facie  supposed  to  be  made,  the  \^^y^ ^^^-^ 
former  is  to  be  taken  as  the  true  key  to  the  construction  of  the  constmc- 

.1        ,,        ,  «  -      ,  tionbfthe 

we  policy  m  preference  to  the  latter.  policy. 

On  an  insurance  on  goods,  the  underwriter  is  in  general  Goods  carried 

entitled  to  expect  that  they  will  be  carried  in  that  part  of  the  cording 'to  the 

ship  usually  appropriated  to  their  stowage,  and  not  on  deck,  ^«^eofthe 

which  is  regarded  as  an  unusual  and  dangerous  place  for  that  teoted  by  com- 

purpose.     Every  policy,  then,  in  the  absence  of  any  express  policy  -.  if 

stipulation  to  the  contrary,  is  generally  read  as  though  it  ^®JJj|*®'^*^ 
contuned  on  the  face  of  it,  an  exemption  in  terms  against  all 
liability  on  goods  so  carried,  (n)     Such  is  the  general  rule ; 

(0  Brown  V.  Car8tair8,3  Camp.  160.         (n)    See    the  .  judgment    of  Lord 
(m)  f  Grade  v.  Maryland  Ins.  Comp.     Lyndhufst  in  Blackett  v.  Royal  Excb. 
8  Cnoch's  Supreme  Court  Repi  75.         Comp.,  2  Cr.  &  Jer.  p.  249, 250. 

p  S 
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Of  the  con-       but  whenever  it  can  be  shown  that,  by  a  well  settled  and 
policy.  generally  known  usage  of  the  trade  on  which  the  under- 

writer insures,  the  specific  description  of  gciods  on  which  the 
policy  is  effected  are  customarily  carried  on  deck,  the  more 
general  usage  gives  way  to  the  more  particular  one,  and  the 
.  underwriter  is  liable  for  any  loss  upon  the  goods  so  car- 
ried, without  any  necessity  of  proving  notice,  on  the  broad 
principle  that  he  must  have  contracted  with  fidl  knowledge 
that  they  would  be  so  carried  by  the  usage  of  the  particular 
trade,  (o) 

In  the  same  way  it  is  a  general  usage  of  trade,  incorporated, 

as  we  have  seen,  into  all  policies,  that  the  ship  shall  pursue  a 

direct  course  between  the  two  termini  of  the  voyage,  without 

stopping  at  any  intermediate  places :  if,  however,  it  can  be 

shown  to  be  the  clear  and  well  settled  course  of  any  given 

trade,  that  voyages  should  be  made  between  one  place  and 

another,  stopping  at  certain  interjacent  ports,  this  usage  of 

the  particular  trade,  if  clearly  made  out,  will  countervail  the 

-   general  usage,  and  the  stopping  at  such  ports  be  deemed  no 

deviation,  {p) 

If  the  usage  be       If  the  usage  proved  be  shown  to  have  been  general  and  well 

with,  and  of  the  ^^^^^'^9  *'  makes  no  difference  ihat  the  trade  in  which  it  prevails 

Bamt  duration    {g  Hgelf  of  recent  origin. 

as  the  trade,  it  "^    *',  ^ 

will  be  binding,  A  particular  coursc  of  trade  between  any  two  given  places 
lStJS?be  may  only  have  been  carried  on  for  a  very  short  time ;  but  if 
"^^n*-  it  can  be  shown  that  ever  since  it  has  been  opened  it  has 

been  conducted  in  a  certain  course,  and  upon  certain  terms, 
that  course  and  these  terms  form  the  usage  of  that  trade, 
and,  as  such,  are  binding  on  all  those  concerned  in  carrying 
it  on. 

Thus,  when  the  trade  to  Labrador,  which  was  first  opened 
to  English  shipping  after  the  peace  of  Paris,  had  been  carried 
on  only  three  years;  Lord  Mansfield  held,  that  a  custom, 
which  had  been  invariably  observed  ever  since  its  opening, 

(0)  Da  Costa  v.  Edmunds,  4  Camp.  (p)  Marshall,  p.  186.  Phillips  on 
142.  Gould  0.  Oliver,  4  Bing.  N.  C  Ins.,  vol.  i.  p.  54.  And  see  post, 
Milward  v,  Hibbert,  3  Q.  B.  120.  pp.  354,  355. 
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was  88  binding  on  those  who  insured  on  Labrador  risks^  as  oftbecon- 
thongh  the  trade  itself  had  been  of  much  longer  continuance,  (q)  !|^^®^°"  ®^  ^^ 

In  this  case.  Lord  Mansfield  considered  that  evidence  of  an  

usage  which  had  prevailed  in  one  trade,  was  rightly  admitted  to 
prime  that  the  same  usage  was  binding  on  those  engaged  in 
another  trade  of  the  same  kind,  carried  on  in  the  same  way.  (r) 

But  the  usage,  in  order  to  be  binding,  must  be  proved  to  have  But  in  order  to 
been  uniformly  adopted  and  generally  knoum,  by  all  those  engaged  mus^  ^  im>Ted 
lit  the  particular  trade  on  which  the  insurance  is  effected  **  To  ^^  .*J.*^®  j***** 
make  an  usage  obligatory  on  the  parties,"  says  Mr.  Justice  adopted,  and 
Story,  **  it  should  be  so  well  settled,  that  all  persons  engaged  f^own.  ^ 
in  the  trade  must  be  considered  as  contracting  with  reference 
to  it."  (s)    Hence,  where,  in  case  of  an  insurance  effected 
fix>m  Liverpool  to  Jamaica,  the  ship  put  into  the  Isle  of  Man ; 
and  it  appeared  that  ships  bound  on  this  voyage  sometimes 
put  in  there,  but  not  usually  ;  it  was  held,  that  this  proof  did 
not  amount  to  such  a  well-known  and  settled  usage  of  the 
trade  between  Liverpool  and  the  West  Indies,  as  to  prevent 
this  from  being  a  deviation,  (f)] 

§  43.  SuLE  II.  The  usage,  moreover,  in  order  to  be  binding,  n.  The  usage 
must  be  either  a  general  usage  of  the  whole  mercantile  world,  pi^J*^  of  ^  ^ 
or  a  particular  usage  of  universal  notoriety  in  the  trade  upon  particular  class 

of  persons,  can* 

which,  and  of  the  place  at  which,  the  insurance  is  effected :  not  be  binding 
the  usage  of  a  particular  place,  or  of  a  particular  class  of  jen^  o'/^n 
persoTU,  cannot  be  binding  on  non-residents,  or  on  other  persons,  ^^^^^  persons, 
unless  they  are  shown  to  have  been  cognisant  of  it,  {u)  shown  to  hare 

The  principle  upon  which  evidence  of  usage  is  received  at  of^*^*^"*° 
all  to  explmn  a  policy  is,  that  the  parties  to  it  are  supposed 
to  have  contracted  with  reference  to  such  usage :  with  regard 
to  usages  which  are  either  common  to  all  trades,  or  perfectly 
well  known  and  settled  iii  the  particular  course  of  trade  to 


(9)  Noble  V.  Kensowaj,  1  Dougl.  (t)  Marshall  on  Ins.,  p.  186.    Salis- 

510.  bury  v,  Toirason,  1  Burr.  341.  f  Martiii 

(r)  Ibid.  V,  Delaware  Ins.  Comp.,  Condj's  Mar- 

(«)  In  the  ease  of  fTrott  v.  Wood,  shall,  p.  186.  n. 

I  GaUison't  Rep.  444,  eited  bj  Mr.  (m)  Per  Lord  Tenterden,  in  Bartlttt 

Phillipt,  ToL  L  p.  54.  v.  Pentland,  10  B.  &  C.  76a 
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Of  the  con-        which  the  insurance  relates,  it  is  obviously  a  fair  presumption 
policy.  ^^^^  ^^^  parties  to  the  policy  as  mercantile  men  are  con- 

versant  with  such  usages,  and  have  contracted  with  reference 
to  them ;  such  usages,  in.  fact,  form  part  of  the  law  merchant ; 
and  to  incorporate  them  with  the  policy  is  merely  to  admit  the 
addition  of  known  terms  not  inconsistent  with  the  tenor  of 
the  instrument,  and  well  understood  by  the  contracting  par- 
ties;   but  with  regard  to  usages  which  only  prevail  in  a 
given  place,  or  amongst  a  particular  description  of  persons, 
the  presumption  is  the  other  way ;  and  in  such  cases^  accord- 
ingly, it  must  be  satisfactorily  shown,  that  the  party  sought 
to  be  affected  by  the  usage  either  had  or  might  have  had 
cognisance  of  it. 
The  usage  of         This  principle  has   been  well  illustrated  in  our  law  of 
binding  on*°  ^  Marine  Insurance,  by  several  cases  which  have  been  decided 
parties  who  are  ^  ^q  ^j^^  admissibility  and  effect  of  evidence  of  the  usage  at 

either  proyed,  "^  ,/  ^ 

or  may  fairly       Lloyd^S, 

to  be  cognisant       -^^  ^^  great  majority  of  insurance  business  in  England  is 

still  carried  on  by  the  private  underwriters  who  meet  at 
Lloyd's,  it  might  have  been  considered  no  very  violent  pre- 
sumption, that  all  parties  resident  in  this  country  employing 
brokers  to  effect  policies  for  them  in  the  common  course  of 
business,  should  be  considered  to  have  done  so  with  reference 
to  the  usages  established  at  Lloyd's ;  especially  where  such 
policies  have  been  actually  effected  for  them  at  that  house. 
Such,  however,  has  not  been  the  result  of  the  decisions ;  but 
it  has  been  held,  especially  by  Lord  Tenterden,  that  although 
clear  proof  may  be  given  of  a  particular  usage  being  esta- 
blished at  Lloyd's,  and  even  though  the  fact  may  be,  that  the 
policy  was  effected  by  a  broker  at  Lloyd's,  in  the  common 
course  of  business,  for  a  party  resident  in  this  country ;  yet, 
that  such  party  cannot  be  affected  by  the  usage,  unless  it  can 
be  further  shown,  either  that  he  was  actually  cognisant  of  it, 
or  from  his  general  modes  of  dealing,  habits  of  life,  or  place 
of  business,  cannot  be  supposed  to  have  been  igrnorant  of  it.(v) 

(»)  Gabay  v,  Lloyd,  3  B.  &  Or.  793.     Stewart  v.  Aberdein,  4  Mees.  &  Wels. 
Bartlett  ».  Pentland,  10  B.  &  Cr.  760.     211. 
Scott   V.   Irving,    1    B.    &    Ad.    605. 
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A  Liverpool  house^   through  the  agency  of  a  London  ^  ^f  «>»- 

o  o       If  itniction  of  the 

broker,  effected  a  policy,  at  Llai/d%  on  horses  "  warranted  free  policy. 

of  jettison  and  mortality,"  from  Liverpool  to  Jamaica.     In  cases  iUustnT 

the  course  of  the  voyage  a  violent  storm  came  on,  during  tiTeofthU 

which  the  horses  broke  down  the  partitions  that  separated  usage  of 

them,  and  three  of  them  were  kicked  to  death ;  the  under-  ^>oyd*s  as  to 

'  ^  .  paying  losses 

writers  refused  to  make  good  this  loss,  on  the  ground,  that,  under  warranty 

on  policies  containing  this  warranty,  it  was  contrary  to  the  mortality  and 

usage  of  Lloyd's  to  pay  any  loss  for  mortality  on  live  stock,  l^*jj*^"  **"^^ 

occurring  in  the  course  of  the  voyage,  except  where  the  cognisant  of  it. 

ship  was  lost  before  arrival     The  facts  of  the  case  were 

stated  in  the  form  of  a  special  verdict,  which  set  out  the 

custom  at  Lloyd's,  as  proved  at  the  trial,  but  did  not  contain 

any  finding  that  the  plaintiff  was  cognisant  of  such  usage. 

The  court,  imder  these  circumstances,  held  that  the  plaintiff 

was  not  bound  by  the  usage :  it  was  not  found  to  be  a 

general  usage  of  the  whole  trade  in  the  city  of  London ;  and 

therefore,  in  order  to  render  it  binding  on  the  plaintiff,  it 

ought  to  have  been  distinctly  found  that  he  was  cognisant  of 

it  (to)   Had  the  evidence  at  the  trial  shown  that  the  plaintiff 

^Dos  in  the  habit  of  effecting  polities  at  Lloyd%  that,  the  court 

said,  would  have  warranted  the  special  verdict  in  finding  that 

he  had  knowledge  of  the  usage  in  question. 

By  the  general  usage  of  the  law  mercantile,  the  insurance  Usage  of 
hroker  is  considered  as  debtor  to  the  underwriter  for  the  pre-  aettHng  Imsm 
miums,  while  the  undenoriter  is  debtor  to  the  assured  for  the  o"  »ccowit,  b 

only  binding 

lo66(x):  a  custom,  however,  has  long  prevailed  at  Lloyd's,  and  under  the  same 
is  well  known  to  all  who  transact  business  there,  that  the 
insurance  brokers  settle  with  the  underwriters  according  to 
the  state  of  their  accounts  with  them,  in  which  accounts  the 
^oher  is.  made  the  debtor  to  the  underwriter  for  all  pre- 
miums on  any  policies  effected  by  him  with  such  underwriter, 
no  matter  on  whose  account ;  and  the  underwriter,  in  the 
same  way,  is  made  debtor  to  the  broker  for  all  losses,  as 
between  the  underwriter  and  the  broker ;  —  such  settlement  on 


(«)  Gabay  v.  Lloyd,  S  B.  &  Cr.  793.        (x)  Per  Lord  Tenterden,  in  Bartlett 

V.  Pentland,  10  B.  &  Cr.  780. 
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Of  the  eoD-  acoount  is  considered  as  payment  according  to  the  custom  of 
policy.  Lloyd's;  whether  it  is  also  to  be  so  considered  as  between 

the  underwriter  and  the  assured,  depends  upon  the  question 
whether  the  assured  can  fairly  be  presumed,  from  all  the 
circumstances  of  the  case,  to  have  been  cognisant  of  the 
usage. 

If  he  be  himself  resident  in  London,  or  has  for  a  consider- 
able length  of  time  been  in  the  habit  of  employing  insurance 
brokers  to  effect  policies  for  him  at  Lloyd's,  then  the  reason- 
able presumption  is  that  he  was  aware  of  the  usage,  and  will 
be  bound  by  it :  if,  on  the  other  hand,  he  was  not  resident 
in  London,  and  cannot  be  shown  to  have  been  for  any  length 
of  time  in  the  habit  of  effecting  insurances  at  Lloyd's,  the 
reasonable  presumption  will  be  the  other  way,  and  he  will 
not  be  bound  by  the  usage,  (y) 
With  regard  to       So,  Strong,  howcver,  has  the  binding  force  of  a  usage  at 
ever,  iTthe^''"  ^^ojd^s  been  considered  with  regard  to  all  those  in  the  habit  of 
habit  of  trans-     transacting  business  there^  that  in  one  case  it  was  even  ad- 

aeting  busmess         . 

there,  the  usage  mittcd  to  proYC  a  mode  of  adjustment  inconsistent  with  the 
of  su^  force  *^^®  principles  of  Marine  Insurance  as  a  contract  of  in- 
«8  to  bind  them  demnitv.     Thus,   where  in  an  open  policy  on  freis^ht  the 

even  to  a  mode  J^  iiii  •       t    •  n 

of  adjustment  assured  contended  that  he  was  entitled,  in  case  of  a  total  loss, 
tnie^miciples^  *o  rccovcr  the  amount  of  the  gross  freight  without  any  re- 
^Maritime  duction ;  and  to  establish  this  right  called  witnesses  of  thirty  or 
abstract.  forty  years'  experience  at  Lloyd's,  who  stated  that,  though  open 

policies  on  freight  were  rare,  yet  the  uniform  custom  of 
settling  losses  upon  them  had  been  to  pay  the  assured  the 
amount  of  the  ffross  freight  (z),  the  court  admitted  the 
evidence,  although  they  allowed  that  the  practice  seemed 
inconsistent  with  the  true  principles  of  indemnity,  (a) 


(y)  See  the  cases  of  Bartlett  v.  Pent- 
land,  10  B.  &  Cr.  760.  Scott  v. 
Irring,  1  B.  &  Ad.  605.  Stewart  v. 
Aberdein,  4  Mees.  &  Wels.  211. 

(z)  Defendant  also  called  witnesses, 
nearly  equal  in  number  and  experience, 
who  stated  that  they  were  not  aware 
of  the  existence  of  the  usage,  as  sworn 


to  by  plaintiff's  witnesses.    See  Report, 
p.  62. 

(a)  Palmer  v.  Blackburn,  1  Bingh. 
p.  61  ;  in  this  case,  Ch.  J.  Dallas 
doubted,  but  Park  J.,  and  Burroughs 
J.,  the  other  two  members  of  the  court 
then  present,  were  clear  that  the  evi- 
dence had  been  rightly  admitted.     It 
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But  no  evidence  can  be  admitted  of  an  usage  which  is  at  Of  the  eon- 
direct  variance  with  the  plain  words  of  the  policy :  *^  usage  is  policy. 
miig  admissible  to  explain  what  is  dotibtful;  it  is  never  admis'  But  the  unse 
siUe  to  contradict  what  is  plain.^^    Thus,  where  a  policy  was  °^  Lloyd's  can- 

^  ,  ^  ,  *^        •'  not  esUblish 

m  the  common  form  upon  the  ship,  that  is,  '^  the  body,  a  practice  at 
tackle,  apparel,  ordnance,  munition,  boat,  and  other  furniture  ^^i^j^  ^^^ 
of  the  ship  called  the  Thames,"  Lord  Lyndhurst  would  *^^^^ 
not  admit  evidence  of  an  usage  at  Lloyd's,  that  boats  slung  on 
ike  shifts  quarter  were  not  protected  by  such  policy  (b) ;  on 
the  same  ground,  in  a  case,  where  it  appeared  that  oil  had 
been  lost  by  leakage,  caused  by  the  violent  labouring  of  the 
ship  in  a  cross  sea.  Lord  Denman  refused  to  admit  evidence 
of  a  usage  of  Lloyd's  to  the  effect,  that  unless  the  cargo 
was  shifted,  or  the  casks  damaged,  imderwriters  were  not 
liable  for  any  extent  of  leakage,  however  caused,  as  a  loss 
by  the  perils  of  the  seas.(c)  His  lordship  told  the  jury 
to  consider  for  themselves  whether,  in  their  opinion,  the 
damage  to  the  oil  was  in  fact  caused  by  the  perils  of  the 
seas.  "  It  may  be  very  convenient,"  said  his  Lordship,  "  for 
the  underwriters  to  have  such  a  general  rule,  and  for  the 
commercial  world  to  submit  to  it ;  but  if  they  mean  thereby 
to  control  the  effect  of  a  plain  instrument,  they  should  intro- 
duce its  terms  into  the  policy."  (d) 

$44.  BuL£  IIL  Where  the  sense  of  the  words  and  expressions  lli.vniere  the 
w«(f  m  a  policy  is  either  ambiguous  or  obscure  on  the  face  of  words^^is  either 
Ae  instrument y  or  is  made  so  by  proof  of  extrinsic  circumstances,  «nbiguous  or 

,  .        obscure  on  the 

parol  evidence  is  admissible  to  explain  by  usage  tlieir  meaning  face  of  the  in- 

in  *kM  ^z„.^  «^->.  itniment,  or  is 

Vithe  given  case.  made  so  by 

The  words  and  phrases  employed  in  policies  may  be  obscure  extrinsic  proof, 

•i  1  1  1  •!  1     '     1        t  1       1    P*"*'  eridence 

in  themselves,  as  when  they  are  entirely  technical  and  local,  is  admissible  to 
80  as  to  be  quite  unintelligible  to  the  generality  of  persons,  mining  *"^ 
without  explanation:  in  this  case,  the  ambiguity  as  to  their  Of^ecAnica/or 

2oca/ terms. 

is  not  stated  in  the  case,  but  may  be        (fr)  Blackett  o.  Royal  Ezeh.  Comp., 

fiurijr  inferred  from  it,  that  the  policy  2  Cr.  &  Jer.  244. 

*•!  effected  with  a  party  well  conrer-         (c)  Crofts  v,   Marshall,  7   Carr.  & 

*«it  vith  the  general  course  of  business  Pa3rne,  597. 

<t  Uoydl  Id)  Ibid.  p.  607. 
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Of  the  con- 
struction of  the 
policy. 


Of  terms  used 
in  an  applied 
or  secondary 


Instances  of 
the  application 
of  this  rule  in 
the  construc- 
tion of  the 
words  con- 
tained in  the 
common  me- 
morandum. 


meaning  arises  upon  merely  reading  them  as  they  stand  in 
the  instrument ;  in  other  words^  is  patent  on  the  face  of  it  So 
again^  although  the  words  employed  may  have  an  ordinary 
meaning  which  is  sufficiently  intelligible  to  people  not 
engaged  in  the  business  to  which  they  relate ;  yet  if  they 
have  also  another  meaning  when  employed  by  those  engaged 
in  that  business,  and  the  circumstances  of  the  case  show  that 
such  secondary  or  less  general  sense  must  have  been  that  in 
which  they  were  used  in  the  particular  instrument  whose 
meaning  is  sought  to  be  ascertfdned,  parol  evidence  must  be 
equally  resorted  to  in  this,  as  in  the  former  case,  to  explain 
the  real  meaning  of  the  contract,  by  showing  the  sense  in 
which  the  parties  meant  it  to  be  understood. 

Several  instances  of  the  application  of  this  rule  have  arisen 
in  the  construction  of  the  memorandum,  by  which  the  under- 
writers exempt  themselves  from  liability  on  certain  perishable 
articles :  thus,  evidevce  of  usage  has  been  admitted  to  show 
that  the  term  corn^  as  used  in  the  memorandum,  is  meant  to 
comprehend  every  sort  of  grain,  and  also  beans  and  peas  (e) 
and  malt  (/) ;  but  that  it  does  not  include  rice  (ff) :  while  the 
term  salt  has  been  held  not  to  include  saltpetre.  (A) 

Upon  the  same  principle,  in  the  United  States,  where  the 
memorandum  contained  the  exception  of  roots,  it  was  held 
that  the  word  as  used  in  the  memorandum  must  be  confined 
in  its  application  to  perishable  roots,  such  as  beets  and  other 
garden  roots;  and  therefore  that  sarsaparilla,  being  a  dry 
hard  root  and  not  liable  to  decay,  was  not  included  in  the 
memorandum,  (i)  So,  in  a  policy  on  furs,  it  was  held  that 
the  word  shins  in  the  memorandum  should  not  exempt  the 
underwriter  from  liability  to  an  average  loss  on  bear  skins  ;  it 
being  shown  that  such  skins  were  chiefly  valuable  zsfurs.  {j) 


(e)  Mason  v.  Skurray,  Park  on  Ins. 
p.  245,  8th  ed. 

(/)  Moody  o.  Surridge,  ibid. 

{g)  Scott  V.  Bourdillon,  2  Bos.  & 
Pull.  N.  R.  213. 

(A)  By  Mr.  J.  Wilson,  in  Joumu 
V,  Bourdieu,  Park,  p.  245,  8th  ed. 

(t)  t  Coit  9.  Columbrian  Ins.  Comp., 


7  Johnson's  New  York  Rep.  385. 
N.  B,  The  words  of  the  memorandum 
in  this  case  were  **  roots  and  all  other 
articles  of  a  perishable  ^nature,*'  so  that 
the  very  language  of  the  clause  formed 
a  clue  to  its  construction. 

(J)  f  Astor  V.  Union  Ins.  Comp.,  7 
Cowen's  Rep.  202. 
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A  vessel  was  insured  ^^  either  with  or  without  letters  of  ofthecon- 
maryMtf/'  the  intention  of  course  being  to  have  the  liberty  of  ^^^^^^9^  «^**>e 
using  it,  but  to  what  extent,  whether  solely  in  acting  on  the  — 

J-      .  .        .   .  ,  .  .  .  „  Meaning  of  the 

aeiensive,  or  in  giving  chase,  or  m  cruising  generally,  were  clause  « with  or 

questions  not  settled  by  the  obvious  and  general  import  of  the  ^^fl^^^^»* 

words:   Lord  EUenborough  said,   "it  may  be  material  to 

ascertain  in  what  manner  parties  to  contracts  containing  this 

fonn  of  words  have  acted  upon  them  in  former  instances,  and 

whether  they  have  obtained,  as  between  the  assured  and 

assurers,  any  known  and  definite  import*'  (A) 

The  risk  on  ship  and  goods  is  often  specified  to  begin  and  Meaning  of 

end  firom  their  arrival,  sailing  from,  or  loading  at  one  port,  ^ 

until  their  arrival  or  safe  discharge  at  another  port :  in  these 

cases  the  meaning  in  which  the  word  port  is  used  in  the 

policy  must  be  ascertained  by  admitting  parol  evidence  to 

show  what  meaning  and  extent,  in  the  general  understanding 

of  the  mercantile  world,  is  attached  to  the  word  port  as 

applied  to  the  place  where,  by  the  policy,  the  risk  is  made  to 

begin  or  end  (/) ;  and,  although  the  mercantile  sense  attached 

to  the  term  may  give  the  port  in  question  a  greater  or  a  less 

extent  than  its  legal  or  political  limits,  yet  the  mercantile 

sense,  and  not  the  legal  import  of  the  word,  shall  prevaiL 

Thus,  although  Llanelly  is,  legally  speaking,  considered  to  be 

a  part  of  the  port  of  Carmarthen,  and  Bridport  of  the  port  of 

Lyme  R^is,  yet  neither  were  considered  to  be  so  within  the 

meaning  of  the  words  "port  of  Carmarthen"  and  "port  of 

Ljme  R^is,"  in  a  policy  of  insurance ;  those  words  meaning, 

hi  a  mercantile  sense,  ^*  the  town  and  port  of  Lyme  Regis, 

and  "  the  town  and  port  of  Carmarthen."  (wi) 

So,  again,  where  words  descriptive  of  seas  or  countries  have 
acquired  a  sense  among  mercantile  men  differing  from  their 
common  geographical  import,  parol  evidence  of  the  meaning 
put  upon  them  by  the  mercantile  world  is  admissible,  to  show 
the  sense  put  on  them  by  the  parties  to  the  policy. 

(i)  Parr  v,  Anderson,  6  East,  207.  &  Aid.  460.    Brown  v,  Tayleur,  4  Ad. 

(0  Constable   v.   Noble,  2   Taunt.  &  £11.  241. 
406.    Pajne  v.  Hotchinion,  ibid.  405,        (m)  Constable  v.  Noble,  2  Taunt, 

io  nociib     Coekey  v,  Atkinson,  3  B.  403.     Payne  r.  Hutchinson,  ibid. 
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Of  the  con-  Thus^  under  a  policy  "from  Van  Diemen's  Land  to  a 

poUcy.  P^rt  or  ports  of  loading  in  India  and  the  Indian  Islands/* 

Meanin  of  the  ^^  court  held  that,  though,  amongst  geographers,  Mauiitius 
words  •*  Indian  was  deemed  an  African  island,  yet  parol  evidence  was  admis- 
sible to  prove  that,  in  commercial  language  it  was  considered 
Meaning  of  the  an-  Indian  Island,  (n)  So,  where  an  insurance  was  made 
^^'  '    "  from  London  to  any  port  in  the  Baltic,''^  and  the  vessel 

sailed  for  Kevel  in  the  Gulf  of  Finland,  which,  among  geo- 
graphers, is  considered  a  different  sea  to  the  Baltic,  yet,  upon 
evidence  that  it  is  comprehended  in  the  Baltic  in  commercial 
language,  the  court  gave  this  extension  to  the  term  Baltic  in 
the  policy,  (p) 
Meaning  of  the  So,  where  a  qucstion  arose  in  an  action  on  a  policy  as  to 
WOT     earg  .     ^^^  meaning  of  the  word  "  cargo,"  Chief  J.  Tindal  ruled  that 

being  a  term  of  mercantile  import,  its  sense,  as  used  in  the 
policy,  was  a  question  for  the  jury,  and  could  not  be  decided 
by  the  dictionary,  (p) 

IV.  Where,  §  45.  RuLE  IV.  A  resort  to  parol  evidence,  hotoever,  is  only 

words  on  the  permitted  where  the  language  of  the  policy  is  either  obscure  or 
£M;e  of  the         equivocal;  such  evidence  will  never  he  admitted  to  set  aside  or 

policy  are  ^ 

phiin  and  un-     controul  its  plain  and  unambiguous  terms,  {q) 

imd  M-e^not  of        ^^^^  Strongest  instances  that  can  be  given  of  the  application 

a  technical  or     ^f  ^j^  T\}[<^,  havc  occurrcd  in  those  cases  where  the  risk  on 

pecuharnature» 

no  extrinsic  goods,  being  cxprcssly  made  by  the  policy  to  begin  from  their 
usage,  or  other-  loading  at  a  ccrtiun  named  place,  the  courts  have  uniformly 
allowed  totter  ^^^^^^^  ^^^^  ^^  policy  could  only  attach  on  goods  loaded  at 
or  explain         that  very  place,  and  not  elsewhere ;  even  although  there  were 

frequently  strong  reasons  for  supposing  that  such  construc- 
tion was  contrary  to  the  real  intention  of  the  parties,  (r) 


(ft)  Robertson  o.  Clarke,  1  Bingh.  cliures  par  elles  memes.     In  contractu 

445.  assecurationis  intpici  debet  id  tantum, 

(o)  Uhde  V.  Walters,  S  Camp.  16;  quod   certum   est  inter  contrahentes. 

see  also  Moxon  v.  Atkyns,  ibid.  200.  Casaregis,  Disc.  i.  No.  108,  cited  by 

(p)  Houghton  V.    Gilbart,  7  Carr.  Emerigon,  chap.  ii.  sect.  vii.   vol.  i. 

&  P.  701.  p.  55,  ed.  1827. 

{q)  Les  clauses  des  polices  doifent         (r)  Robertson  v.  French,  4  East,  1  SO. 

etre  prises  k  la  lettre,  lorsqu*elles  sont  Horneyer  v.  Lushingtoo,  1 5  East,  46. 
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On  the  same  principle,  where  the  risk  on  goods  was,  by  Of  the  cod- 
the   policy,  made  to   continue   "ftV/  discharged  and  8(ifely  policy.**" 
landed^  Lord  Kenyon  would  not  admit  evidence  of  usage  to  ~ 

show  that  this  expression  in  the  particular  trade  insured, 
meant  "until  the  ship  was  moored  twenty-four  hours  in 
safety ;"  because  this  was  inconsistent  with  the  plain  meaning 
of  the  policy,  which  was  too  clearly  expressed  to  require  or 
allow  of  any  sudi  explanation.  («) 

So,  in  a  policy  at  and  from  Archangel  to  Leghomy  the  court 
would  not  receive  parol  evidence  to  show  that  the  risk  was 
only  to  begin  at  the  Downs  {t) :  nor  where  the  policy  was 
"  on  ship  or  ships,"  would  they  admit  such  evidence  to  show 
that  a  given  ship,  which  was  lost,  had  been  verbally  ex- 
cepted at  the  time  of  the  contract,  (ti) 

§  46.  KiJLE  V.  The  policy  being  a  printed  form  with  the  V.  In  a  doubt- 
blanks  filled  up  in  writing,  it  is  a  rule  that  ^*  if  there  is  any  construction,^ 
doMbt  about  the  sense  or  meaning  of  the  whole,  the  words  super^  **!®  «^«» 

•^    *^  '  ■*  Clauses  hare 

added  in  writing  are  entitled  to  have  a  greater  effect  attributed  greater  weight 
to  them  than  the  printed  words  ;  inasmuch  as  the  written  words  printed  and 
are  the  immediate  language  and  terms  selected  by  the  parties  ^"^i^^  ^^ 
themselves  for  the  expression  of  their  meaning,^\v) 

Hence  it  is,  that  in  the  familiar  instance  of  words  written 
m  the  margin,  or  at  the  foot  of  policies,  such  written  words 
are  considered  as  applying  indefinitely  to  the  whole  of  the 
policy,  and  as  controlling  the  sense  of  those  parts  of  the  printed 
policy  to  which  they  apply. 

Thus,  where  the  word  ship,  or  freight^  or  goods^  is  written 
in  the  margin  of  the  policy,  the  general  terms  of  the  policy, 
applicable  to  other  subjects  besides  the  particular  one  men- 


Spitta  V.  Woodman,  2  Taunt.  416 ;  16  (m)  Weston  v.  Ernes.    I  Taunt  115; 

£tst,  188.  Sw  C.  in  notes.     Gladstone  see  also  Blackett  o.  Royal  Exch.  Comp. 

V.  Claj,  1  M.  &  Sel.  425,     Rickman  2  Cr.  k  J.  244.     Crofts  v.  Marshall, 

t^  Cantairs,  5  B.  &  Ad.  651.      See  7  C.  &  P.  597. 

these  cases  collected  post  p.  418 — 422.  (v)  Per  Lord  Ellenborough,  in  Ro- 

(f)  Parkinson  v.  Collier,  Park,  8th  bertsonc.  Frencti,  4  East,  p.  130.    See 

•d.  p.  653.     Marshall,  p.  253.  Kent's  Comm.,  vol.  iiL  p.  261.  ed.  1844. 

(t)  yw^iTM**  V.  Knigbtley.     Skinn. 
54. 
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Of  the  con-       tioned  on  the  marfirin.  are  thereby  considered  as  narrowed  in 

itrucuon  of  the        .         i»  . 

policy.  point  of  construction  to  that  one.  (to) 

The  subsequent  portions  of  this  work  will  furnish  abundant 
instances  of  this  rule  of  construction. 


ftrued. 


VI.  And  are         §  47.  BuLE  VI.     It  IS  also  a  rule,  founded  on  the  same 

also  to  be  more        •      •   i        i  .  -  •  *      i  >  t 

strictly  con-       pnncipie,  that  greater  strictness  of  construction  should  be  ap^ 

plied  to  these  clauses  and  stipulations^  which  the  parties  have 
themselves  introduced,  than  to  the  words  of  the  printed  formula^ 
which  are  adapted  to  all  other  cases  of  insurance  on  similar 
subjects,  and  not  confined  to  the  circumstances  of  the  particular 
adventure,  (x) 

Frequent  illustrations  of  this  rule  will  be  afforded  when  we 
come  to  speak  of  clauses  giving  a  liberty  to  touch  and  stay, 
express  warranties,  and  other  written  stipulations,  by  which 
the  parties  to  the  policy  seek,  either  to  enlarge,  or  to  limit  the 
protection  afforded  by  the  common  printed  form. 

(w)  4  East,  140,  and  see  Robinson        (x)  Emerigon,   chap.   iL  sect   riL 
o.    Tobin,   1    SUrk.    336.      See    also     toL  I  p.  55.  ed.  1827. 
Haughton  o.  Ewbank,  4  Camp.  88. 
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CHAR   IV. 

OF  THE  PARTIES  REALLY  INTERESTED   IN  THE  POLICV.  — 
THE  UNDERWRITERS  AND   THE   ASSURED. 

Sect.  L  Who  may  be  Insurers*  —  Different  Modes  of  trans" 
acting  the  Business  of  Marine  Insuranceby  Public  Companies 
and  Private  Underwriters. 

\  48.  It  is  the  plain  interest  of  cvenr  great  mercantile  state  Who  may  \m 

.      .  1  «•  o  •  insurers. 

to  assist  by  every  means  in  its  power  the  efforts  ot  its  mei^  DiSerent 
chants  and  shipowners,  to  protect  their  property  by  marine  JJ^^  tiJe'***^ 
insurance;  and  it  is  the  wisdom  of  such  a  government  to  busine*of 
allow  the  parties  interested  themselves  to  adopt  any  means  ance  by  pubiio 
of  60  protecting  it,  which,  while  not  injurious  to  the  common  ^iJ^JSJ^l^dw- 
weal,  may  ki  their  judgment  appear  best  suited  to  the  objects  ^"^^»' 
they  have  in  view. 
The  legislature  of  this  country,  tibough  always  sufficiently  The  monopoly 

..  1-1  #»  •!  •<•••        conferred  on 

alive  to  the  duty  of  encouragmg  the  practice  of  manne  m*»  the  Royal  Ex» 
eurance,  was  for  some  time  unwise  enough  tq^  interfere  with  Lonfonls- 
ihe  free  and  natural  course  of  the  business,  by  confining  the  •"»»««  Com. 

.  ^  panies  now 

zeroise  of  it  to  private  underwriters,  and  the  two  old  com-  done  away 
panics,  the  Royal  Exchange^  and  the  London  Assurance i  to  ^*n^^^^'^ 
which,  by  an  act  passed  in  the  year  1719  (a),  it  granted  the 
^dosive  right  of  making  insurances  a^  a  company ,  or  pattniet^ 
ship,  on  a  joint  capital. 

This  impolitic  restriction,  after  continuing  in  force  for  more 
than  100  years,  was  abolished  in  the  year  1824  by  an  act  {b\ 
which  put  an  end  to  the  exclusive  privileges  of  the  two  old 
companies,  and  restored  the  business  of  marine  insurance  to 
that  footing  of  natural  freedom  and  open  competition,  which 
all  experience  proves  to  be  most  conducive  to  the  best 
interest  of  every  trading  community,  (c) 

ia)  6  G.  1.  c.  18.  (c)  During  the  colonial  government 

ih)  5  G.  4.  c.  114.  of  America,  and  for  the  first  twenty 

G 
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Who  may  be  After  the  passing  of  this  act  several  new  companies  sprang 

insurers.  ,  , 

Different  mto  cxistcncc,  some  of  which,  having  been  formed  and  con- 

actiug  Uie^^*^**"  ducted  without  a  due  knowledge  of  the  principles  of  the 
business  of        busincss*  wcre  speedily  abandoned ;  but  many  others  still  rc- 

Marinc  Insur-  ,  *  .o  xi/»itj 

ance  by  public  main,  both  here,  and  in  Scotland  and  Ireland :  of  the  London 
private^undcr-    Companies,  the  Alliance  IVIarine,  and  the  Indemnity  Mutual 

^^'^^^ Marine,  have  probably  the  largest  share  of  business. 

Marine  In-  In  the  United  States,  where  the  practice  of  marine  in- 

HUrancc  in  tnc 

United  States  sunmcc  has  been  unencumbered  by  any  legislative  restriction, 
aimwf entirely  ^^  ^®  almost  wholly  carjried  on  by  companies:  in  England, 
by  companies,    howcvcr,  this  is  not  80,  but,  whilc  all  fire  and  life  insurances 

are  made  at  the  risk  of  companies,  the  great  bulk  of  the 
business  of  marine  insurance  is  still  in  the  hands  of  private 
underwriters. 

The  private  §  49.  The  private  underwriters  in  London  meet  and  carry 

at" Lloyd's!'^'  on  their  business  in  subscription  rooms  over  the  Royal 
Lloyd's  rooms.  Exchange,  called  Lloy(Cs{e)\  consisting  of  two.apartmeuts, 

one,  in  which  the  underwriters   sit  for  the  transaction  of 

■ 

business  with  their  employers,  called  the  public  room,  and 
another,  called  the  private  room,  opening  out  of  the  first. 

The  affairs  of  the  subscribers  to  these  rooms  are  managed 
by  a  committee,  chosen  from  their  own  number,  called  LloytTs 
committee^  and  presided  over  by  a  chairman. 
Lloyd's  agents.       Agents  (generally  called  LloyiVs  agents)  are  appointed  by 

this  committee  in  all  the  principal  ports  of  the  world,  whose 
business  it  is  regularly  to  forward  to  Lloyd's,  accounts  of  all 
departures  from  and  arrivals  at  their  ports,  as  well  as  of  losses 


yean  after  the  peace  of  1783,  the  bnsi-*         (e)  From   a    cdfFce-houae   of   that 

ness  of  marine  insurance  in  the  United  name  in  Lombard  Street,  where,  about 

States  was  almost  wholly  in  the  hands  the  middle  of  last  century,  the  undcr- 

of  individual  underwriters :  since  that  writers    first    began    to    meet.      *The 

period,    however,    incorporated    com-  name  IJoyd*s  has  been  adopted  both  in 

panics  have  multiplied  in  all  directions  our  own  great  provincial   towns  and 

and  almost  entirely  supplanted  private  abroad.        The    French  Lloy^g,   esta- 

undcrwriters ;  so  that  the  business  of  bliahed   in  Paris,   has  a  considerable 

insurance  in  the  United  States  is  almost  share    of   business.      (Sec    Vaucher'* 

wholly  carried  on  by  companies.     Ch.  Guide  to  Marine  Insurances^) 
Kent.    Comin.   vol.   iiL    p.  256.   ed., 
1844. 
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and  other  casualties ;  and,  in  general,  all  such  information  as  Who  ™*y  be 

may  be  supposed  of  importance  in  guiding  the  judgments  of  Different 

the  underwriters.     These  written  accounts,  which,  in  the  ^tingthe""*^ 

present  state  of  our  commerce,  are  arriving  daily,  almost  businew  of 

%         1       n  iniii  •■  Marine  Insur- 

liourly,  from  some  part  or  other  of  the  world,  arc  posted  up  ance  by  publie 

as  fast  as  they  come  in,  on  the  walla  of  the  inner  or  private  prirSe" imdCT. 

room  at  Lloyd's,  and  are  called  IAoyd%  Written  Lists  ;  as  soon  ^^^^^ 

as  the  pressure  of  business  will  allow,  the  contents  of  these  Lloyd'i  written 

written  lists  arc  copied  out  into  two  large  books,  placed  in  a  j^j^  j,^  book* 

conspicuous  part  of  the  inner  room,  and  also  in  another  book, 

^hich  is  placed  in  the  large  outer  room  for  the  more  con« 

venient  use  of  the  general  public;  after  being  thus  copied 

into  these  books,  which  are  called  Lloyds  Books^  the  written  Lloyd*a  printed 

1  * 

lists  arc  subsequently  printed  and  filed.  *  "** 

Thus  there  arc  three  sources  of  information  relating  to  the 
arrivals,  departures,  losses,  &c,  of  shipping,  accessible  to  the 
eubscribers  at  Lloyd's :  —The  written  listSy  containing  the  latest 
intelligence ;  lAoy^s  books^  containing  this  intelligence  con- 
tlcnsed,  methodised,  and  alpliabetically  arranged ;  the  printed 
lists,  filed  for  those  who  may  wish  to  consult  tliem. 

§  50.  It  is  obvious  that  the  mode  by  which  the  business  of  Mode  of  trans^ 

w-*»-.  •  'ji-  •  ji  •..       actinff  buKinesc 

marme  insurance  is  earned  on  by  companies^  and  by  private  by  companies 
tinderwriters,  must  differ  in  some  important  respects. 

Marine  insurance  companies  have  generally  a  large  8ul>- 
scribed  capital,  or  such  a  number  of  proprietors  as  enables 
them  to  raise  without  difficulty  whatever  sums  may  at  any 
time  be  required  to  make  good  losses.  Societies  of  this  sort 
do  not  limit  their  risks  to  small  sums ;  that  is,  they  do  not 
often  refuse  to  insure  a  large  sum  on  ship  or  goods,  since  the 
inagnitude  of  their  capitals  afibrds  them  the  means  of  easily 
defraying  a  heavy  loss ;  and  their  premiums  being  propor- 
tioned to  their  risks,  their  profit  is,  on  an  average,  independ- 
ent of  such  contingencies. 

Hence,  the  trouble  of  effecting  an  insurance  with  a  coin-^ 
pany  is  very  inconsiderable  ;  any  person  having  property  to 
insure  has  only  to  go  to  the  manager  and  state  the  particulars 

o  8 
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hwure^^  ^  ^^  ^^^®  ™^  *^  ''^^  insured  2  the  premium  being  agreed  u1)od. 
Different  tlic  manager  writes  out  a  memorandum  for  the  policy,  wliich 

modes  of  trans-     -  , 

acting  the  the  party  Signs,  and  he  is  thus  provisionally  insured.  (/) 
Maibrinsur-  ^**®  Companies  procure  the  stamp,  and  write  out  the  policy, 
ancc  by  public    which  is  ready  for  delivery  in  four  or  five  days. 

companies  and  ,  ...  • 

private  under-  It  is  abundantly  clear  that  individual  underwriters  could 
^'^"*  not  possibly  adopt  this  course ;  for  no  private  capital  could 

Comparison  of  gtand  the  desperate  hazard  of  takincr  such  lars^e  risks.     In- 

the  two  modes  ^  ^  ^  ^  ^ 

of  transacting     stcad,  thercforcy  of  insuring  a  large  sum,  such  as  20,000/.  on 

a  single  ship,  or  a  single  cargo,  a  private  underwriter  would 
not  probably  insure  more  on  any  one  transaction  than  200/. 
or  500/. ;  so  that  although  his  engagements  might,  when  taken 
together,  amount  to  20,000/.,  yet  they  would  be  diffused  over 
from  forty  to  one  hundred  different  adventures ;  so  that,  if 
out  of  that  number  he  had  to  pay  losses  on  two  or  three, 
such  loss  would  not  impair  his  capital,  but  only  diminish  his 
profit,  (ff) 

It  is  obvious  that  this  mode  of  transacting  business,  though 
absolutely  necessary  for  the  security  of  the  underwriters,  im- 
poses a  considerable  sacrifice  of  time  and  trouble  on  the  part 
of  tlie  merchant  or  shipowner  who  wishes  to  insure  a  large 
sum  on  his  ship  of  his  merchandise ;  for  while  only  one  trans- 
action may  be  required  in  procuring  the  insurance  of  a  ship 
or  cargo  with  a  company,  ten  or  twenty  separate  transac- 
tions may  be  required  in  getting  the  same  insurance  effected 
at  Lloyd's. 

So  much  time  and  trouble,  in  fiict,  are  required  in  effecting 
an  insurance  at  Lloyd's,  that  merchants  and  sliipowncrs  very 
generally  do  not  attempt  to  transact  their  own  insurance 
business,  but  entrust  it  entirely  to  insurance  brokers,  by 
whom,  as  we  shall  presently  see,  a  great  majority  of  the 
business  of  marine  insurance  is  actually  carried  on  in  this 
country.  (A) 

'  (/)  Not   legally.      See   Turpin   v.         (h)  In  the  United  Statc^  where  the 

Bilton,  5  Maim,  and  Gr.  455.  whole  business  of  marine  insurance  is 

(ff)  i^I*Culloch*s    Commercial   Die-  in  the  hands  of  companies,  msiiranee 

tiouary,  art.  Insurance.  brokers  ure  scarcely  ever  employed. 


Wno  MAY  BE  INSUREBS.  85 

§31.   Besides  individual  underwriters  and  incorporated  Who  may  Ue 
companies^  the  business  of  insurance  may  also  be  carried  on  Difiercnt 
by  means  of  clubs  or  associations  of  shipowners,  who  agree,  ^^^  the '*"'' 
each  entering  his  ships  for  a  certain  amount,  to  divide  among  business  of 

-  -  111  Marine  Insur* 

tnemselvcs  one  another  s  losses.  ancc  by  publie 

Tliese  clubs  appear  to  have  originated  in  the  prohibition  ^^^te  L^dcr? 

imposed  by  the  act  of  1719  against  insurance  by  chartered  ^"^"- 

companies,  and  to  have  been  designed  to  afford  their  members  Associations  of 

a  more  adequate  protection,  than  that  furnished  by  private  mutual  a»u^ 

underwriters,  for  a  smaller  rate  of  premium  than  they  re-  ^^^^' 
quired. 

The  courts,  however,  in  their  endeavour  to  preserve  to  the  Ti»c  members 

--  •!  1  Till  of  such  associa^ 

two  old  companies  tlie  monopoly  secured  to  them  by  the  act  tions  can  only 
of  1719,  as  against  every  other  public  body,  formed  for  the  ^teoUelrtwi^^ 
purposes  of  marine  insurance,  decided  that  the  members  of  l>ati«  «o  their 

members. 

such  associations  could  only  be  individually,  and  not  collec- 
tively,  liable  to  such  of  their  members  as  sustained  a  loss,  (z) 

Hence,  where  each  member  of  such  an  association  under- 
took to  be  liable,  in  case  of  loss,  for  himself  only,  up  to  the 
amount  of  his  own  individual  share,  a  policy  signed  by  all 
the  members  was  held  to  be  valid  against  any  one  for  the 
amount  of  his  undertaking,  {j) 

But  where,  in  case  of  the  insolvency  of  any  one  of  the 
members,  all  the  others  covenanted  that  they  would  be  liable 
to  make  good  his  losses.  Lord  Kenyon  held,  that  such  associ- 
ation was  illegal,  although,  except  in  case  of  insolvency,  each 
member  only  covenanted  severally  to  p.iy  for  his  separate 
share ;  for,  said  his  lordship,  this  was  adding  the  credit  of 
the  rest  of  the  members  of  the  society,  which  was  the  very 
thing  that  the  act  (of  1719)  was  intended  to  prevent  (k) 

The  result  of  these  decisions,  of  course,  was  that  the  objects 


CO  Harrison  v.   Millar.  7  T.  Rep.  (A)  Lees  ».  Smith,  7  T.  Rep.  338. 

340.  note;  Lees  v.   Smith,  ibid.  .')38. ;  It  has  been  decided  not  to  be  necessary 

and  see    Strong  f?.  Hanrey,  3  Bingh.  to  specify  on  the  face  of  the  policy  the 

304.  respective  sums  for  which  the  members 

(J)  Harrison  ».  Millar,  7  T.  Rep.  severally  insure.     Dowell  v.   Moon,  4 

340.  note.  Camp.  ICG. 
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Who  may  be      wlilch  8ucli  associatioDS  had  in  view  were  only  imperfectly 

insurers.  i_     •       -i         rr*  .  . 

DiflTurent  obtaineoL      There   arc^  neverthelest),  certain  advantages   in 

acting  the™"*"  i^^uring  with  such  Societies ;  the  principal  of  which  are,  that 
business  of        members  know  each  other's  responsibility  better  than  they 

Manne  Insur-  .  i     •        i 

aoce  by  public    Can  know  that  of  general  underwriters ;  as  none  are  admitted 

companies  and  t  ,1  i/^i.»i»  xt_   •— 

private  under-    i^embcrs  cxccpt  such  as  are  possessed  ot  ships  or  their  own, 
^'^*^"'  all  of  them  have  some  property  to  answer  for  any  losses  for 

which  they  may  render  themselves  liable :  men  united  in 
such  societies  can  better  detect  frauds  in  the  assured,  and  at 
the  same  time  will  restrain  each  other  from  setting  up  dis- 
honourable defences.  (/)  On  the  other  hand,  the  payment  of 
losses,  being  distributed  over  such  a  variety  of  members,  is 
frequently  extremely  dilatory;  and,  since  the  act  of  1824, 
one  great  reason  for  their  existence  having  been  removed,  in 
the  facility  thereby  ^ven  for  insuring  with  joint-stock  com- 
panies, there  is  reason  to  suppose  that  the  amount  of  in- 
surance business  once  possessed  by  these  associations  is  now 

on  the  decline. 

Where,  in  order  to  ensure  a  speedier  settlement  of  losses, 
it  was  provided  by  the  policies  of  one  of  these  associations 
that  losses  should  be  paid  in  three  months  after  adjustment 
by  a  committee  of  the  insurers,  and  the  committee  refused 
to  adjust  Qt  the  request  of  the  assured ;  it  was  held  that  he 
might  sue  on  the  policy,  notwithstanding  there  had  been  no 
adjustment  (m) 


(/)  Per  C.  J.    Best,   in    Strong  r.         (m)  Strong   1;.    Hanrcy,   3    Bingb. 
Harvey.    3  Bingh.  p.311,  312.  304. 
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Sect.  IL  —  Of  the  Assured.  —  Who  may  be  insured. 
Art.  L — Insurances  by  and  for  alien  enemies  are  void. 

§  52.     All  persons,   whether  aliens  or  natives,   may   bq  Of  the  a«urcd. 
insured,  with  the  exception  of  alien  enemies  ;  that  is,  persons  insured!"^ 
vihoy  either  by  birth  or  domicile  belong  to  a  state  actually  «i-  TjT      ^ 
gaged  in  war  with  our  own.  n»y  be  insured 

This  restriction  is  an  obvious  consequence  of  that  univer-  enemies, 
sally  recognised  principle  in  the  law  of  nations,  viz.,  tliat  the 
object  of  a  maritime  war  is  the  destruction  of  the  enemy's 
commerce  and  navigation,  in  order  to  weaken  and  destroy  the 
foundations  of  his  naval  power. 

Now,  as  marine  insurance  has  for  its  object  the  protection 
of  commerce  and  navigation,  it  would  obviously  be  inconsis- 
tent with  the  very  purposes  of  a  maritime  war,  to  permit  in- 
surances on  the  shipping  and  trade  of  the  enemy.  ^^  Hostium 
enim  pericula  in  se  suscipere,  quid  est  aliud  quam  eorum 
commercia  maritima  promovere."  (n) 

It  was  for  a  long  time,  however,  an  unsettled  question  it  was  at  first 
in  English  law,  whether  the  insurance  of  enemy's  proi)erty  iT"  ja^n^*" 
was  or  was  not  illegal  at  common  law.    Lord  Hardwicke,  in  ^*>«^tiicr  alien 

,  °  ^        ^  enemies  could 

the  year  1749,  declared  that  no  determination  had  ever  been  Ik>  insured  in 
^e  by  our  courts  that  such  insurances  were  unlawful  (o) :      ^*  «>"n^»'y« 
^d  Lord  Mansfield  uniformly  supported  them,  not  appa-  i^jrd  Mansfield 
rently  upon  any  principles  of  law  (/>),  but  on  fancied  grounds  ||fsura*I,c^** 
of  expediency ;   from  supposing   that,  if  the  i)racticc  were 
allowed,  the  English  underwriters  would  gain  more  in  pre- 
D^nms,  than  they  would  lose  by  captures,  (y) 

Valin,  however,  who  is  in  this  respect  followed  by  Pothier 
and  Emerigon,  declares,  on  the  contrary,  that  owing  to  the 

(>)  Bynkershoek,  Qua»t.  Jur.  Publ.  to  their  legality.     Bell   r.    Gilson,    1 

Jl.c.21.  BOS.&  Pull.  354. 

(o)  Ilenkle  r.  Royal  Exch.   Comp.         ( q)  Planche    v.     Fletcher,   Dougl. 

*  Vesey's  Rep.  317.  251.     Gist   r.    Mason,    1   T.    It    8-1. 

(p)  Mr.  J.  Buller  said  that  he  never  Lavabrc  v.  Wilson,  Dougl.  284. 
^Id  get  him  to  give  any  opinion  as 
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Of  the  assured,  permission  of  this  practice  in  England,  one  part  of  our  nation 
insured.  restored  to  theirs,  by  the  effect  of  insurances,  what  the  other 

^  part  took  from  them  by  the  rights  of  war*  (r) 

The  English  legislature,  adopting  this  view  of  the  matter, 
passed  two  statutes,  one  in  1748  («),  and  another  in  1792  (^), 
prohibiting,  under  a  penalty,  the  insurance  of  any  ships  or 
merchandise  belonging  to  France  during  the  wars  then  pend- 
ing with  the  subjects  of  that  nation.  These  acts,  however, 
only  applied  to  the  then  existing  wars,  and  left  the  question 
still  undecided  as  to  the  legality  of  such  insurances  Indepen- 
dent of  any  statutes. 

At  length  the  courts  of  Westminster  Hall  took  the 
whole  subject  into  consideration  upon  the  principles  of  inter- 
national law,  and  established,  by  a  long  course  of  decisions, 
under  Lord  Kenyon,  Lord  Alvanlcy,  and  Lord  Ellenborough, 
that  such  insurances  were  not  only  illegal  and  void,  but  re- 
pugnant to  every  principle  of  public  policy,  (u) 

*'  The  question  is,^  says  Lord  Alvanley,  "  whether  it  be 
competent  to  an  English  underwriter  to  indenmify  persons 
who  arc  engaged  in  war  with  his  own  sovereign,  from  the 
consequences  of  that  war ;  and  we  are  all  of  opinion  that,  on 
the  principles  of  the  English  law,  it  is  not  competent  to  any 
subject  to  enter  into  a  contract  to  do  any  thing  which  mai/  be 
detrimental  to  the  interests  of  his  own  country  ;  and  that  such 
contract  is  as  much  prohibited  as  if  it  had  been  expressly  for- 
bidden by  act  of  parliament"  (v) 


At  length  such 
Snsuranecs  were 
unanimously 
determined  to 
be  illegal  and 
toid. 


§  53.  It  will  not  be  necessary  to  cite  at  any  length  the 


(f)  Valin,  tit.  yL  Des  Assurances, 
Art.  S.  Yol.  ii.  p.  215.  ed.  1828  (he  is 
speaking  of  the  war  terminated  by  the 
peace  of  Paris,  1763).  Pothier,  Trait6 
d*  Assurance,  No.  95.  Emcrigon,  chap. 
IT.  sect.  9.  vol.  i.  p.  128.  ed.  1827. 
Boulay  Paty  says,  that  in  the  present 
State  of  French  law.  such  insurances 
are  illegal.  (Comment  on  Emerigon, 
vol.  i.  p.  131.) 

(«)  21  G.  2.  c.  4. 

(0  83  G.  3.  c.  27. 


(u)  Brandon  9.  Nesbit,  6  T.  Rep. 
23.  Bristow  o.  Towers,  ibid.  35. 
Furtado  v.  Rogers,  3  Bos.  and  Pull. 
191.  Kellner  r.  Le  Mcsurier,  4  East, 
396.  Gamba  9.  I^e  Mesurier,  ibid. 
407.  Brandon  9.  Curling,  ibid.  410. 
M'Connell  v.  Hector,  3  Bos.  &  Pull. 
113.  Le  Luneville  v.  Phillips,  2  Bos. 
&  PulL  N.  Rep.  97. 

(9)  In  Furtado  v.  Rogers,  3  Bos. 
&  Pull.  p.  198. 
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cases  which  have  established  this  now  undisputed  principle :  Of  ihc  assured. 
l)ut  it  may  be  expedient    to   notice  their  more  important  insured. 


points. 

The  first  two  cases  in  which  the  question  w^as  formally  In  Brandon  r. 
decided,  were  Brandon  v,  Nesbitt,  and  Bristow  v.  Towers,  Brlstow  r. 
which  came  before  Lord  Kcnyon  and  the  Court  of  King's  hi)id*thit  the«e 

Bench,  (w)  contracts  ooqld 

Till  •  1  11  -r^i*i  n         "°*  ^^  ^^^ 

In  both,  the  action  was  brought  by  an  English  agent  for  upon  in  En- 
his  principals,  who  were  alien  enemies :  the  underwriters,  in  ^  "***  *"  ""**  *" 
the  first  case,  raised  this  matter  of  defence  on  the  record,  by 
a  special  plea ;  in  the  second,  they  were  allowed  to  prove  it 
under  the  general  issue.  In  both  alike  the  court  gave  judg- 
ment in  their  favour,  upon  the  ground  that  no  action  could 
be  maintained  in  our  courts  upon  any  contract  made  with  an 
alien  enemy. 

These  two  cases  proceeded  exclusively  on  the  ground  that 
such  a  contract  could  not  be  enforced  in  our  courts.     They 
t^d  not  directly  decide  the  question  whether  such  insurances 
were  absolutely  illegal  in  their  own  nature.     This  point  wap,  in  Furtado  p. 
for  the  first  time,  resolved  in  the  case  of  Furtado  r.  Rogers,  insurance"  were 
in  which  Lord  'Alvanley,  then  presiding  in  the   Court  of  *»«1^,  absolutely 

P  Til  1   •  1     •        1  1      •  •      1  1  •  void,  thou|;h 

tommon  Pleas,  laid   it   down    decisively,  that    insurances  eflTectcci  lujfore 
effected  on  behalf  of  an  alien  enemy,  though  made  previously  commen^^^^^^ 
to  the  commencement  of  hostilities,  and  therefore  legal  in 
their  inception,  could  not  cover  a  loss  by  British  capture 
after  war  had  broken  out ;  and  that  no  action  could  be  brought 
upon  them  in  our  courts  even  after  the  restoration  of  peace,  (ar) 
In  this  case  it  was  finally  determined,  that  all  insurance  of 
enemy's  property  was,  at  common  law,  illegal :   the  object  of 
var  being  to  destroy  the  commerce  of  the  enemy,  while  that 
of  insurance  is  to  encourage  commercial  speculations  by  dis- 
tributing losses  amongst  a  number  of  individuals :  that  the 
same  objections  which  prevailed  against   such  a  policy,  if 
effected  in  war  time,  were  equally  applicable  to  one  subscribed 
befoi^  hostilities  liad  commenced ;  as  a  foreigner  might  others 


(v)  Reported  in  6  Term  Rep.  p.         (jt)  Furtado  v.    Rogers^  3  Bos.  & 
S3,  and  p.  35.  Pall.  191. 
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Of  the  assured. 
Who  may  be 
insured. 

I1ic  decisions 
of  Lord  Ellen- 
borough  on 
this  subject. 


No  insurance 
on  cnemy*s 
property  by 
British  subject 
can  cover  any 
loss  happening 
from  whatever 
cause,  during 
the  existence  of 
war. 

Insurance 
against  British 
capture  on  a 
foreign  ship  is 
ill^aL 


Alitor  (as  it 
seems)  on  a 
British  ship. 


If  the  policy 
be  eflected 
licfore  the  com- 
mencement of 
hostilities,  it  is 
legal  in  its  in- 
ception ;  and  if 
the  risk  has 
attached  on  it, 
there  can  be  no 
return  of  pre- 
mium. 

So,  where  it  is 
knowingly 
effected  after 
hostilities  have 
commenced. 


wise  insure,  previous  to  the  war,  against  all  the  evils  incident 
to  the  war. 

The  language  of  Lord  Ellenborough  in  condemning  these 
insurances,  was  even  stronger  than  that  of  Lord  Alvanley ; 
he  pronounced  them  to  be  not  only  illegal  and  void,  but  re- 
pugnant to  every  principle  of  public  policy. 

Whether  the  loss  in  respect  of  which  the  assured  sought 
to  recover  were  a  loss  by  British  capture  (y),  or  by  a  co-bcl* 
ligerent  (2:) ;  whether  the  insurance  were  efiected  before  or 
after  the  breaking  out  of  hostilities  (a) ;  or  whether  the  action 
were  brought  during  war  or  after  the  restoration  of  |>eace  (^), 
his  lordship's  decision  was  uniformly  the  same ;  and  he  de- 
clared, that  every  insurance  on  alien  property  by  a  British 
subject  must  be  understood  with  this  limitation,  that  it  shall 
not  extend  to  cover  any  loss  happening  during  the  existence  of 
hostilities  between  the  respective  countries  of  the  assured  and  the 
underwriters. 

When,  however,  it  was  attempted  to  extend  this  principle 
still  farther,  and  urged  in  argument,  that  an  insurance  against 
British  capture  was  void  eveti  on  a  British  ship,  the  point 
was  not  decided,  but  the  court  intimated  a  pretty  clear 
opinion,  that  it  would  only  be  illegal  in  the  case  of  a  foreign 
ship,  (c) 

If  such  a  contract  of  insurance  be  effected  before  the  com- 
mencement of  hostilities,  it  is  legal  in  its  inception ;  and  if 
the  risk  have  once  attached  on  such  policy,  there  can  be  no 
return  of  premium,  (rf) 

If  such  a  policy  be  knowingly  effected  after  hostilities 
have  commenced,  the  assured,  whether  a  foreigner  or  a 
British  subject,  is  equally  deprived  of  all  right  to  a  return 
of  premium,  for  he  paid  it  as  the  price  of  a  risk  he  knew 


(y)  As  in  Kellner  v.  Le  Mesurier, 
4  East,  396. 

(z)  As  in  Brandon  v.  Curling,  4 
East,  410. 

(a)  As  in  Furtado  v,  Rogers,  3 
Bos.  &  Pull.  191.;  or  Brandon  r. 
Curling,  4  East,  410. 


(/*)  As  in  Gamba  v,  Le  Mesurier, 
4  East,  407. 

(f)  Lubbock  V.  Potts,  7  East,  447. 

((f)  Furtado  v.  Rogers,  3  bos.  & 
Pull.  191. 
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to  be  illei^  at  the  time  (e) ;  if,  however,  an  a^^ent  in  this  9f  ^^'®  a«"»'ed- 

,^  .  .  ^^  ho  may  be 

country   innocently   effects  an  insurance  for  an  alien,  who  insured. 
has  become  an  alien  enemy  by  the  breaking  out  of  hos-  AHter  if  inno- 
tilities  before  the  policy  was  effected,  thoueh  the  accent  was  "'*^  ^' 

J  I.         J  '  o  --0  menccd  after 

unaware  of  that  fact  at  the  time  he  procured  it  to  be  made,  tiie  breaking 
yet  the  premium  thus  paid  under  a  mistake  of  fact  may  be  ties, 
lecovercd  back  from  the  underwriter,   as  money  had  and 
received.  (/) 

If,  however,  an  alien  enemy  have  any  licence  or  privilege  An  alien 
to  trade,  he  will  have  the  right  of  insuring  his  property  as  licensed  to 
incident  to  the  right  of  trading,  {g)     Such  a  licence  not  only  -^su^gj  ?^  ^ 
legalizes  the  commerce,  and  therefore  the  insurance  by  which 
it  is  sought  to  be  protected  (A),  but  also  enables  the  alien 
enemy,  so  licensed,  to  sue  upon  the  policy,  not  only  in  the  and  may  sue  in 
name  of  the  agent,  but  in  his  own.  (i)     *•'  Whatever  com-  policy ; 
mercc  of  this  kind,"  says  Lord  Ellenborough(/),  "the  crown 
bas  thought  fit  to  permit,  must  be  regarded  by  the  courts  of 
law  a»  legal  with  all  the  consequences  of  its  being  legal ;  one  of 
which  consequences  is,  a  right  to  contract  with  other  subjects 
of  the  country  for  the  purpose  of  protecting  such  property 
by  insurance." 

Hence,  where  a  licence  to  trade  with  the  enemy  was  given  or  by  his  agent, 
to  three  persons,  two  of  whom  themselves  became  alien  ene-  co-licensees 
nues  before  action  brought ;  it  was  held,  that  the  broker,  ^r  ""^  ^''°'^'' 

"  '  '    alien  enemies 

who  had  effected  the  policy  for  all  the  three,  might,  notwith-  ^^^o^e  action 

J.  -^   /.\  brought 

wanding,  recover  upon  it.  (A) 

Where  the  party  intended  to  be  insured  by  the  policy  does  Where  the 

not  become  an  alien  enemy,  until  after  the  loss  and  the  cause  f' be  insured 

0/ action  have  arisen,  his  right  to  sue  on  the  policy  is  only  ^*^  °°*  ^ 

,  ,  *^        ^  .      J    come  an  alien 

sospended  during  the  continuance  of  hostilities,  and  revives  enemy  tin  after 

the  loss,  his 

right  to  sue  is 

/\  «     .    .        «•...<»        ^^  ,,^  'WW      .  -  only  suspended 

(e)  Vandyck©.  Hewitt,  1  East,  96  (h)  Kensington  v.    Inglis.  8  East,   during  the  con- 

Morck  V.   Abel,   S  Bos.  &  Pull.  35.  273.     Conway  v.  Gray,  10  East,  536.    tinuance  of 

Lubbock  V.  Potts,  7  East,  449.     Pal-  (t)  Uspariclia   o.    Noble,    13  East,    hostilities. 

yirt  r.  Leckie.  6  M.  &  Sel.  290.  332. 

if)  Oom  r.  Bruce,  12  East,  235.  (j)  13  East,  p.  341. 

HcDtig  V.  Staniforth,  5  Maulc  &  Sel.  (k)  De  Tastet  9   Taylor,  4  Taunt 

122.  233. 

is)  Wells  9.  Williams,  1  Salk.  45. 
1  Lord  Raymond,  282.  8.  c. 
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Of  the  assured. 
Who  may  be 
insured. 

In  such  casL'H 
the  defence  of 
fdien  enemy 
must  be 
pleaded  in 
abatement. 

Where,  how- 
ever, war  has 
broken  out 
afier  the 
policy,  but 
before  Joss, 
the  disability 
to  sue  is  not 
removed  by  the 
return  of  jieace. 


on  the  restoration  of  peace  (/) ;  hence,  the  defence  of  alien 
enemy,  in  such  cases,  as  it  is  only  in  temporary  suspension  of 
the  plaintifTs  right  to  sue,  can  only  be  taken  advantage  of 
by  a  plea  in  abatement,  and  cannot  be  given  under  the  gene- 
ral issue  (tn) ;  where,  however,  the  war  has  broken  out  before 
the  loss  has  taken  place,  even  though  after  the  policy  has  been 
effected,  the  alien's  disability  to  sue  is  not  removed  by  the 
return  of  peace ;  for  the  policy  in  such  case,  as  we  have 
already  seen,  is  wholly  illegal  and  void.  («) 


What  con<;tI- 
tutes  an  ahen 
enemy. 


Domicil  is  the 
leading  tent  of 
national  cha- 
racter. 


What  consti- 
tutes domicil. 


Art.  II.  Wlio  are  Alien  Enemies.  —  Hostile  National  Character* 
—  How  acquired.  —  By  Domicil  or  by  Trade. 

A.  National  Character  as  acquired  by  Domicil. 

§  54.  Since,  therefore,  all  insurances  on  the  property  of 
alien  enemies  are  in  this  country  strictly  prohibited,  it 
becomes,  of  course,  very  important  to  ascertain  what  con- 
stitutes an  alien  enemy. 

An  alien  enemy ^  in  the  primary  and  obvious  sense  of  the 
words,  is  the  natural-born  subject  of  a  state  actually  engaged 
in  war  with  our  men;  but  the  principle  is  now  fully  esta- 
blished, that,  for  all  commercial  purposes^  the  domicil  of  the 
party,  without  reference  to  his  place  of  birth,  is  the  leading 
test  of  national  character.  Every  person  domiciled  in  a  state 
actually  engaged  in  hostilities  with  our  own,  is  an  alien 
enemy,  whether  he  be  a  born  subject  of  that  state  or  not.  (o) 

As,  therefore,  the  national  character  of  a  party,  for  com- 
mercial purposes,  dei)ends  principally  on  his  domicil,  it  will 
not  be  out  of  place  here  so  far  to  investigate  the  doctrine  of 
domicil,  as  to  be  able  to  ascertain  when  and  how  a  character 


(0  Flindt  V.  Waters,  15  East,  2G6. 

(m)  Harman  r.  Kingston,  3  Camp. 
1 52.  As  to  the  replication  to  such  a  plea, 
see  Bolton  v.  Dobrec,  2  Campb.  1(>2. 

(n)  Gamba  r.  Le  Mesurier,  4  East, 
407. 

(o)  TIic  Indian  Chief,  S  Rob.  Adm. 


Ucp.  18.  The  principle  is  the  same 
in  France.  La  justiciabilite  dhin 
etrangur  ne  depend  pas  de  sa  nationa- 
lite,  mais  de  son  domicile.  (Boulay 
Paty,  Com.  on  Emerigon,  vol.  i.  p.  127. 
cd.  1827:  sec  also  Kcnt*8  Comm.  vol. 
i.  p.  74.  ed.  1844.) 
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of  hostility  becomes  impressed  on  any  party  by  liis  residence  Of  the  ascnred. 

in  a  hostile  country^  so  as  to  render  him  an  alien  enemy,  and  insured. 

thereby  mako  him  incapable  of  protecting  his  property  by  a 

contract  of  insurance. 

To  this  extenty  and  with  this  object  onli/y  we  will  first  briefly 
Btate  the  general  principles  which  may  now  be  considered  as 
established  with  regard  to  the  law  of  domicil,  and  then  advert 
to  the  cases  connected  with  the  subject  of  marine  insurance, 
in  which  those  principles  have  been  illustrated  and  applied. 

It  would  lead  us  too  far  beyond  the  subject  of  the  present 
work,  to  enter  at  any  length  into  the  examination  of  those 
profound  and  luminous  judgments  by  which  Lord  Stowell 
earned  for  himself  an  unequalled  fame  among  the  masters  of 
international  law;  we  must  be  contented  with  a  summary 
statement  of  some  of  the  principles  which  he  established,  and 
with  an  occasional  reference  to  those  elaborate  decisions  on 
the  otlier  side  of  the  Atlantic,  in  which  the  great  American 
jurists  have  followed  with  no  unequal  footsteps  in  the  same 
ample  field  of  research,  (jp) 

\  55.  That  is  properly  the  domicil  of  a  person,  where  he  Definition  «f 
luu  his  true  fixed  permanent  home,  and  principal  establish* 
ment;  in  which,  when  present,  he  has  the  intention  of  remain- 
ing (animus  manendi),  and  from  which  he  is  never  absent 
without  the  intention  of  returning  {ariimo  revertendi)  directly 
he  shall  have  accomplished  the  purpose  for  which  he  left 
iL(y) 

The  two  great  tests  of  domicil  are :  1.  The  fact  of  residing  Tlie  two  great 

1  /  Y»  ».\  rm  •  •  n  •  f  tCStS  of  doini- 

in  a  place  {factum  manendi);  2.  The  mtcntion  of  abidmg  cih— 

1.   Inhabitancy 
(facfum  ma* 

ip)  The   whole  .  of  this  section  is  definitions,   amongst    which    may   be    nendi)* 

»«y  Urgely   indebted  to   the   fourth  taken  the  following,  from  Tothier :  —    2-   Tlie  inten* 

Ittture  of  CbanceUor    Kent's  ad mir-  "  Cest  le  lieu  oii  une  personne  a  6tabli    *»«»».  of  a^»^|"S 

Bbie  commentaries,  and  to  the  chapter  la  siege  principal  de  sa  demeure  et  de       ,^'\ 

on  Domicil  in  Mr.  J.  Story's  Conflict  ses  aflaires ; "  and  one  which  is  pro* 

o'Iaw,  bably  his  own  :  —  "  That  place  is  pro- 

(9)  This    agrees    almost    verbatim  perly  the  domicil  of  a  person  in  which 

*ith  the  definition  given  in  the  Civil  his   habitation    is    fixed   without   any 

I^w.     Code,  lib.  Xi  tit.  39.   f.  7.,  as  present  intention  of  removing  thero- 

titud  in  Story's  Conflict  of  Law,  chap,  from.**     Ibid.  p.  4(»>  47. 
■u*  p.  45.     He  collects  several  other 
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Of  the  assured. 
Who  may  be 
insured. 


PrimA  facie, 
the  animvi  ma* 
nendi  will  be 
inferred  from 
the  factum 
manendi. 


This  presump- 
tion is  easily 
rebutted ;  as 
by  showing 
that  he  was  re* 
siding  for  a 
definite  short 
period,  or  with 
a  view  to  a 
special  purpose 
only; 


or  by  showing 
that  his  resi- 
dence was  con- 
strained and 
involuntary;  as 
where  a  man  is 
detained  by  the 
breaking  out  of 
hostilities. 


there  {animus  manendi)^  either  for  a  permanency  or  an 
indefinite  period. 

^^  It  is  not  the  mere  act  of  inhabitancy  in  a  place>  which 
makes  it  the  domicil : "  but  this  fact^  coupled  with  the  in- 
tention of  abiding  there,  (r)  Neque  animus  manendi  sine 
facto,  ncc  factum  manendi  sine  animo  ad  domicilium  con- 
stituendum  sufficit.  {ti) 

Primd  facie^  indeed  (and  it  is  important  to  remark  this), 
the  presumption  arising  from  actual  residence  in  a  place,  is, 
that  the  party  is  there  animo  manendi {()\  a  person  *^  being  at 
a  place,"  says  Lord  Thurlow,  "  is  primd  facie  evidence  of  his 
being  domiciled  there,  and  it  lies  on  those  who  say  otherwise, 
to  rebut  that  evidence."  (w) 

Directly,  however,  it  appears  that  the  residence  was  not 
coupled  with  any  real  animus  manendi^  any  purpose  of  abiding 
at  the  place  of  residence  and  making  it  the  fixed  and  perma- 
nent home  or  place  of  business  of  the  party,  the  presumption 
arising  from  the  mere  fact  of  actual  residence  is  rebutted. 
Hence,  if  it  can  be  shown  that  a  man  lias  merely  come  into  a 
foreign  country  for  a  definite  period,  or  to  accomplish  a  par- 
ticular purpose,  intending  to  return  to  his  own  country 
directly  such  period  has  elapsed,  or  such  purpose  been  ac- 
complished, he  will  not  be  considered  to  have  acquired  a  new 
domicil  by  a  residence  connected  with  such  purpose,  although 
his  stay  may  exceed  the  period  originally  contemplated,  and 
extend  over  a  considerable  time,  (v)  And  the  same  principle 
applies  to  all  cases  of  constrained  and  involuntary  residence 
in  a  foreign  country ;  as,  for  instance,  if  a  man  is  entrapped 
or  detained  on  the  breaking  out  of  hostilities  in  an  enemy's 
country,  this  forced  residence  will  not  constitute  a  domicil 


(r)  Story's  Conflict  of  I<aw,  chap, 
iii.  s.  44.  p.  47. 

(«)  See  D*Argcntie  ad  Leges  Bri- 
tonum,  cited  ibid. 

(i)  "  The  actual  place  where  a  man  is, 
is  primA  facie  to  a  great  many  purposes 
bis  domicil.**  Per  Lord  Tliurlow  in 
Bempd^  v.  Johnstone,  3  Ves.  198. 
See  also  the  Bermon,  1  Robinson's  Ad- 
miralty Rep.  86.     The  Diana,  5  Rob. 


Adm.  Rep.  60.  The  President,  ibid. 
277. 

(«)  In  Bruce  t\  Bruce  (before  the 
House  of  Lords),  2  Bos.  &  Pull.  230. 
note.  See  also  Bempd6  o.  Johnstone, 
.S  Ves.  198.  Stanley  v,  Bemers,  3 
Ilagg.  Eccl.  Rep.  374.  See  also  The 
Ocean,  5  Rob.  Ad.  Rep.  90. 

(v)  The  Harmony,  2  Robinson's 
Adm.  Rep.  322. 
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nor  impress  him  with  the  character  of  an  alien  enemy,  (w)  Of  the  assured. 

In  the  latter  class  of  cases,  it  is  clear,  there  is  no  animus  insured.*^ 
manendi  at  all,  but  merely  a  conipulsio  manendi  :    in  the 
former  there  is  no  animus  maneruliy  in  the  sense  requisite  to 
gain  a  domicil ;  no  intention,  that  is,  of  abiding  with  a  view 
to  a  permanent  establishment. 

« 

§  56.  It  is  principally  in  these  coses,  in  which  parties,  having  Where  parties, 

originally  left  their  own  country  for  some  special  puqioses  of  uHy  jeft  their' 

pleasure,  or  of  business,  continue  to  reside  for  a  long  time  in  a  fo^some  ^'^1111 

foreign  country  in  the  prosecution  of  such  purposes,  that  the  purpo"«f  reside 

ingenmty  01  the  courts  has  been  exerted,  and  almost  ex-  in  another  in 

Imusted,  in  drawing  the  line  of  distinction  between  what  shall  fh^p™^ 

and  what  shall  not  amount  to  a  change  of  domicih  **»«  question  of 

_  .  .11  111./.  ao»n»<?il  oft*"»n 

In  the  first  place  it  may  be  considered  as  settled,  that,  if  becomes  diffi. 

the  party  continues  to  reside  in  the  foreign  land  for  some  !"  .* 

time  after  he  has  accomplished  the  purpose  for  which  he  case,  the  party 

originally  went  there,  such  continued  residence,  especially  if  ^"id^  hMhe 

accompanied  by  trading,  will  be  held  to  operate  a  change  of  foreign  coun- 

domiciL  (x)     The  intention   of   returning    to    his  native  time  after  the 

country  is  considered  to  cease,  and  the  intention  of  abiding  inc«)in"'^°** 

in  the  country  of  his  residence  is  considered  to  begin,  directly  p^^**'*^^*.  ^^  ^/^l 

•^  ^  ^  *^  •'  be  conKidered 

the  purpose  is  terminated  for  which  he  left  the  one  and  went  domiciled 
to  reside  in  the  other. 

But  it  further  appears  that,  even  although  the  special  object  Even  though 
of  his  visit  may  continue  to  be  the  cause  of  his  stay,  yet  a  purpose  con- 
party  cannot  remain  an  unlimited  or  indefinite  time  in  a  *'""^  '**  ^^ 

V,     ,  ,  ,  the  object  of 

toreign  country,  even  for  the  accomplishment  of  a  special  his  stay,  he 

purpose,  without   changing  his  domicil  and  assuming   the  i^'ihe  fo^ei^n 

^onal  character  of  the  country  of  his  residence.  (//)  country  for  an 

"'         ^  .  unhmited  time 

In  the  determination  of  the  question,  some  weight  must  no  without  ac- 

*  quiring  a  do- 
micil there. 

(«)  Per  Lord  EUcnborough,  in  recovered,  and  engaged  more  or  less  in 
Biomley  v,  Hescltmc,  1  Camp.  76.  trade.  fElbersr.  Union  Ins.  Comp.  16 
The  Ocean)  5  Rob.  90.  Johns.  New  York  Uep.  1 28. 

{t)  So  held  in  a  ease  decided  in  the         (y)  See    the    judgment    of    Lord 
I'nited  States  where  a  foreigner  having     Stowell  in  the  Harmony,  i2  Uob.  Ad. 
come  to  New  York  for  the  recovery  of     JElep.  3122. 
iHthuUtb,  continued  there  after  he  had 
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or  the  assured. 
AVho  may  be 
insured. 

The  period  for 
which  he  can 
so  reside,  with- 
out acquiring  a 
domicil,  de- 
pends, in  some 
degree,  on  the 
character  of  the 
purpose  for 
which  he  went 
there. 

If,  when  he 
went,  he  knew 
that  the  object 
of  his  visit 
would  detain 
him  long,  •—  a 
protracted  stay, 
though  solely 
fur  the  accom- 
plishment of 
such  purpose, 
might  gain  a 
dumicil. 

If,  on  the  other 
band,  he  had 
no  intention  in 
the  first  in- 
stance of 
making  a  pro- 
tracted stay,  a 
long  rtsidence 
for  the  accom- 
plLshment  of 
the  purpose 
would  not  con- 
fer a  domicil. 

Case  in  illus- 
tration of  this 
principle : 
Lord  Stowell 
in  the  Har- 
mony. 


doubt  be  attached  to  the  character  of  the  purpose  for  which 
the  party  changed  his  place  of  residence ;  if  that  purpose  be 
one  which,  to  the  knowledge  of  the  party,  will  necessarily 
oblige  him  to  reside  in  the  foreign  country  for  a  considerable 
or  indefinite  time,  then  no  doubt  the  time  of  his  stay,  as  con- 
nected with  that  puq^ose,  becomes  an  important  element  of 
consideration ;  and  circumstances  may  easily  be  conceived  in 
which  a  protracted  stay  in  a  foreign  country,  especially  if 
accompanied  by  trading  or  any  other  evidence  of  a  settled 
establishment,  would  be  held  to  change  the  domicil,  though 
the  party  may  all  along  have  been  engaged  in  forwarding  the 
special  purpose  of  his  visit,  and  may,  throughout,  have  kept 
up  the  intention  of  returning,  when  he  should  have  accom- 
plished such  purpose,  to  his  native  country.  (?) 

On  the  other  hand,  where  there  has  not  been  originally 
any  intention  of  making  a  protracted  stay,  but  only  of  re- 
siding for  a  limited  time,  and  a  definite  purpose;  but  the 
period  of  residence  has  been  extended  beyond  the  party's 
wish  or  against  his  will,  cither  by  direct  constraint  or  by  the 
necessary  delays  of  business,  such  residence,  however  pro- 
tracted, will  not  change  the  original  domiciL  (a) 

Lord  Stowell  thus  illustrates  the  distinction  between  the 
two  cases :  —  "  Suppose  an  American  comes  to  Europe  with 
six  temporary  cargoes,  of  which  he  has  the  present  care  and 
management,  meaning  to  return  to  America  immediately; 
this  would  form  a  dificrent  case  from  that  of  the  same 
American  coming  over  with  one  cargo  and  fixing  himself 
here  to  receive  five  remaining  cargoes,  one  each  year  suc- 
cessively." (h) 

The  distinction  may  be  further  illustrated  by  the  two  fol- 
lowing cases,  one  of  wliich  was  decided  in  this  country  and 


(z)  The  Harmony,  3  Rob.  Ad.  322.     ISendelack,    4  Esp.  107.     ^The  Ann 


It  is  in  reference  to  this  class  of  cases 
that  Lord  Stowell  there  says,  **  Be  the 
occupation  what  it  may,  it  cannot 
happen,  but  with  few  exceptions,  that 
mere  length  of  time  shall  not  constitute 
domicil."     See  the  case  of  Tabbs  v. 


Green,  1  Gallison,  Ad.  Hep.  264. 

(a)  The  Diana,  5  Rob.  Ad.  Rep.  60. 
The  Ocean,  ibid.  90. 

{b)  In  the  Harmony,  3  Rob.  Ad. 
Rep.  340. 
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the  other  in  the  United  States,  but  both  of  which  appear  Of  the  assured, 
founded  on  equally  sound  principles.  insured."^ 

Tabbs  was  a  native-born  subject  of  America,  commaniling  ^jTj^j^  ^ 
a  vessel  employed  in  the  trade  between  England  and  the  deiack,  4  Esp. 
United  States.  About  four  years  before  the  action  in  which 
the  question  of  his  nationality  arose,  he  had  married  an 
English  wife,  by  whom  he  had  a  family,  and  who  ever  since 
the  marriage  had  resided  in  a  house  which  he  had  taken  in 
Liverpool,  where  he,  too,  lived  with  her  when  at  home. 
Since  his  marriage  be  had  made  one  or  two  voyages  to 
America,  from  which  he  had  returned  and  lived  with  his 
fiunily  at  Liverpool,  and  for  the  last  year  he  had  never  left 
England :  it  appeared,  however,  that  he  had  it  in  contempla- 
tion, at  some  future  time,  to  go  with  his  family  to  America 
and  reside  there.  Lord  Kenyon  held,  that  his  residence 
in  this  country,  under  the  circumstances  above  detailed, 
hid  operated  a  change  of  domicil,  and  given  him,  for  all 
oonunercial  purposes,  the  national  character  of  a  British 
iubject  (c) 

A  native-born  subject  of  Great  Britain,  who  had  become  The  Ann, 
a  naturalised  citizen  of  New  York,  and  member  of  a  com-  lison'sRep. 
Dttercial  house  there,  went,  in  1808,  to  Jamaica  (within  the  ^^*' 
dominions  of  his  native  state),  to  collect  debts  due  to  his 
^use;  he  went  there  again  for  the  same  purpose  in  1810, 
^d  then  stayed  there,  for  that  purpose,  about  a  year ;  he 
went  a  third  time,  for  the  same  purpose,  in  1811,  and  rc- 
DMuned  there  until  after  the  declaration  of  war  by  the  United 
States  against  Great  Britain  in  1812:  during  the  whole 
period  of  his  visits  to  Jamaica  his  business  continued  to  be 
conducted  at  New  York,  and  it  was  understood  there  that 
^^  proposed  to  return.  Hence,  though  he  had  resided  a  con- 
^derable  portion  of  his  time  at  Jamaica  during  the  four  years 
pi^eding  the  war,  and  was  there  when  war  was  declared,  it 
was  held  that  his  native  national  character  had  not  reverted, 
BO  as  to  supersede  that,  acquired  by  his  residence  in  the 
United  States,  since  he  was  absent^  rather  for  a  temporary 

(c)  Tabbs  v.  Bendelack,  4  Esp.  107. 

H 
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Of  the  assured. 
Who  may  be 
insured. 

The  great  test 
of  domicil,  as 
shovrn  bj  the 
above  cases,  is 
the  animus 
nutntndi. 


What  will  1)0 
considered  as 
evidence  of  an 
animus 
manendi. 


Slighter  evi- 
dence is  re- 
quired in  the 
case  of  a  man 
returning  to 
his  native 
country. 


A  national 
character  ac- 
quired in  a 
foreign  country 
changes  im- 
mediately the 
party  has  left 
such  country, 
animo  non  re- 
vertendi;  espe- 
cially if  he 
have  so  left  it 
in  order  to  re- 
turn to  his 
own. 


purpose,   than    with    the    intention    of  establishing    himself 
abroad,  (d) 

It  may  therefore  be  laid  down  as  a  general  rule  that,  in  all 
questions  with  regard  to  domicile  the  chief  point  to  be  consi- 
dered is  the  animus  manendi :  if  there  be  no  intention  of 
making  a  fixed  and  permanent  abode  in  a  foreign  countiy, 
even  a  protracted  residence  there  will  not  change  the  domicil ; 
as^  e.  g.j  ^  here  the  accomplishment  of  a  temporary  purpose  is 
the  chief  object  of  the  stay  (e);  while^  on  the  other  hand^  even 
the  shortest  residence,  if  with  a  design  of  a  permanent  settle- 
ment, stamps  the  party  so  residing  with  the  national  charac- 
ter. (/)  ^*  If  the  intention  to  establish  a  permanent  residence 
be  once  ascertained,  the  recency  of  the  establishment,  though 
it  may  have  been  for  a  day  only,  is  immaterial."  (jr) 

The  point,  then,  to  be  ascertained  being  the  real  intention 
of  the  party  himself  no  circumstance  can  be  regarded  as  un- 
important which  can  in  any  way  tend  to  throw  light  upon  it, 
and  the  amount  of  evidence  required  to  establish  an  animum 
manendi  must,  of  course,  vary  with  the  circumstances  of  the 
particular  case. 

Thus,  upon  the  plainest  principles  of  good  sense,  slighter 
evidence  would  be  required  to  make  out  an  animum  manendi 
in  the  case  of  a  man  returning  to  his  own  country,  than  in 
the  case  of  the  same  man  going  to  reside  in  a  foreign  land. 
In  the  former  case  there  is  a  natural  presumption  that  the 
party  is  returning  to  reassume  his  original  character ;  in  the 
other  the  natural  presumption  rather  is,  that  he  is  not  going 
for  the  purposes  of  making  his  home  in  the  foreign  country, 
but  rather  of  returning  thence  to  his  own,  when  he  shall  have 
accomplished  the  objects  of  his  journey.  Hence  a  national 
character,  acquired  in  a  foreign  country  by  residence,  changes 
inunediately  the  party  has  left  such  country  animo  mm  rever- 
tendi;  and  this  is  especially  the  case  if  he  have  left  the  foreign 


(<f)  t  The  Ann,  Green,  1  Gallison*s 
Rep.  374.  See  also  Maryatt  r.  Wil- 
son, 1  Bos.  &  Pull.  430;  8  T.  Rep. 
31.  s.  c  \The  Freundschaft,  3  Wlica- 
ton,  51. 


(e)  The  Diana,  5  Rob.  Ad.  Rep. 
6a     The  Ocean,  5  Rob.  Rep.  9a 

(/)  t  The  Venus,  8  Crancb.  &  C  R. 
253. 

0^)  Chancellor  Kent's  Comm.  vol.  I 
p.  76.  ed.  1844. 
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to  return  to  his  native  couittry,  sine  animo  revertendi.     In  Of  the  assured, 
6uch  case  the  native  doniicil  revives  while  he  is  yet  in  transitu,  inJJ^rJU"^  ^ 

for  it  very  easily  reverts,  and  is  re-acquired  the  moment  the  " 

foreign  domicil  is  abandoned,  (h)    But  here,  as  in  all  other 
cases,  the  animus  manendi,  or,  rather,  the  animus  non  rever^ 
tendi,  is  the  all-important  test ;  and  therefore  a  mere  return 
to  a  man's  native  country,  without  any  intention  to  abandon 
his  foreign  domicil,  does  not,  as  we  have  seen,  work  any 
change  of  domicil.  (t)     Thus,  where  a  British-bom  subject, 
who  had  been  adopted,  and  acquired  a  domicil  as  a  citizen 
of  the  United  States,  returned  for  a  few  days  to  the  British 
dominions,  in  the  course   of   prosecuting   a  voyage  from 
America  to  the  East  Indies,  his  native  national  character  was 
held  not  to  have  reverted  by  this  limited  stay  in  his  native 
country  for  a  temporary  purpose.  (J)     So  a  British-bom  sub- 
ject, having  a  mercantile  establishment  in  Lisbon,  was  held, 
in  the  United  States,  not  to  have  lost  the  Portuguese  national 
character  by  retuming  to  England  for  a  special  purpose.  (A) 

§  57.  The  most  decisive  proof  that  a  man  can  give  of  his  The  most  con. 
having  the  animus  manendi  in  a  foreign  country  is  his  main-  ofTimm*!;^ 
tainine  a  commercial  establishment  there ;  so  strong,  indeed,  *»ying  the 
ifl  the  inference  arising  from  this  fact  that  it  is  alone  sufficient  in  a  foreign 
to  impress  a  man  with  the  national  character  as  far  as  relates  tnSing*ai*wt4l 
to  all  his  property  connected  with  such   establishmenty  even  "  ^^^^ing 
though  he  may  not  be  actually  resident  in  the  country  (J) : 
vhcn  coupled  with  the  additional  fact  of  residence,  it  amounts 
to  the  strongest  conceivable  case  of  domicil.   **  No  position,  in 


(A)  The  Indian  Chief,  3  Rob.  Adm.  {k)  f  The  Frcundscbaft,3  Wheaton's 

^  12.    La  Virginie,   5  Rob.  Ad.  Supreme  Court   Reps.  51.     See  alno 

^<  98.     See  Kenfs  Comm.  vol  i  the  case  of  the  f  Ann,  Green,  1  Galli . 

P*7<»<  cd.  1844.     Story *8   Conflict  of  son,  already  cited  iuprd;  see  also  the 

1^*1,  chap.  iii.  s.  48.  p.  5S.  f  Nereid,  9  Cranch*8  Supreme  Court 

(i)  Wilson  V.  Marryatt,  8  T.  Rep.  f  RiT-  S^^. 

Tbe  Freundsehaft,  S  Wheaton*s   Su-  (/)   The   Vigilantio,    1    Rob.    Ad. 

P'CBe  Court  Heps.  51.     f  The  Ann,  Rep.  1.     The  Portland,  3  Rob.  Rep. 

Green,  I  Gallison*8   Rep.   274.     See  41.,  sustained  in  the  United  States  inf 

■In  tbc  Indian  Chief,  3  Rob.  Rep.  12.  the  Antonia  Joanna,  1  Whcaton,  159. 

.  0)  Wilson  •.  Marryatt,  8  T.  Rep.  The  Freundsehaft,  4  Wheaton,  105. 
SI. 
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Of  the  assured. 
Who  may  be 
insured. 


Enemies  re- 
sident and 
trading  in  a 
iMutrdf  state 
are,  for  all 
eommercial 
purposes,  re- 
garded as  neu- 
trals, and  vice 
vend,  neutrals 
or  native-born 
subjects  living 
and  trading  in 
a  hostile  state 
are  regarded  as 
enemies. 

British-bom 
subjects  re- 
aiding  and 
trading  in 
hostile  states 
during  war,  are 
regarded,  for 
all  commercial 
purposes,  as 
alien  enemies. 


fact,**  says  Mr.  Chancellor  Kent,  "  is  more  clear  than  this,  that 
if  a  person  goes  into  a  foreign  country  and  engages  in  a  trade 
there,  he  is  to  be  considered  a  merchant  of  that  country,  and 
a  subject  to  all  civil  purposes,  whether  that  country  be  hostile 
or  neutraL"  (m)  "  Persons  resident  in  a  country  and  carrying 
on  trade  there,  by  which  both  they  and  the  country  are  bene- 
fited, are  to  be  considered  the  subjects  of  that  country,  at 
least,  so  far  as  to  subject  their  property  to  capture  by  a  coun- 
try at  war  with  that  in  which  they  live."  (n) 

In  the  same  way,  if  the  natives  of  a  belligerent  state  are 
resident  and  carrying  on  their  business  in  a  neutral  country, 
they  are,  for  all  commercial  purposes,  regarded  as  subjects  of 
the  neutral  state,  and  enjoy  all  the  privileges,  and  are  sub- 
jected to  all  the  inconveniences,  of  a  neutral  trade,  {o) 

Every  party y  in  shorty  toho  resides  and  trades  in  a  country  is 
regarded,  in  Mercantile  Law,  as  a  subject  of  that  country ,  and 
must  take  the  advantages  and  disadvantages^  whatever  they 
may  be,  of  the  country  of  his  residence. 

This  general  principle  has  been  extended  in  our  courts  to 
the  case  of  British-bom  subjects,  residing  either  in  hostile  or 
neutral  countries.  When  resident  and  carrying  on  trade  in  a 
hostile  country  during  time  of  war,  a  British-born  subject  is, 
for  all  commercial  purposes,  regarded  as  an  alien  enemy :  his 
property  is  as  much  liable  to  capture  and  all  the  other  inci- 
dents of  war  as  that  of  any  other  belligerent ;  no  contracts 
which  he  makes  in  respect  of  it  can  be  enforced  in  our  courts ; 
and  any  insurances  by  which  he  might  seek  to  protect  it  are 
deemed  utterly  illegal  and  void,  (f?)     An   Englishman  so 


(m)  Kent's  Comm.  voL  L  p.  74. 

(it)  Per  Lord  Kenyon,  in  Tabbs  v, 
Bendelack,  4  Esp.  107.  Ste  Wilson 
V.  Marryatt,  8  Term.  Rep.  31.  The 
Indian  Chief,  3  Rob.  Adm.  Rep.  19. 
The  Anna  Catherina,  4  Rob.  Ad.  Rep. 
107.  The  President,  5  Rob.  Adm. 
Rep.  277. 

(o)  Wilson  V.  Marryatt,  8  T.  Rep. 
31.  M*ConneIl  p.  Hector,  3  Bos.  & 
Pull.  113.  The  Danaous  (in  the  House 
of  Lords),  cited  4  Rob.  Adm.  Rep.  255. 
Bell  V,  Reid,  1  M.  &  Sel.  726.    The 


cases  in  the  United  States  on  the  same 
subject  are  referred  to  in  Kent's  Comm. 
Tol.  i.  p.  75.  note  a.  The  most  im- 
portant aref  the  Venus,  8  Cranch's 
Supreme  Court  Rep.  253.  f  The 
Frances,  ibid.  363. 

(p)  Potts  V.Bell,  8  Term.  Rep.  548. 
M<Connell  v.  Hector,  3  Bus.  &  Pull. 
113.  Roberts  v.  Hardy,  3  M.  &  Sel. 
533.  Willeson  p.  Patteson,  7  Taunt 
438.  O'Mealey  v,  Wilson,  1  Camp. 
481. 
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trading  under  the  protection  of  a  hostile  state  is  as  much  an  or  the  assured 

alien  enemy  as  though  he  was  bom  there ;  and  Lord  Alvanley  iYsu'JJd"^  ^ 

said,  "he  never  wished  to  hear  it  argued,  that  a  person  so  

situated  was  entitled  to  sue  an  English  subject  in  an  English 
court  of  justice,"  (q) 

The  rigour  of  this  principle,  indeed,  must  not  be  extended  If  the  residence 
to  cases  in  which  the  residence  in  the  hostile  country  is  not  country  is  in- 
accompanied  with  trading,  and  does  not  clearly  appear  to  ^^^m  mM 
bave  been  voluntary.     Thus,  where  the  partner  of  a  mercan-  hy  trading,  the 
tile  house  here  sailed  for  America,  with  his  wife  and  family,  apply, 
after  war  had,  in  fact,  been  declared  between  this  country 
aod  the  States,  but  before  he  knew  of  it,  or  had  any  reason  to 
tuipectit;  and  aft^r  his  arrival  in  America  he  continued  to 
i^de  there  throughout  the  war,  but  without  engaging  in 
trade ;  and  it  did  not  clearly  appear  that  his  stay  was  not 
compulBory ;  Lord  Ellenborough  held,  that  he  could  not,  by 
such  residence,  be  considered  to  have  acquired  a  hostile  cha- 
racter, (r) 

If)  however,   the  native-bom  subject  of  one  state  has  If  the  native* 

Quired  a  domicil  in  a  hostile  state,  by  residing  and  keeping  one  state^as 

up  a  conunercial  establishment  there  before  the  breakinir  out  y^**".**!!^.* 

domicil  in  a 

ofhofitilities,  it  has  been  decided  in  the  United  States  that  foreign  sute 

his  property,  shipped  before  knowledge  of  the  war,  but  while  and  trading 

Ub  acquired  domicil  continued,  would  be  liable  to  capture,  pe^^iJ^hw*^ 

on  the  ground  that  his  permanent  residence  had  stamped  him  1^"  decided 

•^1    .  .        1     ,  /•    1      1        M  mi  •  ***  ^^^  United 

^W  the  national  character  oi  the  hostile  country.     This  was  sutcs,  that,  in 

the  point  decided  in  the  celebrated  American  case  of  the  p^pertj"'  ^^ 

Venus,  (s)   In  that  case  some  American  merchants,  who  had  j^^ipped  before 

J  .  .  .   .  J  .  knowledge 

gained  a  domicil  by    residing  and    carrying    on   trade  in  thereof  may  be 

England,  before  hearing  of  the  declaration  of  war  by  the  ule  cruisers  of 

l^'nited  States  agamst  Great  Britain  in  1812,  and  while  they  ^**  ^'^^  »***^- 


(9)  to  M*Connell    e.    Hector,    3  voL  L  p.  78.  and  the  remarks  of  Mr. 

Boi.  &  Pull.  1 18.  Phillips,  vol  I  p.  63.  note  a,  who  in- 

(r)  Roberts  r.  Hardy,  3  M.  &  Sul.  clines  to  the  opinion  of  Ch.  J.  Mar- 

3SS»,  as  explained  in  the  case  of  Wil-  shall,  and  refers  to  the  Ocean,  5  Rob. 

ic«n  9,  Patteson,  7  Taunt  438.  Ad.  Rep.  90,  as  supporting  his  view 

(0 1  The  Venus,  8  Cranch's  Supreme  of  the  case. 
Cmui  Rep.  277.     Sec  Kent's  Comm. 
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or  the  assured,  had  no  particular  expectation  of  it>  nor  any  intention  of 
intured.     "^     ceasing  to  reside  in  this  country^  shipped  cargoes  to  the 

United  States,  which  were  captured  by  American  cruisers, 

after  the  declaration  of  hostilities :  a  majority  of  the  judges 

of  the  Supreme  Court  decided  (against  the  opinion,  however, 

of  Mr.  Chief  Justice  Marshall)  that  the  property  was  liable 

to  capture  as  belonging  to  those  who,  by  trading  and  reading 

in  an  actually  hostile  country,  were  to  be  regarded,  for  all 

commercial  purposes,  as  alien  enemies.     Chief  J.  Marshall 

dissented,  on  the  ground  that  the  parties  should  have  had  an 

opportunity  given  them,  after  they  knew  of  the  declaration 

of  war,  to  show  by  their  acts  whether  or  not  they  intended 

to  continue  to  make  the  hostile  country  the  place  of  their 

permanent  abode. 

A  BritUh-born       In  one  casc  Lord  Ellenborough  held  that  a  British-bom 

comes  an  alien   Subject  became  an  alien  enemy  by  residing  and  trading  in  a 

^f?7  ^7  ,       hostile  country,  even  though  he  had  been  adopted  as  the  citi- 

residence  in  a    zen  of  a  neutral  state,  and  was  then  residing  and  carrying  on 

even  though      ^^^  busincss  in  the  hostile  country  as  the  recognized  agent  of 

he  trade  and      gu^h  neutral  State.  (0 

reside  there  as  .... 

the  recognised  Upon  the  same  principle  British-bom  subjects,  residing  and 
tndstat^  °*"'  carrying  on  trade  in  a  neutral  country,  are  admitted,  in  respect 
^'^'nted^'ra  *^  ^^^  bon&  fide  trade,  to  all  the  privileges  of  a  neutral 
as  a  citixen.       character,  (i^) 

b^^"bvcta.  Thus,  a  British-bom  subject,  adopted  by  and  trading  in 
residing  and  the  United  States,  was  permitted  to  prosecute  a  voyage  from 
neutraf  oonn-  America  to  the  East  Indies  in  a  manner  which  would  have 
tr^haveaiuhe  \^qqxl  illegal  In  a  British  subject,  but  was  permitted  by  treaty 
immunities  of  to  the  citlzcBs  of  the  United  States,  (t?) 
character.  He  may  also,  like  any  other  neutral,  carry  on  trade  with 

powers  at  war  with  his  own  country.  Thus,  in  the  case  of 
the  Danaous,  which  came  before  the  House  of  Lords  in  1802, 
a  British-bom  subject,  resident  and  trading  in  Portugal,  was 
allowed  the  benefit  of  the  Portuguese  neutral  character,  so 

(0  O'Mcally  r.  Wilson,   1   Camp.        (r)  Wilson  o.  Marryatt,  8  T.  Rei^. 
481.  31. 

(«)  Sec  the  Emanuel,  1  Rob,  Ad, 
Rep.  269. 
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far  as  to  render  his  trade  with  Holland^  then  at  war  with  or  the  assured. 

England,  not  impeachable  as  an  illegal  trade,  (to)  insurcd!'^^ 
The  same  rule  was  afterwards  applied  to  a  natural-born 

Britidi  subject,  domiciled  in  the  United  States ;  and  it  was 

Iidd  that  he  might  lawfully  trade  to  a  country  at  war  with 

England,  but  at  peace  with  the  United  States,  (r) 

It  has,  however,  been  decided  in  the  Umted  States  (and  A  penon  can- 

the  decision  seems  thoroughly  well  founded),  that  a  person  is  privileges  of 

not  permitted  to  acquire  a  neutral  domicil  for  the  purpose  of  character*b 

protecting  such  trade  againt  the  belligerent  claims  of  the  migrating  to 

neatial  country,  if  he  emigrate  into  the  neutral  country  from  nute,  jhffranu 

bis  own,  Jloffrante  bello.  (y)  ^*^^ 

Though  a  neutral  may  have  been  resident  and  carrying  on  ir,  on  the 

trade  in  a  foreign  country,  up  to  the  time  of  the  breaking  ofhosautlwja 

out  of  hostilities  between  that  country  and  our  own ;  yet  if  ne"\™l  giv« 

,  ii»i-      up  his  residence 

be  then,  or  shortly  afterwards,  breaks  up  his  establishment  m  and  trading  in' 

the  enemy's  country  and  comes  to  reside  here,  he  will  not  be  rountry^^iie*"* 

preduded  from  recovering  in  our  courts  during  the  con-  jn«y  recover 

tinuance  of  the  war,  on  a  separate  policy  effected  by  his  policy  effected 

orders  before  the  commencement  of  hostilities,  to  protect  his  breaking  out 

*ffQTate  share  as  part  owner  in  a  ship  and  cargo,  the  other  of  hostiUdea, 

OKttetj  of  which  was  owned  by  the  alien  enemy,  in  coi\junc-  separate  in- 

tion  with  whom  he  had,  previously  to  the  declaration  of  owner^^ro- 

Jwetilities,  been  carrying  on  his  establishment  in  the  foreign  ''*^**^!,^ 

COOntry,  (z)  the  hostile 

Where  the  party  interested  is  himself  a  neutral,  and  the  „  . , 

Y     ,  ,  ,  Residence  in  a 

policy  is  effected  to  cover  goods  consigned  to  him  at  a  neutral  port  occupied 
port,  such  policy  is  not  rendered  void  by  the  neutral's  happen-  troop«*do«  not 
"^at  the' time  to  be  resident  in  a  place,  which,  though  JJX^ih^" 
Bitoated  in  the  dominions  of  a  neutral,  is  then  occupied  by  hostile  cha- 
^  troops  of  the  enemy,  (a) 

(*)  Ctted  in  4  Rob.  Adm.  Rep.  p.  (z)  Rotch  p.  Edie,  6  T.  Rep.  413; 

355.  note.  such  seems  to  be  the  true  effect  of  the 

(')  Bell  9.  Reid,  1  Maule  &  Sol.  case.     See  a  note  of  Lord  Campbell's 

^^'  to  his  report  of  Bromley  v,  Heseltine, 

Of)  t  The  Dos  Hermanos,  2  Whea-  1  Camp.  p.  75. 

^'*  Supreme    Court   Reps.   p.  76.  (a)  Bromley  v.  Heseltine,  1  Camp. 

«*^  Kent's  Comm.  toI.  L  p.  75.  ed.  75. 
1844.    Phillips  on  Ins.  vol  L  p.  65, 
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Of  the  assured.  §  58.  During  the  unexampled  circumstances  of  Napoleon's 

insured.  wars,  it  frequently   became  important  to  decide  upon  the 

Principles  for  national  character  of  ports,  which,  though  nominally  neutral, 

testing  the  na.  ^^j^  y^^  under  military  occupation  by  the  troops  of  the 

racter  of  ports,  French  Emperor.     As  we  shall  have  occasion  to  consider 

occupied^ by  these  cascs  elsewhere,  it  will  be  sufficient  in  this  place  to 

enem^r's  troops,  g^^^  ^^^  ^^^  principles  upon  which  they  were  mainly  decided. 

1st.  That  a  port  belonging  to  a  neutral  state,  though  coerced, 
or  even  occupied,  by  the  forces  of  a  belligerent,  does  not,  by 
virtue  of  such  aggression,  cease  to  be  neutral  and  become 
hostile,  provided  it  still  retains  its  own  institutions  and  its 
own  civil  government. 

2nd.  That  the  most  potent  evidence  in  time  of  general 
war,  as  to  the  hostile  or  non-hostile  character  of  any  port,  is 
the  declaration  of  our  own  government  regarding  it ;  if  our 
own  government,  either  directly  or  indirectly,  recognizes  any 
of  the  ports  of  a  hostile  state,  or  of  its  colonial  possessions, 
as  neutral,  or  non- hostile  ports,  that  is  binding  on  our  courts 
of  justice,  (b) 


B.  National  Character  of  Property,  as  acquired  by  Trade. 

■ 

Troik  is  hardly  §  59.  Domicil,  howcvcr,  though  a  very  important,  is  by  no 

•8atert*of*°  means  the  only  test  of  national  character;  the  nature  of  the 

national  cha-  trade  a  man  carries  on,  and  the  mode  in  which  he  pursues  it, 

racter,  than  ^       ^                    ...            . 

donMciV,  as  far  is  hardly  less  influential  in  determining  his  national  charac- 

property.  tcr,  for  Commercial  purposes,  than  the  place  of  his  residence. 

Keening  up  a  Thus,  there  Can  be  no  doubt  that  the  act  of  trading  or 

trading  esta^  kecpinff   ou   foot   a  mercantile    establishment  in  a  foreign 

bhshment  in  a  *      o                   ^                     ^                            ^                                     ^^^ 

foreign  country  country,  cvcn  without  residence  there,  impresses  the  national 

Mtw^^ha-^  character  of  that  country,  for  the  purposes  of  commerce,  on 

racter  o^  that  ^jj  ^^  property  connected  with  such  establishment.     Hence, 

country  on  the  i      r       .^                                                                                                      » 

trader,  as  far  if  a  neutnd,  after  the  commencement  of  hostilities,  keeps  up 

%\  relates  to 
all  property 

connected  with  (^^  Bromley  r.  Hcseltinck  1  Camp.     1 35.     Hagedom  r.   Bell,  1  Mnule  & 

such  establish-  ^^     Donaldson  v,  Thomson,  ibid.  p.      Sel.   450.       See  also    Blackbumc  r. 

™'^'*  428.     Johnson  r.    Greaves,  2  Taunt.      Thompson,  3  Camp.  61 . 

344.      Atkinson  p.   Abbott,  11   East, 
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a  trading  establishment,  or  his  partnership  share  in  one,  in  a  or  the  assured, 
belligerent  state,  this  is  suflScient  to  impress  a  hostile  cha-  insured*^ 
racter  upon  all  his  commerce  carried  on  in  connection  with  such  "~ 

tstablishmenty  even  though  he  himself  may  throughout  have 
contmued  to  reside  in  the  neutral  country,  or  may  have 
ceased  to  reside  in  the  foreign  country  immediately  on  the 
breaking  out  of  the  war.  The  principle  is,  that  the  mere 
existence  of  a  trading  establishment  in  a  hostile  state,  though 
vnaccompatued  with  residence,  gives  a  belligerent  a  right  to 
treat  all  the  property  of  the  neutral,  connected  with  the  hostile 
firm,  as  enemifs  property*  (c) 
Thb  principle,  however,  only  applies  to  property  or  trans-  B«t  t^>»  pr»n- 

1       .,      1        .        .,    ^.  1  ./  1    ciple  does  not 

actions  connected  with  the  hostile  firm :  hence,  if  a  neutral  extend  beyond 
have  two  houses  of  business,  one  in  the  neutral  and  the  other  ^^^^In^wm 
in  the  belligerent  country,  his  property  connected  with  the  connected  with 
lietUral  house  will  be  protected  from  seizure,  while  his  pro-  firm, 
pcrty  connected  with  the  hostile  establishment  will  be  liable 
to  it.  {(I)    On  the  same  principle,  there  may  be  a  partnership 
between  two  persons,  one  residing  in  a  neutral  and  the  other 
in  a  belligerent  country,  and  the  trade  of  one  of  them  with 
the  enemy  will  be  held  lawful,  and  that  of  the  other  unlaw- 
ful, and  consequently  the  share  of  one  partner  in  the  joint 
traffic  will  be  condemned,  and  that  of  the  other  restored,  {e) 

A  neutral,  however,  on  the  breaking  out  of  hostilities,  has  A  neutral,  on 
the  same  rights  of  carrying  on  trade  with  either  of  the  belli-  out  of  hostiii- 
gerents,  as  he  had  before  the  war  commenced ;  and  he  will  outVorf^ture  " 
^ot,  by  merely  pursuing  such  trade  after  a  declaration  of  war,  °^  *^"  neutral 

.  ,  .  «  ,  .  ,  character,  carry 

ou  Its  old  footing,  and  in  the  ordinary  course  of  his  previous  on  with  the 
mercantile  transactions  in  time  of  peace  with  the  belligerent  Mme  trade  as 
8tate,  be  impressed  with  a  hostile  character.  *"  ^*™®  °^ 

peace. 

If,  however,  the  neutral  carry  on  such  trade,  not  on  the  But  if  he  en- 
ordinary  footing  of  a  foreign  merchant,  but  as  a  privileged  gapY^^V®  ^ 
trader  of  the  enemy ;  or  if  the  trade  itself  consist  of  a  colonial  lonial  or  coast- 
^TTtfing  trade  between  the  hostile  mother  country  and  any  Jhe  e™emy° 

that  stamps  a 
hostile  clia- 

(«)  The  Vigilantia,  1  Rob.  Rep.  1.         (e)  The  PorUand,  3  Rob.  Rep.  41.   j"**^'®'  **"  *" 
The  Portland,  3  Rob.  Rep.  41.  The  Herman,  4  Rob.  Rep.  228.     The    e^i^k!Jd  in 

(<0  The  Portland,  3  Rob.  Rep.  41.       Jonge  Classino,  5  Rob.  Rep.  297.  such  trado. 
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OF  THE  AfiSUBED  AND  THE  UNDEBWBITERS. — 


Of  the  assured. 
Who  may  be 
insured. 


As  to  consuls 
carrying  on 
such  trade. 


£ncmy*s  goods 
on  board  a 
neutral  ship 
do  not  stamp 
a  character  of 
hostility  on  the 
ship,  or  on 
other  goods 
not  belonging 
to  the  same 
owner,  nor  in« 
sured  in  the 
Bam«  policy. 


Europeans  re* 
siding  and 
trading  in 
Asiatic  or 
African  fac* 
lories. 


one  of  her  foreign  settlements^  which  the  neutral  nation  had 
not  been  engaged  in  previous  to  the  war ;  the  neutral,  by  the 
exercise  of  such  privileged  or  unusual  trade,  would  be  placed 
on  the  same  footing  with  an  alien  enemy,  and  would  not  be 
enabled  to  maintain  an  action  here  on  a  policy  effected  to 
protect  such  trade.  (/) 

I£  the  consul  of  a  neutral  nation,  during  his  residence  as 
consul  in  this  country,  were  to  engage  in  such  privileged 
colonial  or  coasting  trade  of  the  enemy,  he  would  lose  his 
neutral  character  (jf) ;  and  his  consular  residence  would  not 
protect  his  goods  concerned  in  such  trade  from  seizure  and 
condemnation  as  enemy's  property.  (A) 

Although  enemy's  goods,  if  carried  in  neutral  ships,  arc 
themselves  exposed  to  seizure  and  confiscation,  yet  the  mere 
fact  of  their  being  so  carried  docs  not  expose  the  ship  and 
the  rest  of  the  cargo  to  a  similar  fate,  unless  belonging  to  the 
same  owners. 

Hence,  where  an  insurance  was  effected  on  neutral  pro- 
perty, shipped  on  board  a  neutral  vessel,  from  a  neutral  to  a 
hostile  port,  it  was  held  not  to  be  affected  by  the  same  ship's 
having  also  enemy's  goods  on  board,  not  included  in  the  same 
policy,  nor  belonging  to  the  same  owner,  (i) 

Europeans  residing  and  trading  under  the  protection  of 
factories  or  colonial  establishments  in  Asia  or  Africa,  have 
the  national  character  of  the  European  mother  state  to  which 
the  establishment  belongs,  and  under  which  they  live  and 
trade ;  and  the  reason  of  this  is  obvious :  Europeans,  so  cir- 
cumstanced, do  not  become  the  subjects  of  the  Asiatic  or 
African  power  in  whose  dominions  such  trading  establishment 
is  situated.  (;) 

Such  are  some  of  the  more  important  decisions  which  have 

(/)  See  the  judgments  of  Sir  W.  (A)  The  Indian  Chief,  3  Rob.  Rep. 

Scott  in  the  Immanuel,  2  Rob.  Rep.  22. 

186.     The   Anna  Catherina,  4  Rob.  (i)  Barker  v.  Blakea,  9  East,  283; 

Rep.  232.     The  Dree  Gcbroeders,  p.  and  see  Conway  v.   Forbes,   10  East, 

122;  and  see  ;iott  536.     Feise  o.  Aguilar,  3  Taunt  506. 

(sr)  The   Dree  Gebroeders,  4  Rob.  0)  ^^  Indian  Chief,  3  Rob.  Rep. 

Rep.  232.  22. 
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taken  place  in  our  courts,  and  those  of  the  United  States,  on  Of  the  assured. 
the  subject  of  national  character  as  affected  by  domicil,  or  a  insured. 
course  of  trade.     Some  of  these  decisions  have  arisen  out  of  ~~" 

questioiis  connected  with  the  contract  of  marine  insurance ; 
othen,  not  But,  as  they  establish  leading  principles  in  the 
law  of  nations,  as  applied  to  the  trade  of  enemies  or  neutrals, 
they  might  all  be  of  useful  reference  should  a  general  mari- 
time war  unhappily  again  arise  to  disturb  the  present  long- 
continued  peace,  which  has  been  so  favourable  to  the  advance 
of  civilization,  the  development  of  commercial  industry,  and 
the  general  welfare  of  nations. 
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CHAP.    V. 

OP    THE    PARTIES    BY   WHOM    THE    POLICY    IS    ACTUALLY 
EFFECTED,  —  INSURANCE  BROKERS  AND  OTHER  AGENTS. 


Of  the  parties 
by  whom  the 
policy  is 
actually 
efTected. 
Insurance 
Brokers  and 
other  agents. 

Almost  all 
policies  are  in 
this  country 
effected  by  in> 
surance  or 
policy  brokers. 


Sect.  L  Of  Insurance  Brokers — their  Course  of  Business  and 
Rights  and  Liabilities  in  relation  to  the  Assured  and  the 
Underwriters. 

§  60.  It  very  rarely  happens,  as  we  have  ahready  intimated, 
that  the  party  whose  interests  are  really  to  be  protected  by 
a  policy  of  marine  insurance,  effects  it  himself;  he  may  be  a 
merchant  or  shipowner  residing  either  in  a  foreign  country, 
or,  at  all  events,  at  a  distance  from  the  place  where  the 
business  of  marine  insurance  is  carried  on :  even  if  resident 
on  the  spot,  he  will,  generally  speaking,  find  it  more  con- 
venient, especially  where,  as  in  England,  p6licies  are  prin- 
cipally effected  with  private  underwriters,  to  employ  a  class 
of  men  who  make  the  transaction  of  such  business  their 
principal  occupation. 

In  this  country  almost  all  policies  are  effected  by  insurance, 
or,  as  they  are  frequently  called,  policy  brokers,  whose 
business  it  is  to  act  as  middlemen  between  those  merchants 
and  shipowners  who  wish  to  insure  their  property,  on  the  one 
hand,  and  the  private  underwriters,  or  public  insunmce  com- 
panies, on  the  other.  Prima  facie,  the  business  of  a  policy 
broker  would  seem  to  be  limited  to  receiving  instructions 
from  his  principal  as  to  the  nature  of  the  risk,  and  the  rate 
of  premium  at  which  he  wishes  to  insure;  communicating 
these  facts  to  the  underwriters;  effecting  the  policy  with  them 
on  the  best  possible  terms  for  his  employer;  paying  them  the 
premium ;  and  receiving  from  them  whatever  may  be  due  in 
case  of  loss. 

The  usage,  however,  of  this  great  commercial  metropolis 
has  introduced  modes  of  transacting  business  between  in- 
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sunince  brokers  and  underwriters,  the  object  of  which  appears  Of  the  parties 
to  have  been  to  facilitate  the  transaction  of  insurance  busi-  pjn^y  u" 
ness  on  an  extensive  scale,  by  substituting,  as  far  as  possible,  '?"*J^ 

ettecteu* 

credits  for  payments,  in  all  dealings  between  broker  and  Insurance 

underwriter  Brokers  and 

uuuerwroer.  ^^^^^^  agents. 

This  system  has  introduced  a  considerable  degree  of  com- 
plexity  into  the  relations  subsisting  between  the  assured,  the 
broker,  and  the  underwriter :  in  order  the  better  to  under- 
stand which,  we  will  consider  the  subject  under  separate  heads. 


Art.  L  General  Course  of  Insurance  Business  between  the 
Assured,  the  Broker,  and  the  Underwriter. 

§61.  The  general  course  of  the  business  of  marine  in-  General  out- 
aurance,  as  actually  carried  on  in  London,  and  most  of  the  courw  of  trade 
more  important  provincial  towns  of  this  country,  is  thus  ^^^'^^  J{]® 
briefly,  but  comprehensively,  described  by  Mr.  J.  Bayley :  —  broker,  and  the 
''According  to  the  ordinary  course  of  trade  between  the 
Assured,  the  broker,  and  the  underwriter,  the  assured  does 
not  in  the  first  instance  pay  the  premium  to  the  broker,  nor 
does  the  latter  pay  it  to  the  underwriter.     But,  as  between 
the  assured  and  the  underwriter,  the  premiums  are  considered 
as  paid.       T%e  underwriter,  to  whom,  in  most  instances,  the 
omred  are  unknoum,  looks  to  the  broker  for  payment,  and  he  to 
the  assured.    The  latter  pay  the  premiums  to  the  broker  only, 
who  is  a  middleman  between  the  assured  and  the  underwriter. 
But  he  is  not  solely  agent:  he  is  a  principal  to  receive  the  money 
&)m  the  assured,  and  to  pay  it  to  the  underwriters."  (a) 

Hence  the  general  rule  of  law  is,  that  the  broker  is  the 
^Ator  of  the  underwriter  for  premiums,  and  the  underwriter 
Aeddftor  of  the  assured  for  losses. 

If  we  enter  a  little  more  minutely  into  the  subject,  the  Detail  of  the 
following  will  be  found  to  be  the  actual  course  of  practice :  —  accounts  are 
The  insurance  broker  opens  a  separate  account  with  each  |^£[ed"between 
separate  underwriter  with  whom  he  effects  policies  for  his  the  insurance 

broker  and  the 
underwriter. 

(a)  Id  Power  v.  Butcher,  10  B.  &  C.  34a 
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General  coune 
of  business 
between  the 
assured,  the 
broker,  and 
the  under- 
writer. 


Adjustment  of 
the  policy. 


Mode  of 
settling  the 
account  if,  on 
acUufftment,  it 
is  found  to  be 
in  fiiTOur  of 
the  under- 
writer. 


Mode  of 
settling  the 
account  if,  on 
adjustment,  it 
is  found  to  be 
against  the  un- 
derwriter. 


different  principals,  and  the  underwriter  opens  a  like  account 
with  the  broker. 

In  this  account  the  broker  credits  the  underwriter  in  fus 
books  for  all  premiums  payable  on  the  different  policies  sub- 
scribed by  that  particular  underwriter  (less  his  commission 
of  5  per  cent,  thereon),  and  debits  him  for  all  losses  and  re- 
tums  of  premium  which  may  take  place  on  any  one  of  the 
policies  so  effected.  The  underwriter,  in  like  manner,  enters 
in  his  books  all  premiums  payable  to  him,  to  the  debit  of  the 
broker,  and  credits  him  for  all  losses  that  may  become  due. 

When  a  loss  has  occurred,  and  the  per  centage  payable  by 
the  underwriters  in  respect  thereof  is  ascertained,  an  indorse- 
ment to  that  effect  is  made  on  the  policy,  which  is  frequently 
in  the  following  form :  "  Adjusted  ^  —  per  cent,  on  loss  by 
the  [name  of  ship"]  payable  in  a  month.''  The  policy,  thus  en- 
dorsed, is  taken  round  to  each  of  the  underwriters,  who  signs 
his  initials  under  sudi  indorsement.  This  is  called  the  ad- 
justment of  the  policy.  If  upon  this  adjustment  it  be  found, 
on  examining  the  accounts,  that  the  sum  then  due  from  the 
broker  to  the  underwriter  for  premiums,  on  the  general  ac- 
count between  them,  exceeds  the  sum  due  to  the  underwriter 
for  losses  and  returns  of  premium,  the  account  is  said  to  be 
in  favour  of  the  underwriter ^  who  generally  strikes  his  name 
off  the  policy  at  the  time,  and  at  the  end  of  a  month  from  the 
adjtistment  credits  the  broker  in  his  books  for  the  losst,  and 
the  broker,  on  his  side,  enters  the  loss  to  the  debit  of  the 
undervjfriter.  In  this  case,  no  money  whatever  passes  be- 
tween the  broker  and  the  underwriter;  but  the  general 
account  between  them  is  carried  on  to  the  31st  of  December 
in  each  year,  when  a  balance  is  struck,  which  is  either' paid 
in  money,  or  carried  on  into  the  next  year's  account,  (b) 

If,  on  the  other  hand,  upon  such  adjustment,  it  appears 


(h)  As  the  underwriter  allows   13  tice;   but  cannot  be  recovered  by  a 

per  cent,  on  all  cash  payments,  it  is  broker  against  the   underwriter  in  a 

generally   to  his   interest   to  let  the  'court  of  law,  as  it  is  a  mere  gratuity, 

money  run  on  in  account.  M*CvBoeK»  and  not  a  demand  of  right.     Ijeri  v. 

Comm,   Diet,  (**-  Marine  /nt.      litis  Bumes,  Holt*s  N.  Pr.  412. 
allowance  is  generally  made  in  prac- 
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that  the  whole  amount  of  losses  exceeds  the  whole  amount  of  General  course 
premiums  which  had  become  due  to  the  broker  up  to  the  between  the 
date  of  the  knowledge  of  such  losses,  the  underwriter,  at  the  ^^'^^ 
e3q)iration  of  one  month  from  the  adjustment  (which  time  is  the  under- 
allowed  him  as  an  indulgence),  either  pays  the  amount  to  the 


broker  in  cash,  or  carries  it  on  to  the  credit  side  of  the  J**yj"«"*of 

ttie  loss,  in 

broker's  account,  and  at  the  same  time  strikes  a  pen  through  such  case,  at 
his  subscription  to  the  policy  and  his  signature  to  the  memo* 
randum  of  adjustment. 

In  either  case,  as  between  the  broker  and  underwriter^  the  Such  settle- 
amount  of  the  loss  is  considered  as  paid  directly  it  is  thus  ^mlt^is  final 
passed  in  account ;  —  whether  such  settlement  in  account  is  ■«"*  conclusive 
also  to  be  considered  payment  as  between  the  broker  and  broker  and  the 
the  assured  is  a  question  that,  as  we  shall  presently  see,  has  ""  *"''*  *'* 
been  the  subject  of  considerable  litigation,  (c) 

The  broker  also  keeps  an  account  current  with  the  assured,  Mode  of 
in  which  he  debits  him  for  all  the  premiums,  and  credits  him  countslietwcen 
for  all  the  losses  which  may  be  due  upon  the  various  in-  *^®  broker  and 

•^  *^  ^       ,  the  assured. 

sorances  effected  by  his  orders:  at  the  expiration  of  the 
month  allowed  the  underwriter  after  the  adjustment  of  a 
I068,  the  amount  due  from  the  broker  to  the  assured  in 
respect  of  such  loss  is  ascertained  by  deducting  all  the 
premiums  with  which  he  is  debited  in  his  general  account 
with  the  broker  up  to  that  time,  from  the  sum  payable  in 
respect  of  the  loss,  and  such  amount  is  then  generally  paid  Payment  of 
Wm  by  the  broker's  accepting  a  bill  at  three  months  for  the  ^thj auund 
balance.  If,  however,  the  dealings  between  the  assured  and  ^^j,^^^**  ^^^"^ 
the  broker  are  very  extensive,  the  balance,  instead  of  being 
thus  paid,  is  frequently  carried  on  into  the  general  account,  {d) 
Such  is  a  general  sketch  of  the  actual  mode  of  carrying  on 
the  business  of  Marii^e  Insurance  in  the  city  of  London :  it  is 
inserted  here  in  order  to  make  the  following  cases  more 
mtelligible  to  the  student.  These  cases  are,  in  fact,  merely  so 
inany  illustrations,  under  various  complicated  circumstances, 

(e)  See  Todd  9.  Reid,  4  B.  &  Aid.  Stewart  9.  Aberdein,  4  Mees.  &  Wels. 

SU.    RusmU  9.   Bangley,  ibid.  398.  211. 

^vtlette.  Pentland,  10  B.  &  Cr.760.        (<f)  Stewart  v.  Aberdeio,  4  Mees. 

ScoU  9.   Irfbg,    1    B.   &  Ad.  605.  &  Wels.  211. 
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General  course 
of  business 
between  the 
assured,  the 
broker,  and 
the  under- 
writer. 

Commissions 
del  credere. 


Broker  en- 
titled to  his 
commission  dd 
credere  imme- 
diately on  en- 
tering into  the 
guarantee  of 
solvency. 


of  the  general  rule  already  referred  to,  and  of  the  relations  of 
the  broker,  the  assured,  and  the  underwriter,  under  the  mode 
of  settling  losses  as  above  detailed. 

In  order  to  afford  greater  security  to  their  customers, 
policy  brokers  frequently  guarantee  to  the  assured  the  sol- 
vency of  the  underwriters :  the  greater  hazard  to  which  they 
are  thus  exposed  of  course  entitles  them  to  a  higher  com- 
mission upon  the  business  they  perform :  in  such  cases  the 
brokers  are  said  to  act  del  credere,  and  the  higher  per  centage 
which  they  arc  entitled  to  receive  is  called  a  commission  del 
credere.  This  commission  they  are  legally  considered  to  be 
entitled  to  immediately  upon  entering  on  their  guarantee, 
without  waiting  to-  see  whether  such  guarantee  may  in  the 
event  subject  them  to  loss,  (e) 


The  assured 
is  not  liable  to 
the  under- 
writer for  pre- 
miums, by  the 
form  of  the 
common  policy, 
which  creates 
an  estoppel 
against  the 
underwriter. 

Nor  would  be 
so,  as  it  seems, 
though  the 
form  of  policy 
created  no 
estoppel. 

Hence,  as  a 
general  rule, 
the  under- 
writer, as 
against  the 
assured,  cannot 
set  off*  unpaid 
premiums  to 
an  action  on 
the  policy  for 
a  loss. 


Art.  II.  Actions  by  Underwriter  against  Broker  for  Premiums, 
and  Broker's  Right  to  set  off  Losses  and  Returns  of  Premiums, 

§  62.  In  our  common  forms  of  policy,  as  we  have  already 
seen,  the  underwriter  expressly  acknowledges  the  receipt  of 
the  premium  from  the  assured,  and  he  is  therefore  estopped 
by  a  well  known  rule  of  law,  from  bringing  an  action  against 
him  for  its  recovery.  (/)  Even  where  the  policy  (as  is  the 
case  with  those  of  the  Indemnity  Mutual  Marine  Company) 
contains  no  such  acknowledgment,  yet  the  courts  will  not, 
it  seems,  imply  a  contract  by  the  assured  to  pay  the  premium 
to  the  underwriter  in  the  face  of  the  general  usage  by  which 
the  underwriter  looks,  not  to  him,  but  to  the  broker,  as  his 
debtor,  {g)  It  follows,  as  a  consequence  from  this  rule,  that, 
in  an  action  brought  by  the  assured  himself  RgumQt  the  under^ 
writer  on  the  policy  for  a  loss,  the  latter,  as  against  the  assured. 


(e)  Camithers  v.  Graham,  14  East, 
578. 

(/)  Dalzell  r.  Muir,  1  Campb.  532. 
De  Gaminde  v.  Pigou,  4  Taunt  246. 
Curry  p.  Bland.  Park  on  Ins.  8th  ed. 
811. 


(jg)  Power  o.  Butcher,  10  B.  &  Cr. 
329.  Sec  per  Bayley  J.,  ibid.  p.  340, 
341.  See  also  S.  C.  5  Mann  &  Ryl. 
327. 
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cannot  set  off  premiums  which  have  been  allowed  him  by  Relative  rights 
the  broker  on  account,  but  never  paid.  (A)  of  the  assured, 

But  where  the  assured  is  himself  an  insurance  broker .  who  *il®  **"\^®*'»  *"*^ 

'  the  under- 

luis  effected  the  policy  on  his  own  behalf,  and  has  been  in  the  writer, 
habit  of  settling  losses  in  account  with  the  underwriter,  it  is  But  where  the 
now  decided  (though  the  contrary  was  once  held)  (t),  that,  J^ter  with 
in  aa  action  brought  on  the  policy  by  his  assignees,  under  a  J^o™.  the  un- 
oommission  of  bankruptcy,  for  a  loss   happening  after  the  kept  accounts 
bankruptcy,   the  underwriter,  as  against  the  assignees,   in  way,  Uie  case 
auch  action,  may  set  off  a  sum  due  to  him  at  the  time  of  the  "  different, 
bankruptcy  for  premiums,  on  the  balance  of  accounts  between 
the  bankrupt  and  himself;  and  may  also  set  off  returns  of 
premium  allowed  in  account  upon  voyages  not  complete  at 
the  time  of  the  bankruptcy.  (J) 

If,  however,  there  be  any  fraud  or  collusion,  on  the  part  !«» <^*«  ^^ 
either  of  the  broker  or  of  the  assured,  in  their  dealings  with  ever,  the  un- 
the  underwriter,  this  rule  will  not  apply;  but  the  under-  g^^h^cMMired 
writer  may  bring  an  action  against  the  assured  for  the  amount  ^°'  premiums, 
of  his  unpaid  premiums. 

Thus,  where  an  insolvent  broker,  in  order  to  liquidate  his 
debt  with  his  employer,  procured  insurances  to  be  effected 
for  Buch  employer,  for  premiums,  with  the  receipt  of  which 
Ik  debited  the  underwriter;  the  underwriter,  on  the  bank-* 
niptcy  of  the  broker,  was  held  entitled  to  recover  the  pre- 
miums by  action  against  the  assured.  (A) 

So,  where  the  assured  fraudulently  induced  the  under- 
writer to  give  a  broker  credit  for  premiums  on  the  faith  of 
consignments  which  he,  the  assured,  promised  to  make,  but 
i^ever  did  make,  and  without^which  he  knew  the  bankrupt 
would  have  no  funds  for  the  payment  of  the  premiums ;  the 
Court  held  that  the  assured  was  liable  to  the  underwriter  for 
the  amount  of  these  premiums.  (J) 

(A)  De  Gaminde  v.  Pigou,  4  Taunt  thought  the  point  turned  a  good  deal 

347.  on  the  2d  sect,  of  19  G.  S.  c.  32.  (the 

(0  Glennie  v.  Edmunds,  4  Taunt.  Bankrupt  Act  then  in  force)  ;  and  see 

775,  overruled.  now  the  6  G.  4.  c.  16.  s.  53. 

ij)  Graham  v.   Russell,  5  Maule  9l  (Ji)  Mavor  o.  Simeon,  3  Taunt.  497. 

8d.  498,  Su  C.   2  Marshall,  Rep.  561.  (0  Foy  o.  Bell,  3  Taunt  493. 
^  Court  of   Exchequer   Chamber 
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Relative  rights 
and  liabilities 
of  the  assured, 
the  broker,  and 
the  under- 
writer. 

Except  in  cases 
of  fraud,  the 
broker  imme- 
diately em- 
ployed in 
effecting  the 
policy  is,  gene- 
rally speaking, 
alone  liable. 


If  the  assured 
have  not 
actually  paid 
into  the 
broker*s  hands 
the  premiums 
on  Ulegal  in- 
surances, the 
underwriter 
cannot  recover 
for  them,  as 
against  the 
broker. 

&m6&,  ifthe 
premiums  had 
actually  been 
paid  into  the 
broker's  hands, 
he  might. 


Apart  from  such  cases  of  fraud,  the  general  rule  is  inva- 
riable, that  the  insurance  broker  is  in  law  considered  to  he  the 
debtor  of  the  underwriter  for  the  premiums  ;  and  alone  liable 
to  him  in  an  action  of  law  for  their  recovery* 

Generally  speaking,  moreover,  it  is  only  the  broker  imme- 
diately concerned  in  effecting  the  policy  to  whom  the  under- 
writer can  resort  for  premiums,  on  the  plain  principle  that  it 
is  to  him  alone  he  has  given  credit  for  them. 

On  the  bankruptcy,  however,  of  the  broker  immediately 
employed  in  effecting  the  policy,  the  underwriter  in  one 
case  was  allowed  to  recover  from  other  brokers  who  had  em- 
ployed him,  and  who  were  themselves  indebted  to  his  estate 
on  the  general  insurance  account  between  them,  for  premiums 
received  by  such  brokers  from  the  assured,  on  account  of 
those  policies,  and  never  paid  over  by  them  to  the  bankrupt 
broker ;  and  this  although  the  underwriters  gave  credit  also 
to  the  bankrupt  broker,  and  had  been  in  the  habit  of  taking 
notes  from  him  for  balances  of  premium,  according  to  the 
usual  course  of  business  between  broker  and  underwriter,  (m) 

A  broker  is  only  legally  liable  to  the  underwriter  for  pre- 
miums due  on  legal  insurances :  where,  therefore,  credit  was 
given  by  brokers,  in  their  account  with  underwriters^  for  the 
premiums  of  an  illegal  reinsurance,  but  no  money  had  actually 
been  paid  for  these  premiums  to  the  brokers  by  their  princi- 
pals ;  Lord  EUenborough  held  that  no  action  could  be  main- 
tained by  the  underwriters  for  the  recovery  of  the  premiums 
as  money  paid  to  their  use.  "  The  money,"  said  his  Lord- 
ship, ^^  does  not  appear  to  have  been  actually  paid  into  the 
defendants'  (broker's)  hands.  In  ccue  of  illegal  transactions^  it 
may  always  be  stopped  while  it  is  in  transitu  to  the  party  en' 
titled  to  receive  itJ*^  (n) 

Lord  EUenborough  does  not  say  how  the  case  would  have 
been  if  the  premiums  had  actually  been  paid  to  the  brokers 

(m)  Robson  r.  Wilson  ▲.  d.  1797,  to  comprise  an  illegal  adventure,  and 
in  the  K.  B.,  before  Lord  Kenyon,  the  assured  contemplated  it,  the  under- 
cited  Marshall  on  Ins.  p.  SOI.  writer  was  held  not  entitled  to  sue  for 

(n)  Edgar  v.   Fowler,  3  East,  221  ;  the  premium.     Jenkins  v.   Power,  6 

and  see  ibid.  224.     So,  where  the  Ian-  Maule  and  Sel.  282. 
gunge  of  the  policy  was  large  enough 
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by  their  employers.     It  should  seem,  however,  that  in  such   Relative  righu 
case  the  action  might  have  been  maintainable,  (o)  of  the  assured. 

If  an  underwriter  have,  by  mistake,  paid  a  loss  to  the  J}j®  ^^^J*  *"*^ 
broker  to  which  the  assured  is  not  entitled,  the  underwriter  writer, 
may  recover  it  back  as  money  had  and  received  to  his  use,  if  a  loss  paid 
the  broker  have  not  in  fact  piud  it  over  to  his  principal  at  the  l*a"ke  to*ihe*" 
time  it  is  claimed  by  the  underwriter ;  but  the  broker's  merely  broker  may  be 
having  passed  it  in  account  to  his  principal  in  his  books  is  if  the  broker 
not  equivalent  to  paying  it  over,  and  no  answer  to  such  action  t^nj^^ioli 
by  the  underwriter.  (»)  <>^«'  *«  the 

^ '  assured. 

§  63.  Considerable  difficulty  has  been  felt  and  much  nicety  Right  of  broker 
of  decision  has  taken  place  upon  the  question,  how  far  the  I|^ns°under^ 
uwurance  broker,  in  such  action  by  the  underwriter,  may  set  J*"***^'**  claiaai 

»       .  •  1  •        n  •  .  "^  for  prvmiunM. 

Oil  against  the  claim  for  unpaid  premiums  the  sums  due  to 
himself  for  losses  on  the  mutual  account  between  them. 

Ab  we  have  already  seen,  the  general  rule  is  that  the  Losses  are  not» 
broker  is  debtor  to  the  underwriter  for  the  premiums ;  but  ing,  Jdrb^ from 
the  underwriter  is,  in  law,  debtor,  not  to  the  broker,  but  to  !!?•  ""^^^^I^ 

'  '  writer  to  the 

tie  iusuredy  for  losses.  *  broker,  but  to 

Accordingly,  it  was  very  early  decided  in  this  country  that 

lottes  are  not,  legally  speaking,  a  debt  from  the  underwriter 

to  the  broker,  (y) 
Now  the  statutes  of  set-ofF  (r)  relate  only  to  mutual  debts.  The  statutes 

in  the  strict  legal  sense  of  that  word ;  i.  <?.,  to  ascertained  or  oniy\o  rf^**' 

^iddated  sums  mutually  due  from  and  to  the  two  litigant  «trictly  so 

called 

parties.  («)     It  was  therefore  an  obvious  consequence,  from  Hence  ii 


in  an 


the  foregoing  rule,  that  a  broker  could  not,  in  an  action  "c**.®"  brought 

1  o       o  ^  against  him  by 

wrought  against  him  by  the  underwriter  himself  for  his  pre*-  the  underwriter 

miums,  reduce  such  claim  by  setting  off,  under  these  statutes,  mkims,  the^"*' 
the  losses  which  might  be  due  to  him  from  the  underwriter  broker  cannot 

.    ,  1  «e<-o/f  against 

on  the  general  unbalanced  account  between  them ;  for  a  loss  such  claim  «». 

of/juMted  losses 
entered  to  the 
(0  So  decided  in  the  C.  PI.  in  a         (q)  Wilson  v.   Creighton,  Marshall   credit  side  of 
o»  where  the  broker  had   paid  the     on  Ins.  p.  297.  his  account 

»oo«y  over  to  his  employer,  and  the         (r)  2  G.  2.  c.  22.  s.  13.  and  8  G.  2.    ^[Iipj.,®  under- 
policy  vas  ralid  as  to  one  of  the  ports     o.  24. 

ofdotinatioiL     Skcene  v.  Hall,  cited         (s)  Per    Lord     Ellenborough,    in 
6  M.  &  SeL  p.  286.  Gumming  v,  Forrester,  1  Maule  &  SeL 

(p)  Buller  9.  Harrison,  Cowp.  565,     p.  499. 
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Relative  rights  thus  entered  on  the  debtor  and  creditor  side  of  an  unsettled 
of  the  assured,  account  was  clearlj  not  such  an  ascertained  and  liquidated 
the  u^der-'  ""^  ^^^™  ^  *^  ^^^^  within  the  definition  of  a  mutual  debt  under 
writer.  the  statutc  of  set-off.     Hence,  where  a  broker,  sued  by  the 

underwriters  for  premiums,  claimed  to  set  off  losses  which 
had  been  set  down  as  due  to  him,  in  the  account  current  be- 
tween himself  and  the  underwriters,  but  which  had  never  been 
adjusted  or  settled  in  account  between  them,  it  was  held  that 
the  broker  could  not  do  so,  (although  he  had  himself  settled, 
allowed,  and  paid  such  losses  in  account  with  his  employer,) 
on  the  ground  that,  as  between  himself  and  the  underwriters, 
they  were  unliquidated  losses,  and  therefore  not  within  the 
statutes  of  set-off.  (t) 
But  a  loss  ac-        Where,  however,  in  a  similar  action  it  appeared  that  the 
^eund^riter  R^derwriter  had  himself  acknowledged  the  loss  to  a  specific 
to  amount  to  a  amount,  the  broker  was  held  entitled  to  set  it  off,  on  the 

eertaiQ  liqui- 
dated sum  may  ground,  apparently,  that  this   amounted  to  an  adjustment, 

"*  and  that  the  demand  thereby  became  liquidated  and  in  the 

nature  of  an  account  stated,  (u) 

Such,  therefore,  is  the  rul5  where  the  rights  of  the  parties 
are  not  affected  by  the  statutes  of  bankruptcy.  Where,  how- 
ever, the  action  is  brought  by  the  assignees  of  a  bankrupt 
underwriter,  to  recover  premiums  due  to  him  from  the  broker 
on  the  account  between  them,  before  the  underwriter's  bank- 
ruptcy, the  rule  is  different :  in  such  case  the  right  of  the 
broker  to  his  set-off  depends,  not  upon  the  statutes  of  set-off, 
but  upon  the  statutes  of  bankruptcy,  which  extend  not  only 
to  mutual  DEBTS,  but  also  to  "  mutual  CREDITS  given  by  the 


The  statutes  of 
bankruptoy, 
however,  ex- 
tend not  only 
to  *'  mutual 
debU,**  but  to 
•*  mutual  art' 


(Q  Gumming  v,  Forrester,  1  M.  & 
SeL  494 ;  and  see  Thompson  v.  Red- 
man, 11  Mees.  and  Wels.  487,  which 
case  supports  the  position  as  laid  down; 
but  Mr.  Baron  Parke,  referring  to 
Gumming  v.  Forrester,  remarks  that 
the  point  supposed  to  be  decided  by  it 
was  only  a  dictum,  as  the  case  was  de- 
cided on  another  ground  :  Thomson 
V.  Redman,  11  Mees.  and  Wells,  p. 
490.  The  same  position,  however,  is 
distinctly  recognized  by  the  court,  and 
on  the  same  ground,  in  Grant  v.  Royal 


Exch.  Company,  5  Maule  &  Sel.  439. 
The  case  of  Koster  v.  Eason,  2  Maule  & 
Sel.  112.,  to  which  the  learned  Baron 
refers  as  an  authority  the  other  way, 
hardly  seems  to  apply,  as  that  was  a 
case  of  mutual  credite  under  the  statute 
of  bankruptcy. 

(v)  Wienholt  v.  Roberts,  2  Campb. 
586.  See  the  remarks  of  Lord  Ten- 
terden,  then  at  the  bar,  on  this  case,  in 
Gumming  v.  Forrester,  1  M.  &  SeL  p. 
497. 
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bankrupt,  and  any  other  person  at  any  time  before  such  pe?'-  Relative  righto 
son  became  bankrupt.^  (v)     Now  the  expression  "  mutual  CRE-  of  ^he  assured, 
DiT,"  ex  vi  termini,  imports  unliquidated  claims,  {w)     The  |{;^  ^^^^^^  ^^ 
broker,  therefore,  in  an  action  brought  against  him  by  the  writer. 
assignees  of  the  bankrupt  underwriter,  for  premiums  due  before  Hence  in  an 
the  bankruptcy,  may  reduce  the  claim  by  setting  off  against  agahist  him  by 
it  the  losses  which  were  entered  to  the  debit  side  of  the  un-  ***f  «*«^»«e«  of 

a  oaukrupt  «»- 

derwriter's  account  with  him,  before  the  bankruptcy,  whether  denonter,  a 
such  lasses  have  been  adjusted  or  not,  (x)  off  losses,  vAe- 
This  was  the  point  upon  which  the  case  of  Grove  v.  Du-  ^  adj^^  or 
\m  really  turned  (y) ;  a  decision  important,  as  having  been  cases  uius- 
the  first  in  which  this  right  of  set-off  was  discussed,  and  also  !j^\\"fn***** 
on  another  ground,  which  will  presently  be  noticed  more  at  Grove  v.  Du- 
laige.    In  that  case  the  assignees  of  a  bankrupt  underwriter  ^^  ^  ^'  ^' 
brought  an   action  against  a  policy-broker,  acting  for  his  a  broker,  act- 
employers  under  a   commission  del  credere,  for  premiums,  commi*^*'*<w 
which  had  become  due  to  the  underwriter  before  his  bank-  crtden,  who 
i^ptcy,  on  policies  effected  by  the  broker  in  his  own  name  for  in  bis  own 
his  foreign  correspondents.     In  this  action  the  broker  claimed  J^^^'i  "jlf  hU 
to  set  off  under  the  mutual  credit  clause  of  the  statute  of  own  hands,  may» 
bankruptcy,  losses  which  had  happened  on  the  policies  before  brought  against 
the  bankruptcy,   and  which  he,   the  broker,  had  paid  over  I^OTj^ofa**" 
to  his  employers  after  that  event.     The  court  held  that  he  bankrupt  un- 

ucrwritcr  set 

had  a  right  to  do  so,  and  the  principle  of   their  decision,  off  losses  which 
as  to  this  point,  has  been  illustrated  by  many  subsequent  i^fJ^J^ehtLnk^ 

cases,  (z)  ruptcy,  and 

^  ^  ,  •11.  which  he  had 

In  this  case  three  pomts  must  be  particularly  noticed : —  himself  paid 
(Ist*)  the  broker  had  effected  the  policies  in  his  own  name,  on  gj^ed. 
account  of  whom  it  might  concern,  so  that  his  employers  were 


(0  5  G.  8.  c.  so  8.  28.  incorporated  in  GroTe  o.  Dubois,  1  T.  Rep.  p.  115, 

m  nibiequent  statutes.  and  the  dictum  of  Lord  Ellenborough, 

(»)  Per    Lord    Ellenhorough,    in  in  1  M.  &  Sel.  p.  498. 
CunuQing  V.   Forrester,  1  M.  Sc  Sel.         (2)  Grove  p.  Dubois,   1  T.  R.  112. 

4M.  Boze  V.  Dickason,  ibid.  285.      Koster 

(x)  Grove  r.  Dubois,  1  T.  Rep.  112.  p.  Eason,  2  M.  &  Sel.  112.     Parker 

l^oiter  V.  Eason,  2   M.  &  Sel.  112.  p.  Beasley,  ibid.  423;    see,  howtver, . 

Pvker  V.  Beasley,  ibid.  423.     Peele  Peele  p.   Northcote,    7    Taunt.   47a 

«.  Northcote,  7  Taunt.  478.  Baker  p.  Langhom,  6  Taunt.  519.    2 

(jr)  See  the  judgment  of  Buller,  J.,  MarshalPs  Rep.  215, 
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Relative  rights 
and  liabilities 
of  the  assured, 
the  broker,  and 
the  under- 
writer. 

Remarks  upon 
the  ground  of 
decision  in 
GroTe  V,  Du- 
bois. 


Kostcr  V,  Ea- 
ton, S  Maule  & 
SeK  112. 
A  broker,  even 
acting  under  a 
dd  credere  com- 
mission, cannot 
set  off  unad- 
justed losses  in 
an  action 
brought  against 
him  by  the  as- 
signees of  a 
bankrupt  un- 
derwriter on 
policies  neither 
effected  in  his 
own  name  nor 
on  his  own  ac>- 
count» 


unknown  to  the  underwriter;  (2d.)  he  always  retained  thd 
policies  in  his  own  hands  ;  (3d.)  he  acted  for  his  employers 
on  a  commission  del  credere.  The  real  ground  of  the  decision, 
therefore,  seems  to  have  been  that  the  broker  appeared,  from 
all  these  circumstances,  to  have  been  the  only  party  of  whom 
the  underwriters  knew  any  thing  in  the  transaction ;  in  fact, 
as  Lord  Ellenborough  says,  in  Gumming  v.  Forrester,  "  that 
the  dealing  was  with  him  as  principal,"  (a)  and  therefore  that 
it  might  be  inferred,  that  as  he  gave  them  credit  for  premiums, 
so  they  gave  him  credit  for  losses. 

Lord  Mansfield,  however,  certainly  put  the  decision  of  tlie 
court  entirely  on  the  last  of  the  above-mentioned  circum- 
stances. "  The  whole  turns,"  says  his  Lordship,  "  on  the 
nature  of  a  commission  del  credere.  Then  what  is  it  ?  It  is 
an  absolute  engagement  to  the  principal  from  the  broker  that 
makes  him  liable  in  the  first  instance."  (b) 

Lord  Ellenborough  and  Sir  Vicary  Gibbs,  especially  the 
latter,  frequently  professed  their  inability  to  understand  the 
ground  of  the  decision  as  thus  stated  by  Lord  Mansfield  (c) ; 
they  refused,  however,  to  disturb  the  case,  which,  as  it  had 
been  long  acted  upon,  might  have  been  attended  with  incon- 
venience ;  but,  on  the  other  hand,  they  carefully  avoided  ap- 
plying it  by  analogy  to  other  cases,  as  will  sufficiently  appear 
by  the  following  decisions :  — 

The  assignees  of  a  bankrupt  underwriter  sued  defendants, 
who  were  insurance  brokers,  for  premiums  due  from  them 
before  the  bankruptcy  on  nineteen  policies  of  insurance  which 
they  had  effected  with  the  bankrupt.     The  defendants  acted 


(a)  In  Maule  and  Sel.  498.  Again, 
in  Parker  v  Smith,  16  East,  p.  386, 
Lord  Ellenborough  speaks  of  GroTe  o. 
Dubois  as  having  been  determined  on 
the  special  ground  that  the  dealings 
with  the  broker,  in  respect  of  his  com- 
mission del  credere,  was  considered  as 
virtually  had  with  the  assured  them- 
sclif^s. 

(6)  1  Term.  Rep,  p.  1 15. 

(c)  Lord  £llenl)orough  says:  **  I 
cannot  conceive  how  a  contract  be* 
twcen  A.  and  B.  can  vary  the  rights 


between  B.  and  a  third  person,  who  u 
a  stranger  to  it,  and  empower  B.  to  set 
up  a  claim  upon  him  derived  from  that 
contract ;"  1  Maule  &  Sel.  p.  498.  See 
also  in  Koster  v.  Easan,  2  M^  &  Sel. 
117.  Ch.  J.  Gibbs  declared  that  he 
had  oAen  endeavoured,  but  in  vain,  to 
discover  the  principle  on  which  Grove 
and  Dubois  was  founded.  See  Baker 
r.  Langhom,  2  MarshalPs  Rep.  at 
p.  2 1 6.  S.  C.  6  Taunt  51 9.  See  also 
Peele  r.  Northcote,  7  Taunt.  478. 
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under  a  del  credere  commission  for  their  employers ;  but  this  fact  Relative  rights 
was  not  known  to  the  bankrupt.     In  the  action,  the  defend-  of  thctl^ur^ 
ants  claimed  to  be  allowed  to  set  off,  as  mutual  credits,  un--  **»«  broker,  and 
adjusted  losses  which  were  due  to  them  from  the  bankrupt,   writer, 
before  his  bankruptcy,  on  the  account  current  between  them, 
and  for  which  they,  the  defendants,  had  given  credit  in  account 
with  their  respective  principals.     It  appeared,  that  five  out  AKur,  as  to 
of  the  nineteen  policies  were  effected  by  defendants  in  their  eithcr^b^Oiln^ 
(ntn  name  and  on  their  own  account :  as  to  these,  the  court  *>"  o^"  "ame 

,,.-.,  ,  •nd  on  his  own 

allowed  the  claun  of  set-off  on  the  authority  of  Grove  «.  Du-  account,  or  in 

bois:  four  out  of  the  nineteen  policies  were  in  the  natncy  but  not  but  not  on*hS 

on  the  account,  of  the  defendants ;  as  to  these,  also,  the  court  °^^  *ccounu 

held  that  the  right  of  set-off  might  be  claimed,  because  upon 

these  policies  the  defendants  could  sue  in  their  own  names, 

provided  they  had  a  lien  on  the  policies ;  and  the  bankrupt,  by 

subscribing  to  a  policy  so  effected,  had  consented  that  they 

should  stand  as  principals,  and  be  considered  as  giving  him 

credit  on  the  policy  at  their  own  risk,  and  on  their  own 

account    The  remaining  ten  out  of  the  nineteen  policies  were 

neither  in  tlie  name  nor  on  the  account  of  the  defendants,  and 

^  to  these  the  court  held  that  the  right  of  set-off  could  not 

be  allowed ;  because  upon  these  policies  the  defendants  could 

never  sue  in  their  own  names,  nor  had  the  bankrupt  consented 

^atas  to  these  {)olicies  they  should  ever  stand  as  principals,  so 

M  to  be  considered  as  giving  him  credit  on  their  own  risk  and 

on  their  own  account,  {d)     With  regard  to  these  ten  policies, 

*Iw,  the  court  considered  that  defendant's  right  to  set  off 

losses  was  precluded  by  the  fact  that  they  had  not  actually 

paid  such  losses  to  their  principals,  but  only  allowed  them  in 

account,  {e) 

An  agent  wlw  has  a   lien  upon  a    policy   which  he  has  Parker  v. 
effected  in  his  own  name^  though  not  on  his  own  account y  may  &^/423. 
8ct  off  losses,  as  mutual  credits,  in  an  action  brought  against  An  agent  who 
tim  by  the  assignees  of  a  bankrupt  underwriter  for  pre-  po/«ry  effected 
ttiums,  due  before  the  bankruptcy,  even  though  he  has  not  a  n"^g  *J|7"ugh 
del  credere   commission ;  hence  the  consignees  of  a  cargo,  not  on  his  own 

account,  may 

(rf)  Koster  v.   Eason.  2  Maule   &         (e)  Ibid.  p.  119.  an  a^cTionTr  ^'^ 

**'^*2.  premiums  by 

I   4 
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Relative  rigbte  having  a  lien  thereon  in  respect  of  bills  drawn  on  them  on 
of  the  assured,  account  of  such  cargo^  may  avail  themselves  of  this  defence, 
the  **iider-  *"*^  ^^  ^^  action  brought  for  premiums  by  the  assignees  of  a 
writer.  bankrupt  underwriter,  on  policies  effected  in  their  own  names 

the  assignees  of  for  foreign  principals.  (/)  '^  Here,"  stud  Lord  Ellenborough, 
de^writer** ""'  "  ^^  *^®  parties  had  not  had  a  lien,  tlieir  names  would  have 
though  acting      gtood  ou  the  Dolicv  as  mere  naked  names,  not  coupled  with 

without  a  del  .  ,  ,  ,  .  .     ^ 

credere  commit-  an  mtcrest ;  but  they  may  have  an  interest  not  only  by  a 
***"**  del  credere  commission,  but  also  by  a  lien."  (y) 

Davies  v.  Wil«  Accordingly,  where  the  action  was  brought  against  a 
4  filngh.  S7S,  •  broker  who  had  effected  a  policy  in  hia  own  name  at  the 
to  the  same       request  of  a  principal,  who  was  indebted  to  him  at  the  time 

in  a  greater  sum  than  that  which  the  broker  claimed  to  set 
off  in  the  action ;  the  Court  of  Common  Pleas  held,  on  the 
authority  of  the  case  just  cited,  that,  as  the  broker  himself 
might  have  sued  on  the  policy,  and  had  a  lien  on  it  for  more 
than  the  amount  of  his  set-off,  he  might  be  allowed  to  reduce 
the  claim  of  the  assignees  by  availing  himself  of  such  defence, 
though  he  did  not  act  under  a  del  credere  commission,  (h) 
Bakers.  Where,  however,  brokers,  not  having  a  del  credere  com- 

JLangnoniy  2  ^ 

Marshairs  Rep.  mission,  effected  the  policy  on  which  the  action  was  brought 

Where,  how-  in  their  own  nameSf  but  expressly  on  the  face  of  the  policy 

effJ^  th^^  o"cT  "  ^*  affents,""  Chief  Justice  Gibbs  held,  that  they  could  not 

in  their  own  get  off  losscs  in  an  actiou  by  the  assignees  for  premiums,  (i) 

pressly  "as  "  If*"  Said  the  Chief  Justice,  "  I  underwrite  for  A.  B.  in  his 

mnnof  sa^off  ^^^  name  without  proof  that  he  is  acting  for  another,  I  must 

losses,  even  take  him  to  be  the  principal ;  but  if  he  be  acting  expressly  as 

though  acting  i        i      •  i  .      .      , 

under  a  dd  ere-  affent,  I  kuow  that  he  IS  not  the  pnncipal,  and  that  any  con- 
cfere  commis-      ^^.^^  j  ^^^  enter  into  with  him  is  not  a  contract  of  in- 
surance." (j) 
Peele  v.  North-       A  broker  effected  a  policy,  not  in  his  own  name  or  ac« 
478.*  count,  ^«^  in  the  name  and  on  the  account  of  his  principals* 

h^****!?  *^*^*'  Upon  the  face,  however,  of  the  policy,  it  distinctly  appeared 

policy  both  in 

the  name  and  on 

account  of  hit  (/)  Parker  v.  Beasley,  2  M.  &  Sel.         (i)  Baker  t>.  Langhom,  2  Marshairs 

principaltf  and     423.  Rep.   215;    6  Taunt   519,  S.  C.      4 

has  not  kept  the        ^^^  j^j  j   437.  Campb.  396. 

bwiThandsl^he         <*>  ^^*^  ^  Wilkinson,  4  Bingli.         0')  2  Marshairs  Rep.  p.  216. 

cannot  set  off      573. 

iossescrea 


AND  OTHEB  AGENTS.  121 

that  the  broker,  In  effecting  it,  was  acting  under  a  commission  Rt^lative  rights 
del  credere.  (A)   It  was  proved,  however,  at  the  trial,  that  the  ©f  the  assured, 
policy  had  throughout  remained  in  the  hands  of  the  assured,  JJj^  ^^^^*^^*  *°^ 
and  that  the  broker  never  had  custody  of  it  until  it  was  sent  writer, 
him  by  his  employers,  in  order  to  obtain  payment  from  him  though  he  hu 
under  his  guarantee.     The  underwriter  having  become  bank-  ^^j^j^  princU  ^^ 
nipt,  his  assignees  sued  the  broker  for  premiums  due  before  ?•**»  *"4 
the  bankruptcy :  the  broker  claimed  to  set  off  losses  which  pean,  on  the 
had  not  only  accrued  before  the  bankruptcy,  but  which  had  /^,thathf^ 


actually  been  paid  over  by  the  broker  to  his  employere  before  ■c^g.on  a 

J  r  J  i.     J  commissioQ  da 

that  event.  eredert. 

Sir  Yicary  Gibbs,  however,  disallowed  his  claim  on  the 
ground, — 

1.  That  the  policy  was  not  effected  in  the  name  of  the 
broker  at  all. 

2.  That  it  was  not  left  in  his  hands. 

3.  That  the  mere  fact  of  its  having  been  effected  del  ere- 
^e  could  not  alter  the  relations  of  the  broker  and  the  under- 
tcriter^  nor  let  in  the  claim  to  set  off;  for  the  guarantee  of 
the  underwriter's  solvencv  interested  no  one  but  the  assured, 
who  paid  the  broker  accordingly  his  commission  del  cre- 
dere. (/) 

§  64.  The  cases  hitherto  considered,  have  turned  upon  the  Right  of  broker 
right  of  the  broker  to  deduct  losses  from  premiums ;  those  ^ions  in  respect 
which  follow  relate  to  the  broker's  right  to  make  a  smiilar  of '«*."'"«  ©^ 

°  preraium  and 

deduction  in  respect  of  returns  of  premium  and  for  short  short  interest. 
intensty  and  depend  upon  entirely  different  principles. 

The  amount  of  premium  ultimately  payable  to  the  under-^  Principles  on 
writer  may  very  frequently  depend  on  contingencies  which  ^  * 
<^not  for  some  time  be  ascertained ;  as,  for  instance,  where 
9oodt  coming  from  abroad  are  insured  at  a  premium  of  ten 
guineas  per  cent.,  to  be  reduced  to  five  if  the  ship  sail  with 
convoy,  and  to  be  further  reduced  in  case  of  short  interest ; 

(A)  A  declaration  was  wriiien  on  the         (/)  Peele   v%   Northcote,    7  Taunt. 
^0^  that  it  was  agreed  that  the  broker     4 78* 
should    guarantee    the    underwriters 
tliercoo. 


■J 
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Rplntivc  rights 
and  liabilities 
of  the  assured, 
the  broker,  and 
the  under- 
writer. 

Course  of  prac- 
tice between 
the  insurance 
broker  and  the 
underwriter  as 
to  the  allow- 
ance in  account 
for  returns  of 
premium. 


Until  the  sum 
to  be  deducted 
for  returns  of 
premium  is 
ascertained,  the 
broker  is  the 
mutual  agent 
of  the  assured 
and  the  under" 
writer  for  the 
one,  to  pay,  and 
for  the  other  to 
receive. 

But  citiier  the 
assured  or  the 
underwriter 
may  determine 
this  agency 
when  he 
pleases. 


the  amount  of  premium  in  fact  payable  cannot  in  such  case 
be  ascertained,  until  it  be  known  whether  the  sliip,  in  fact, 
sailed  with  convoy  or  not,  and  whether  the  interest  really 
falls  below  the  amount  insured. 

Accordingly,  the  general  custom  as  between  insurance 
brokers  and  underwriters  is,  that  if  on  the  settlement  of  their 
mutual  account  at  the  end  of  each  year,  there  are  any  returns 
of  premium  then  pending,  the  balance  of  the  account  between 
them  for  the  past  year,  if  it  be  in  favour  of  the  underwriter, 
is  not  immediately  paid,  but  carried  into  the  account  of  the 
ensuing  year,  in  which  it  forms  the  first  item  2  the  pending 
returns  of  premium,  as  they  successively  become  due,  are 
carried  to  the  debit  of  the  underwriter  in  such  subsequent 
account,  and  the  adjusted  balance  is  not  paid  over  to  the 
underwriter  until  all  returns  of  premium  are  actually  ascer- 
tained and  deducted,  (m) 

Until,  therefore,  the  sum  to  be  deducted  for  returns  of 
premium  is  ascertained;  that  is,  in  other  words,  until  the 
events  are  determined,  upon  which  the  amount  of  premium, 
actually  payable  to  the  underwriter,  depends,  the  broker  is 
the  mutual  agent  of  the  assured  and  the  underwritersy  for  the 
one  to  pay  and  for  the  other  to  receive,  (n) 

Either  party  may,  indeed,  determine  this  agency  when  he 
pleases :  thus,  the  assured  may  at  any  time  take  the  policy 
out  of  the  hands  of  the  broker  who  has  effected  it,  paying 
him,  of  course,  what  he  owes  him  at  the  time,  and  may  place 
it  in  the  hands  of  another  broker  to  get  it  adjusted;  and  in 
that  case  the  first  broker  would  have  notliing  to  do  with  the 
return  of  premium  to  the  assured.  (0)  So,  again,  the  under- 
writer, before  the  occurrence  of  the  contingency,  on  which 
the  return  for  premium  depends,  may  at  once  call  on  the 
broker  for  the  full  premium,  and  compel  him  to  pay  it  over, 
without  any  reserve,  in  the  broker's  hands,  to  answer  any 


(m)  Sec   Goldschmidt    v.    Lyon,  4         (o)  Per  Mansfield,  C.  J.,  in  Minctt 
Taunt,  p.  5^,  v.  Forrester,  5  Taunt.  543. 

(n)  Per    Lord     Ellenborough,     in 
Shee  r.  Clarkson,  12  East,  510. 
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returns  of  premium  that  the  underwriter,  at  a  subsequent  Relative  righu 

x!  rijx  *i  i/\  •"^  liabilities 

time,  may  be  t>ouna  to  pay  the  assured,  (p)  of  the  assured, 

If,  however,  the  underwriter  have  not  thus  determined  the  ^^^  i>roker,  and 

'  the  under- 

broker's  agency  before  the  event  arises  on  which  the  return  writer, 
of  premium  depends,  the  broker  still  continues  his  agent  for 
the  deduction  of  such  return  from  the  full  amount  of  pre- 
mium ;  and,  consequently,  when  the  underwriter  brings  his 
action  against  the  broker  for  such  full  amount  of  premium, 
the  broker  is  entitled  in  his  defence  to  set  off  the  amount 
of  returns  which,  as  his  agent,  he  was  authorised  to  deduct 

The  single  question,  then,  as  to  the  broker's  right  to  set  off 
returns  in  an  action  for  premiums,  resolves  itself  into  this ; 
was  or  was  not  his  agency  determined  before  the  right  to 
returns  of  premium  accrued. 

Hence,  where  the  underwriter  himself  sued  the  broker  for  Where  the 
premiums,  the  Court  held,  that  the  broker,  although  not  Seen^ro  d"ter- 
actlng  under  a  del  credere  commission,  might  deduct,  by  way  ?**'J^'  '*J® 
of  set  off,  sums  due  for  returns  of  premium,  though  it  did  not  acting  del  ere- 
appear  that  the  broker  had  either  received  the  premiums  from  get  off  retunw^ 
his  principals,  or  credited  them  with  returns  of  premium ;   ^hou'*"^"™^. 
and  although  the  return  of  premium  claimed  to  be  deducted  jusied. 
had  never  been   adjusted  as  between  the  broker  and  the 
underwriter,  (y) 

The  ground  upon  wliich  this  decision  proceeded  w^as,  that 
there  had  been  a  course  of  dealing  between  the  underwriter 
and  broker,  similar  to  that  above  detailed,  and  that  the  broker, 
therefore,  was  authorised  by  the  underwriter  to  deduct  for 
i^tums,  and  that  such  authority  had  not  been  revoked  at 
the  time  when  the  returns  became  due. 

As,  however,  the  authority  thus  given  by  the  underwriter  As  the  broker's 
ceatet  ipso  facto  by  his  bankruptcy  or  his  deathy  the  broker  to  act"7agent 
cannot  avail  himself  of  this  defence   when   the   action   is  ^^  ?*>«  ""«*»^'" 

writer  ceases 

brought  by  the  assignees  of  a  bankrupt,  or  the  executors  of  ipso  facto  by 
a  deceased  underwriter,  unless,  indeed,  the  sums  payable  by  bankruptcy  of 
way  of  returns  of  premium  have  been  actually  adjusted  in  Ijjokenannot 

set  off  returns 
of  premiuixi  in 
(p)  Per  Mansfield,  C.  J.,  in  Minctt         (g)  Shcc  o.  Clarkson,  12  East,  507.    an  action 

t-  Forrester,  4  Taunt,  p.  544.  brought  against 

him  by  the  as- 
signees of  a 
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Uelative  rights 
and  liabilities 
of  the  assured, 
the  broker,  and 
the  under- 
writer. 

bankrupt,  or 
the  representa- 
tives of  a  de- 
ceased under- 
writer. 

Minett  v.  For- 
rester, 4  Taunt. 
541 .  as  to  ac- 
tions by  the 
assi^ees  of  a 
bankrupt 
underwriter. 


Parker  v» 

Smith, 

16  East,  382. 


Same  law  as  to 
actions  by  the 
executors  of  a 
deceased  under- 
writer.   Hous- 
ton V.  Robin- 
son, 6  Taunt. 
448. 


account  between  the  broker  and  the  underwriter^  before  the 
bankruptcy  or  the  death. 

Thus^  where  the  assignees  of  a  bankrupt  underwriter  brought 
their  action  against  a  broker  for  premiiuns  due  an  two  policies 
of  insurance^  in  respect  of  which  he  claimed  to  deduct,  by 
way  of  set  off,  certain  sums  for  returns  of  premium  and  short 
interest ;  and  it  appeared  that  the  events  which  entitled  the 
broker  to  make  this  deduction   had  occurred  and  become 
known  to  him^  on  the  one  policy  before  the  bankruptcy ;  on 
the  other  policy,  not  till  after  that  event ;  but  that  no  adjust- 
ment had  been  made  on  either  policy : — the  court  heldf  that,  as 
the  agency  of  the  broker  had  been  determined  by  the  bank- 
ruptcy of  the  underwriter,  he  could  not  be  entitled  to  thL) 
set  off  either  on  the  one  policy  or  on  the  other  (r) :   upon 
the  same  principles  the  court  of  King's  Bench  subsequently 
decided  in  a  similar  action  the  three  following  points :  — 

1.  That  no  such  returns  of  premium  can  be  set  off  against 
a  claim  by  the  assignees  of  a  bankrupt  underwriter  for 
premiums,  even  though  forming  part  of  an  adjusted  account, 
where  the  events  entitling  to  such  returns  were  not  known 
to  have  happened  until  after  the  adjustment, 

2.  That  no  such  set-off  can  be  allowed  where  the  events 
entitling  to  the  return  happened  before  the  bankruptcy,  but 
the  amount  of  return  claimed  was  never  adjusted  with  the 
bankrupt 

3.  That  such  set-off  cannot  be  allowed  in  any  case  where 
the  events  entitling  to  the  return  are  not  known  till  after  the 
bankruptcy,  {s) 

The  Court  of  Common  Pleas  extended  the  same  principles 
to  actions  brought  by  the  executors  of  a  deceased  underwriter, 
and  decided  that  in  such  action  no  set-off  could  be  allowed  in 
respect  of  returns  of  premium,  the  events  entitling  to  which 
were  not  known  till  after  the  underwriter's  death,  (f)     In  a 


(r)  Minett  i*.  Forrester,  4  Taunt. 
541.  See  the  observations  of  Ch.  J. 
Mans6eld,  ibid.  p.  544.  See  also  the 
case  of  Goldschmidt  v.  Lyon,  4  Taunt. 
533,  which  is  merely  a  confirmation  of 
that  cited. 


(t)  Parker  o.  Smith,  16  East, 
382. 

(f)  Houston  V.  Robinson,  6  Taunt. 
448;  2  Marshairs  Rep.  138. 
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subsequent  case  they  also  explicltlj  decided  that  all  these  Relative  rights 
rules  applied  exactly  in  the  same  way,  whether  the  broker  of  the  assured, 
acted  under  a  del  credere  commission  or  not  (u)  'I*®  ^'<»^«'»  *nd 

^    ^  the  under- 

Such,  then,  are  the  principal  decisions  that  have  taken  writer. 

place  on  the  right  of  the  broker  to  set  off  losses  and  returns  Whether  the 

of  premium  in  actions  brought  against  him  by  the  under-  j^g  ^  er^^ 

writer  for  his  premiums — decisions  complicated  from  the  of^otmakesno 

*  ^  ^  *  ^       difference. 

Tariety  of  circumstances  involved  in  them,  and  from  the  dif-  Houston  v. 
ficulty  of  reconciling  the  relations  arising  out  of  the  actual  s  Taunu*45. 
course  of  dealing  between  the  broker  and  the  underwriter, 
with  those  which  flow  from  the  general  principle  that  the 
underwriter  is  debtor,  not  to  the  broker  but  to  the  assured. 
The  following  is  a  summary  of  the  positions  thus  esta-  Summary  of 

1.  In  respect  of  setting  off  losses.  **>«  cases  in  r©- 

spect,  1st,  to 

a.  Where  bankruptcy  has  not  intervened^  the  broker  can  setting  off 
never  set  off  unadjusted  losses  in  an  action  brought  against  aet^go^re-*** 
k'un  by  the   underwriter  himself;   for  such   losses,  though  turns  of  pre- 

11,.  ,,  •i*i  mium. 

allowed  m  account,  are  not  mutual  debts  withm  the  statute 
of  set-off.  (r) 

i.  Where  the  action  is  brought  by  the  assignees  of  a 
bankrupt  underwriter,  the  broker  who  has  effected  the  policy 
in  his  own  name  and  on  his  own  account,  or  in  his  own 
iiame  but  on  the  account  of  his  principals  {provided  in  this 
^t  case  he  has  also  a  lien  on  the  policy  to  the  extent  of  his  set" 
fff)j  may  set  off  losses  allowed  to  him  on  account  by  the 
iinderwriter  before  his  bankruptcy,  though unadjustedy  because 
losses  80  allowed  in  account  are  mutual  credits^  within  the 
meaning  of  those  words,  in  the  statutes  of  bankruptcy,  {w) 

C'  But  where  he  effects  the  policy  both  in  the  name  and  on 
account  of  his  principals;  or  wliere,  when  effected  in  his 


(«)  Houston     9.     Boordenave,     6         (lo)  GroTe  v.    Dubois,    1   T.   Rep. 

Tniot  45;  2  MarsbalPs  Rep.  p.  141.  Koster  v.  Eason,  2  Maule  &  SeL  112. 

(*)  Gumming  v»  Forrester,  1  Maule  Parker  v,  Beasley,  ibid.  423.     Davies 

&  Sel.  494.      Wienbolt  v.  Roberts,  2  v.  Wilkinson,  4  Bingh.  57S. 
(^pb.  586.     See  also   Thomson   v. 
Kedmsn,  11  M.  &  Wells.  488. 
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Relative  rights  own  name  but  on  their  account,  he  has  no  lien  on  it ;  oi 

and  liabilities  ii/«..,.  i  ii_ 

of  the  assured.    Where  he  etiects  It  in  his  own  name,  but  expressly  on  the 
thff  under-'  ""^  ^^®  ^^  ^^®  policy  as  agmty  he  has  no  such  right  of  set  off 

^"ter, even  though  he  acts  under  a  del  credere  commission,  {x) 

d.  For  a  del  credere  commission,  being  a  contract  whollj 
between  the  broker  and  the  assuredy  cannot  affect  the  mutual 
rights  and  liabilities  of  the  broker  and  the  underwriter;  and. 
therefore,  does  not  per  se  and  without  other  requisites^  entitle 
the  broker  to  his  right  of  set  off.  (y) 
2.  As  to  returns  of  premium. 

a.  The  broker  being  the  agent  of  the  underwriter  for  do- 
ducting  returns  of  premium  in  the  account  between  them, 
may,  in  an  action  by  the  underwriter  himself  for  premiums, 
set  off  sums  due  for  returns  of  premium,  (z) 

b.  But  the  death  or  bankruptcy  of  the  underwriters  operates 
a  revocation  of  this  agency,  and  the  broker  therefore  cannot 
in  an  action  by  the  assignees  or  executors,  set  off  unadjusted 
returns  of  premium,  whether  the  events  entitling  to  those 
returns  were  known  before  or  after  the  death  or  bank- 
ruptcy, (a) 


Art.  III.  Actions  by  the  Assured  against  the  Broker,  on  the 
Insolvency  of  the  Undenoritery  for  Losses  passed  in  account 
between  the  Broker  and  Undertvriter. 

The  policy  is         §  ^^'  I^  ^hc  usual  coursc  of  business,  the  policy  is  left  in 
generally  left      ^jj^  \^QXida  of  the  broker  until  the  adjustment  of  a  loss.    After 

in  the  hands  or  *' 

the  brokers  to     the  pcr  ccntagc  payable  by  the  underwriters  on  the  amount 

^       '  of  their  subscriptions  has  been  once  ascertained,  the  broker 

procures  an  indorsement  to  that  effect  to  be  made  on  the 

(x)  Koster  v.  Eason,  2  Maule  &  (z)  Sheet;.  Clarkson,  12  East,  507. 

Sel.    112.      Baker    v»    Langhorn,    6  (a)  Minctt  v.   Forrester,   4  Taunt 

Taunt.   519.     Peele  v,  Northcotc,   7  541.       Goldschmidt    v.    Lyon,    ibid. 

Taunt.  478.  533.       Parker    v.   Smith,     1 6    East, 

(y)  Peele  v.    Northcote,  7  Taunt  382.     Houston  v.  Robinson,  6  Taunt 

478.       Houston    v.    Boordcnavc,     6  448.       Houston    v.    Boordenave,     6 

Taunt  p.  450.  Taunt.  451. 
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back  of  the  policy,  as   *^  Adjusted^  100/.  per  cent,  90L  per  Relative  rights 

««/.,  §-c. ;"  as  may  be,  and  then  sends  the  policy  round  to  of  the  assured, 

the  different  underwriters,  who  severally  sign  their  initials  at  *Jj®  ^^^'*  *"^ 

the  foot  of  such  indorsement.     The  amount  of  loss  thus  ad-  writer, 

justed,  is,   at  the  end  of  a  month  from   the   adjustment,  Effect  of  strik- 

debited  by   the  broker  to  the  underwriter's  account,  and  ITSfl^t.  ^^l^I" 

•*  '  writers  name 

credited  by  the  underwriter  to  the  broker's  account:  the  off  the  policy. 

underwriter,  either  at  that  time  or  upon  the  subsequent  set- 

tl^ent  of  account  between  himself  and  the  brokers  at  the 

year's  end,  erases  his  name  from  the  policy  by  passing  his 

pen  through  his  subscription;   after  which  the  assured,  if 

cognizant  of  this  usage,  has  no  further  legal  remedy  against 

him  upon  the  instrument,  (b)     The  loss  is  then  said  to  be 

settled  or  ^*  struck  off^^  and  all  further  transactions   upon 

the  policy,  as  between  the  broker  and  underwriter,  are  at 

an  end. 

Whenever  the  assured  leaves  the  policy  in  the  hands  of  Tiie  broker, 
the  insurance  broker  for  the   purpose  just   explained,   the  with  the  policy, 
broker  is,  in  law,  presumed  to  promise,  in  consideration  of  ^"**  "^  ?^* 
his  commission,  that  he  will  use  all  reasonable  diligence  to  tling  losses  and 
pnxjure  from   the   underwriter   a    speedy   adjustment  and  sums  due. 
settlement  of  the  loss,  and,  having  done  so,  will,   without 
delay,  collect  and  pay  over  to  the  assured  the  sums  due  to 
them.(c) 

If,  therefore,  the  broker,  after  thus  allowing  the  loss  in  his  And  on 
^w^unt  with  the  underwriter,  and  depriving  the  assured,  o^TerTiMs^*^ 
where  he  is  cognizant  of  the  usage,  of  all  legal  remedy  against  ^n  ^^^i^^u" 
the  underwriter,  by  erasing  his  name  or  allowing  it  to  be  underwriter 
eraaed  from  the  policy,  should  subsequently  fail  to  pay  over  jg  nahie  to  the 
to  the  assured  the  loss  thus  adjusted,  he  will  be  liable  to  the  3"^^  ^^ 
Msured  for  the  amount,  as  money  had  and  received  to  his  received,  espe- 

/A  1    •  1  •        1  •!!  1  I  <•  •         cially  if  he  has 

use((/);  and  m  such  action  he  will  be  estopped  irom  saying  erased  the  un- 

derwriter*8 

name  from  the 

policy. 
(&)  Because,  after  that  time,  it  may     against  the  underwriter.     Bartlett  v. 

^  prentmed  that  the  name  is  erased  Pentland,  10  B.  &  Cr.  p.  769. 

^  the  policy  with  the  privity  of  the  (c)  Bousfield  v,  Cresswcll,  2  Campb. 

xttmf:  if  done  before  that  time,  it  is  544. 

00  bar  to  an  action  by  the  assured  (</)  Andrew  v,  Robinson,  3  ib.  199. 
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Relative  rights  that  he  has  Rot  such  moRcy  iR  his  haRds  for  the  plaiRtiff 's 

of  the  assured,  R^e ;  rdIcss^  iRdeed^  it  appears  that  the  assured^  bj  the  SRb- 

the  under-' *"^  seqReRt  course  of  his  dealiRg  with  the  broker,  has  cither 

writer.  expressly  or  impliedly  saRctioRed  such  a  proccediRg.     Thus, 

In  such  action  whcrc  it  appeared  that,  after  the  broker  had  thus  allowed  the 

Mton' ed^from  ^i^^ierwriter's  Rame  to  be  struck  out  of  a  policy,  aud  after  he 

denying  that  had  givcR  Roticc  to  the  assurcd  of  the  underwriter's  bauk- 

the  loss  so  al-  111  i         1  .     .  , 

lowed  in  ac-  ,  ruptcy,  aud  that  they  must  prove  uuder  the  commissiOR,  the 
rwdlypSdlTut  ^^ss^^cd,  Rcvcrtheless,  subscqucRtly  settled  aR  accouut  with 
the  assured,  by  the  broker,  iRcluding  the  very  policy  iu  questioR,  without 

subsequent  ac-  ,  , 

quiescence,  making  any  complaiut, — Lord  EllcRborough  held,  that  they 

righV.:'!""  ^  waiTed  any  right  they  might  otherwise  have  had,  to 

cover.  recover  from  the  broker  the  amouut  of  the  loss,  (e) 

Where  the  EvcR  where  the  broker,  after  allowiflg  the  loss  to  the  uuder- 

such  settlement  writer  OR  accouut,  yct  suffers  his  Rame  still  to  remaiR  or  the 

th  "^^^Ij""*^"**  policy,  he  may  yet  be  liable  to  the  assured  for  the  loss  upon 

writer,  took  a  the  bankruptcy  of  the  underwriter,  if  he  has  himself  received 

lance,  which,  on  payment  from  the  assignees  in  respect   of  the  balance  of 

***lte?s  bank-  account  with  him,  though  to  a  less  amount  thau  the  loss 

ruptcy,  he  claimed  Ir  the  action.     Thus,  where  a  broker,  being  iri  pos- 

debt  due  to  scssioR  of  a  policy  OR  which  a  loss  had  happcRed,  came  to  a 

mir^washeid  general  settlement  with  one  of  the  underwriters,  iucludiRg 

entitled  to  re-  his  subscriptioR  to  this  policy,  aRd  took  his  Rote  for  the 

the  broker,  balaRCC,  which  was  less  than  the  amount  of  the  subscriptioR, 

dcrwntJrt  """  ^°^  ^^  *^®  uuderwriters  becoming  bankrupt,  proved  the  note 

name  was  not  under  the  Commission  as  a  debt  due  to  himself;  the  broker 

erased  from  the 

policy.  was  held  liable  to  the  assurcd,   though   the   underwriter's 

name  had  not  been  struck  out  of  the  policy.  (/) 
Brokers  not  Where  a  pcrsoR  employed  by  shipowRers  as  their  agCRt 

l^^red^for*  effected  a  policy,  aRd  represcRted  himself  as  pnRcipal  to  the 
losses  paid  over  brokers,  who  causcd  such  iusurance  to  be  effected;  it  was 
who  hM  ^re-  held,  that  the  brokers,  haviug  received  the  amouut  of  the 
'^"^rinciML  ^^    loss   from  the  uuderwriters,  aud  paid  it  over  to  the  agcRt, 

were  ROt  liable  to  the  owRcrs  iR  aR  actioR  for  moRcy  had 
aRd  received,  although  part  of  the  mouey  was  paid  to  the 

(e)  Ovington    v.    Bell,    3    Campb.         (/)  Wilkinson  v.  Qay,  4  Campb. 
237.  1 7 1 ;  6  Taunt.  1 10,  a  C. 
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ageDt  after  they  were  informed  of  his  having  acted  in  that  Relative  rights 

..      /   X  and  liabilities 

capacity.  (^)  of  the  assured, 

the  broker,  and 
the  under- 
writer. 


Abt.  IV.  Actions  by  the  Assured  against  the  Underwriter^ 
after  the  Brokers  Bankruptcy ^  for  Losses  passed  in  account 
between  the  Underwriter  and  Broker, 

§66.  We  have  already  detailed  the  course  of  practice  as  If  the  account, 

.        .  /» 1  i    1  *®  between 

to  the  adjustment  of  the  policy  in  case  of  loss,  and  the  erasure  broker  and  un- 
of  the  underwriter's  name  from  the  policy ;   an  operation  b^en'^ttied^y 
which,  in  the  technical  language  of  the  trade,  is  frequently  stfjj^inff  t^e^ 
tenned  ^^  striking  off  a  lossJ*  name  off  the 

If,  in  point  of  fact,  the  assured  can  be  shown  to  have  ^J!^*ofthe  om- 
aaented  to  this  striking  off  the  loss  (A) ;  or  if,  from  the  whole  *"'^»  *^®  "" 
drcumstances  of  the  case,  he  must  reasonably  be  presumed  cUim  against 
to  have  acquiesced  in  it  (i),  the  underwriter  can  no  more  be  policy. 
Kablc  to  the  assured  on  the  policy,  (j) 

hi  the  absence,  however,  of  all  evidence  of  such  assent  on  The  question  is, 
the  part  of  the  assured  (other  than  what  may  be  implied  from  to  evidence  of 
his  knowledge  of  the  usage),  it  has  been  a  great  question,  J"^**  *^"*  J*° 
whether  in  case  of  the  broker'^s  bankruptcy,  the  assured  can  assured. 
recoYer  as  against  the  underwriter ^  for  losses  which  had  been 
passed  in  account  between  him  and  the  broker  in  the  manner 
bribed,  or  whether  such  passing  losses  in  account  was  to 
he  considered  payment  as  against  the  assured. 

Lord  Ellenborough,  in  a  case  that  came  before  him  at  Nisi 
Prius,  and  Lord  Tenterden,  in  the  two  earliest  cases  of  the 
8aine  kind  that  presented  themselves  for  decision  in  the 
Court  of  King's  Bench,  seemed  to  consider  that  the  authority 
given  by  the  assured  to  the  broker  was  only  to  receive  losses 
from  the  underwriter  in  money ;  and  that,  therefore,  nothing 

is)  Bell  V.  Jutting,  I  J.  B.  Moore,  mere  fact  of  the  erasure  of  the  under- 

1^.  writer's  name  raises  a  strong  prcsump- 

(A).Bartlett  v.  Pentland,  10  B.  &  tion  that  it  was  done  with  the  privity 

Cr.  769.  of  the  assured. 

(0  In   Russell   v.    Bangley,    4  B.         (j)  Andrew  i;.  Robinson,  3  Campb. 

&  Aid.  401.,  Best  J.  says,  that  the  199. 
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Relative  rights 
and  liabilities 
of  the  assured, 
the  broker,  and 
the  under- 
writer. 

It  is  now 
admitted 
that,  if  the  as- 
sured can  be 
shown  cogni- 
zant of  the 
practice  of  set- 
tling losses  in 
account,  he 
shall  be  bound 
by  it. 


Two  points  on 
which  the 
cases  mainly 
turn. 

1.  Was  the  as- 
sured resident 
where  the 
usage  prevails. 

2.  If  not,  must 
he,  from  the 
course  of  his 
business,  be  in- 
ferred to  have 
known  it. 


but  actual  cash  payment  by  the  underwriter  to  the  broker, 
or  a  credit  given  to  the  underwriter  by  the  assured  himself, 
could  estop  the  assured,  in  case  of  the  broker's  insolvency, 
from  recovering  against  the  underwriter.  (A) 

Lord  Tenterden,  however,  subsequently  admitted  (/),  and  the 
rule  of  law  undoubtedly  now  is,  that  if  the  assured,  upon  the 
whole  facts  of  the  case,  can  be  shown  to  have  been  cognizant 
of  the  usage  of  settling  losses  in  account,  at  the  time  he 
procured  the  insurance  to  be  effected,  he  shall  be  bound  by  it : 
and  the  fact  that  a  loss  has  been  passed  in  account,  accord- 
ing to  the  usage  between  broker  and  underwriter,  shall  pre- 
clude him  from  recovering  such  loss  from  the  latter,  on  the 
insolvency  of  the  former,  (m) 

The  question,  then,  as  to  the  right  of  the  assured  to  re- 
cover from  the  underwriter  in  these  cases,  is  now  reduced  to 
a  pure  question  of  evidence,  and  depends  solely  upon  the 
point  whether  the  assured,  upon  the  whole  facts,  must  not  be 
taken  to  have  been  cognizant  of  the  custom. 

The  principle  of  decision  is  stated  by  Lord  Tenterden  to 
be,  that  the  usage  of  Lloyd's  as  to  settling  losses  in  account 
being  "  the  usage  of  a  particular  place,  or  of  a  particular  set 
of  persons,  cannot  be  binding  on  other  persons,  unless  those 
other  persons  are  acquainted  with  that  usage,  and  adopt 
it."(n) 

As  to  what  shall  be  evidence  of  their  being  cognizant  of 
the  usage,  the  important  points  are, — 

1.  That  the  parties  sought  to  be  bound  by  the  usage, 
must  either  be  resident  and  carrying  on  business  in  the  place 
where  it  prevails ;  or, 

2.  That  if  resident  elsewhere,  they  should  have  been  in 
the  habit  of  effecting  insurances  tinder  such  circumstanceSy  as 


(k)  The  case  before  Lord  Ellen- 
borough  was  Jell  V.  Pratt,  2  Stark. 
N.  P.  67.  Th6  cases  in  the  King*s 
Bench  were  Todd  i\  Ileid,  4  B.  &  Aid. 
211;  and  Russell  v.  Banglcy,  ibid. 
393. 

(/)  Lord  Tenterden  made  this  ad- 
mission in  Russell  r.  Bangley,  4  B.  & 


Aid.,  298.  The  le^lity  of  the  usage 
has  never  since  been  disputed. 

(m)  Bartlett  r.Pentland,  10  B.&  Cr. 
760.  Scott  V.  Irving,  1  B.  &  Ad.  605. 
Stewart  t*.  Aberdein,  4  Mecs.  &  Wels. 
211. 

(n)  Per  Lord  Tenterden,  in  Bart- 
lett V,  Pcntland,  10  B.  &  Cr.  770. 
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Aat  they  must  reasonably  be  supposed  to  Jiave  become  cognizant  Relative  rights 

.   -  and  liabilities 

Of  the  usage,  of  the  assured 

the  broker,  and 

§  67.  The  following  cases  are  merely  illustrations  of  the  writtr. 
Implication  of  these  principles  to  facts :  — 

In  the  first  that  arose,  the  plaintiffs,  who  were  com  mer-  Cases  iiius- 

chants  residing  in  Plymouth^  had  procured  a  policy,  to  be  p^n^^*^ 

e£fected  for  them  by  a  London  insurance  broker,  at  the  branch  ^artiett  v. 

«.       .     X        1  n  .  I'cntland,  10 

office  m  London,  of  an  Irish  insurance  company  carrying  on  B.  &  Cr.  76a 
ttafr  business  in  Dublin :  a  total  loss  having  taken  place  on 
each  policy,  a  pen  was  struck  through  the  name  of  the  com- 
pany's agent,  subscribed  to  the  policy,  and  the  loss  passed  in 
account,  as  between  broker  and  underwriter,  in  the  usual 
way,  the  company  being  at  that  time  indebted  to  the  broker 
on  the  general  account  between  them.  The  broker,  shortly 
afterwards,  wrote  to  the  plaintiffs  informing  them  of  the  loss, 
and  that  the  company  had  agreed  to  settle  it ;  upon  which 
the  plaintifS,  in  reply,  requested  the  broker  to  draw  on  the 
cmpany  for  the  amount,  and  remit  them  the  drafts;  in 
answer  to  this  the  broker  falsely  represented  to  the  plaintiffs 
that  underwriters  would  in  no  case  accept  for  losses  (o), 
and  directed  them  to  draw  upon  him:  the  plaintiffs,  who 
ahhough  they  had  been  in  the  habit  of  procuring  insiurances 
to  be  efiected  for  thirty  years,  yet  were  not  acquainted  with 
^  mode  of  settling  and  adjusting  losses  at  Lloyd'sy  as  they 
W  never  lost  a  vessel  or  cargo  before^  suffered  th^selves  to 
le  mided  by  this  false  statement,  and  accordingly  drew  on  the 
broker,  at  three  months,  bills,  which  he  accepted,  but  never 
paid,  ha\ing  failed  before  they  became  due.  Previous  to  his 
iiankruptcy,  the  insurance  company,  which  had  all  along  been 
Midebted  to  him  on  the  general  account  between  them,  (in- 
duding  many  transactions  besides  the  policy  in  question,) 
liad  settled  such  general  account  with  him,  and  paid  in  money 
(^balance  due  to  him  for  premiums,  after  deducting,  amongst 
^^1,  the  loss  in  question. 

(o)  The  truth  being,  that  by  the     at  any  time  within  a  month  next  after 
CMtom  they  hold  themselves  liable  to     the  adjustment  of  the  loss. 
^  called  00  for  payment  by  the  auwed 
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Relative  rights 
and  liabilities 
of  the  assured, 
the  broker,  and 
the  under- 
writer. 

Judgment  of 
the  Court 


Though  the 
balance  of  the 
general  account 
may  have  been 
paid  in  cash  by 
the  under- 
writer to  the 
broker,  yet  this 
is  not  payment 
as  against  the 
assured,  unless 
made  in  respect 
of  the  identical 
loss  for  which 
the  action  is 
brought. 


Such  were  the  facts :  the  judgment  of  the  Court  turned 
on  the  question,  whether,  upon  these  facts,  the  plaintiffs 
could  be  taken  to  be  so  far  cognizant  of  the  uss^e  at  Lloyd's 
of  settling  losses  in  account,  as  to  be  presumed  to  have  given 
an  implied  authority  to  the  broker  so  to  settle  them. 

The  Court  were  clearly  of  opinion  that  they  could  not,  for 
that  there  was  nothing  in  the  case  before  them  to  raise  such 
a  presumption,  but,  on  the  contrary,  every  thing  to  rebut  it. 

1,  As  to  residence^  the  plaintiffs  were  resident  not  in 
London  but  in  Plymouth ;  the  defendants  were  not  under- 
writers carrying  on  business  at  Lloyd's,  but  an  Irish  insu- 
rance company  having  only  agents  in  this  country. 

2.  As  to  any  implied  authority  which  might  J}e  raised  from 
knowledge  of  the  usage  acquired  by  a  course  of  dealing,  this 
was  distinctly  negatived  by  the  facts,  which  clearly  showed 
that'plaintiffs  had  no  knowledge  of  the  usage,  never  having  had 
a  loss  before,  and,- in  fact,  were  so  ignorant  of  it,  that  they 
had  allowed  themselves  to  be  deceived  by  the  broker's  false 
statement  as  to  the  mode  and  time  in  which  losses  were  usu- 
ally paid. 

On  these  grounds,  therefore,  the  Court  held  that,  although 
the  name  of  the  company* s  agent  had  been  erased  from  the  policy; 
yet,  as  such  erasure  appeared  to  have  been  made  without  the 
plaintiffs'  knowledge  or  consent,  the  company  was  liable  to 
the  plaintiffs  for  the  whole  amount  of  the  loss,  {p) 

In  thiscase  it  was  contended,  that  as  the  balance  of  the 
general  account  had  actually  been  paid  in  money  by  th^ 
company  to  the  broker,  this,  at  all  events,  must  be  consideredK^ 
payment  as  against  the  assured,   to  that  extent:   but  th^s 
Court  held  that  it  could  not  be  so  considered,  because  it 
not  a  specific  payment  on  account  of  a  specific  loss,  but  merel 
a  general  payment  on  account,  {q) 

It  was  likewise  contended,  that,  as  the  plaintiffs  had  elect^^ 
to  give  credit  to  the  broker,  and  taken  his  biUs  for  t3rR€ 
amount  of  the  loss,    and   had  not  applied  to  the  compa'sn^ 


(p)  Bartlett  v.  Pcntland,  10  B.  &     and  see   Scott  f.  Irving,  1  B.  &  A.1*^ 
(>.  7 CO.  ^  605. 

(7)  Ibid,    per  Baylty  J.,   p.  773; 
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till  after  the  broker's  failure,  when  the  former  had  already  Relative  rights 
setUed  their  general  accounts  with  him  ;  —  that  by  thus  of  J  "ll'^td, 
actmg  the  plaintiffs  had  precluded  themselves  from  proceed-  *{j*^  broker,  and 
ing  against  the  company :   but  the  Court  held  that,  how-  writer. 
ever  the  case  might  be,  if  the  company  could  be  shown  to  Neither  will 
have  been  placed  in  a  more  disadvantageous  position  by  the  ^{j^  ^uJ^*i 
plaintiffs  neglecting  to  apply  to  them  for  payment,  yet  that  ff*>*^"  <^»"^it  to 
in  this  case  no  such  inference  could  arise,  for  the  facts  showed  elude  bis  claim 
that  the  company  had  throughout  the  whole  time,  from  the  S^"?ter!*un°' 
first  adjustment  of  the  loss  down  to  the  final  settlement  of  '^**  ^®  ^^^^ 

,  ■  can  thereby  be 

account,  been  indebted  to  the  broker ;  and,  therefore,  as  the  shown  to  have 
company  had  not  been  damnified  by  the  laches  of  the  plain-    ^°  *"***     * 
tiffs,  they  could  not  be  discharged  by  it.  (r) 

b  the  next  case  of  the  same  kind  that  came  before  the  Scott  r.  Irving, 
Court,  the  plaintiff,  who  was  a  merchant  residing  and  trading  ^qj' 
in  GlasgoWj  had  employed  a  London  broker  to  procure  an  ^)^^^^  P^*j"" 
insurance  to  be  effected  for  him  at  Lloyd's :  a  total  loss  evidence,  ap- 
having  occurred  on  the  policy,  the  broker  wrote  to  the  plain-  of *be'custom 
tiff,  informing  him  of  the  fact,  and  also  of  his  having  pro-  f*  ^°  '*^^**"?. 
cured  an  adjustment  from  all  the  underwriters :  the  plaintiff,  not  be  prc- 
m  reply  to  this,  enclosed  a  bill  drawn  on  the  broker,  payable  general  s^ttlc- 
tm  days  after  sigltty  stating,  at  the  game  time,  that  he  did  not  ^u"\^f^' 
how  at  what  date  it  was  proper  to  draw  the  balance,  this  the  broker  and 
^ng  the  first  total  loss  he  had  ever  had  in  London,     The  from  proceed- 
Court  held,  upon  these  facta,  that  plaintiff  could  not  be  held  |"fte^rf^'„^^* 
cognizant  of  the  usage  of  Lloyd's  so  as  to  preclude  him  from  y^^'  aft«r  the 

•      xi  1  .  /»  1      %       1       *    •        1      l>ankruptcv  of 

8nmg  tiie  underwriter  even  two  years  alter  the  broker  s  insol-  the  former, 
vency,  for  so  much  of  the  sum  due  in  respect  of  his  loss  as  ^^»  however,  on 

such  settlement, 

^^jHissed  in  account  between  the  underwriter  and  broker:  as,  a  specific  pay- 
kowcvcr,  it  appeared,  that  on  the  settlement  of  account  be-  )"*'^i'^**fhe 
tween  the  broker  and  underwriter,  a  specific  pa?/ment  had  underwriter  in 

i_        .  ,,,  1  ..Piii  respect  of  the 

*^  made  in  cash  by  the  imderwntcr  in  respect  of  the  balance  balance  due 
nue  from  him,  on  account  of  this  specific  loss  (which  was  the  br*!^er  ™      ** 
only  one  entered  to  his  debit  in  the  broker's  account),  the  *^°"".i  ^[  ^ 

|.,  ^  ^  specific  loas 

^ourt  held  tliat,  to  the  extent  of  the  sum  so  paid,  the  under-  claimed  in  the 

writer  was  discharged  from  all  claim  on  the   part  of  the  extent  of  the 

« 

(r)  Per  Lord  Tentcrden   C.  J.,  10  B.  &  Cr.  770. 
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Mees.  & 
Wcls.  211. 


assured,  although  such  payment  was  made  before  the  expira- 
tion of  the  month  allowed  by  the  custom  to  the  under- 
writer, (s) 

In  the  next  and  last  case  decided  on  this  point,  the  facts 
clearly  showed  the  existence  of  such  a  general  course  of  deal" 
ing  between  the  assured  and  the  brokers  as  to  raise  an  almost 
irresistible  presumption  that  the  assured  was  cognizant  of  the 
usage  of  Lloyd's,  and  he  was  therefore  held  to  be  precluded 
from  recovering  against  the  underwriter  for  losses  settled  in 
account  according  to  that  usage. 

The  plaintiffs,  in  the  case  now  referred  to,  were  merchants 
at  Liverpool,  who,  for  a  Jong  course  of  years,  had  employed 
one  and  the  same  firm  of  London  brokers,  to  effect  their  in- 
surance business  in  London,  which  was  of  a  very  extensive 
character :  the  London  brokers  kept  both  a  general,  and  also 
an  insurance  account  with  the  plaintiffs,  in  the  latter  of  which 
they  debited  them  with  all  premiums,  and  credited  them 
with  all  losses,  allowed  to  them,  the  brokers,  in  account  by 
the  different  underwriters,  with  whom  they  effected  insu- 
rances for  the  plaintiffs:  the  balance,  after  deducting  the 
j)reiniums,  they  then  carried  into  the  general  account  with 
the  plaintiffs.  Ample  evidence  was  given  of  the  usage  at 
Lloyd's  of  settling  accounts  by  taking  credits  as  payments ; 
and  some  evidence  was  also  given  that  that  usage  was  well 
known  in  Liverpool,  as  well  as  in  London. 

A  loss  having  occurred  on  a  policy  effected  for  the  plain- 
tiffs by  the  London  brokers  with  the  defendant,  who  was  an 
underwriter  at  Lloyd's,  was  settled  and  passed  in  account  as 
between  the  brokers  and  the  defendant  in  the  usual  way,  and 
the  d(ifendanfs  nanie  was  struck  off  the  policy.  The  London 
brokers  having  obtained  from  the  various  underwriters  with 
whom  they  had  effected  policies  for  the  plaintiffs,  an  adjust- 
ment of  this  and  other  losses,  advised  the  plaintiffs  (to  whom 
they  were  then  considerably  indebted  on  the  general  account) 
of  the  fact ;  and  the  plaintiffs  then  drew  upon  them  for  the 
amount.     Shortly  after  this  the  London  brokers,  who  were 


(s)  Scott  V.  Irving,  1  B.  &  Ad.  G05. 
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etill  greatly  indebted  to  the  plaintiffs,  fjiilcd,  and  the  plaintiffs  ilclativc  rights 
thereupon  immediately  claimed  from  the  defendant  the  loss  of  tlleV^LIl^ed, 
whicli  he  had  settled  with  the  brokers,  as  already  mentioned,  ^I'*^  ^"*|'*'*'*»  ^^ 

^  m  m      ,  ^"^  under- 

by  passLag  it  in  account  with  them.     But  the  Court  held  writer. 
that,  under  the  circumstances,  the  plaintiffs'  claim  could  not  Ground  on 
be  supported,  on  the  ground,  as  stated  by  Lord  Abingcr,  a^f]^*'tiJ^''"'* 
"  that  there  was  sufficient  evidence  in  the  case,  of  a  custom  case. 
between  brokers  and  underwriters,  to  make  settlements  in 
account,  by  taking  credits  as  payments,  and  also  of  the  know- 
ledge of  the  plaintiffs  of  such  custom,  and  of  tlielr  authorising 
the  brokers  to  settle  with  the  underwriters,  and  to  give  them, 
the  plaintiffs,  credit  on  account  for  the  loss,  and  to  permit 
them  to  draw  on  the  brokers  for  the  amount."  {t) 
Upon  the  general  question,  the  Court  were  of  opinion,  Opinion  of 

^    ,      ■  ,  Lord  Abingcr 

''that  where  an  insurance  broker,  or  other  mercantile  agent,  upon  the  genu- 

basbecn  employed  to  receive  money  for  another^  in  the  general  "*  **"^  *°"' 

cww  of  his  husinessy  and  where  the  known  gencnil  course  of 

business  is  for  the  agent  to  keep  a  running  account  with  the 

principal,  and  to  credit  him  with  sums  which  he  (the  agent 

or  broker)  may  have  received  by  credits  in  account  with  the 

debtors  (the  underwriters,  &c),  with  whom  he  also  keeps 

running  accounts,  and  not  with  monies  actually  received,  it 

must  be  understood,  that  where  an  account  has  been  bond 

j^  discharged  and  settled  according  to  that  known  usage, 

the  original  debtor  (i.  e.  the  underwriter)  is  discharged ;  and 

the  agent  {L  e.  the  insurance  broker)  becomes  the  debtor, 

according  to  the  meaning  and  intention,  and  with  the  autho* 

rity  of  the  principal."  (m) 

§  68.  The  following  propositions  seem  to  embrace  the  law  Summary  of 

At»  ♦f    *    i_  •     J.  the  law  on  this 

on  thi3  subject :  —  poi„t. 

1.  Unless  the  plaintiff,  either  from  his  residence  or  from 
"i*  previous  course  of  dealing,  can  Ijc  shown  to  be  cognizant 
of  this  usage  of  settling  losses  in  account,  he  will  not  be 
bound  by  it ;  but,  upon  the  broker's  insolvency,  may  recover 

(0  Stevart  v.  Aberdciii,  4  Mecs.  &  the  judgment  of  the  Court  in  Stcwurt 
^'<ii-  ail.  V.  Aberdein,  4  Mees.  &  Wels.  228. 

(*}  Per   Lord   Abingcr   delivering 

K  4 
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Relative  rights  against  the  Underwriter  the  amount  of  the  loss,  although  the 
of  the  assured,  l^ss  has  been  passed  in  account,  as  between  the  broker  and 
the  broker,  and  underwriter,  and  the  name  of  the  latter  has  been  struck  off 

■the  under- 
writer, the  policy. 

2.  Even' actual  payment  in  cash  by  the  underwriter  to  the 
broker  of  the  balance  of  the  general  account  is  not  to  be  con- 
sidered payment  as  against  the  assured  to  that  extent.  But 
a  specific  money  payment  by  the  underwriter  to  the  broker 
in  respect  of  the  specific  loss  claimed  by  the  assured  in  the 
action,  is,  even  as  against  the  assured,  payment  pro  tanto. 

3.  If,  from  the  place  of  the  plaintiff's  residence,  or  the 
previous  course  of  his  insurance  dealings,  it  is,  on  the  whole, 
reasonable  to  suppose  that  he  must  have  been  cognizant  of 
this  usage,  he  will  be  bound  by  it,  and  cannot  recover  agiunst 
the  underwriter,  whose  name  has  been  erased  from  the  policy, 
losses  passed  in  account  as  between  the  underwriter  and 
broker. 

4.  If  tlic  underwriter's  name  have  not  been  struck  off  the 
policy,  it  seems  doubtful  whether  the  assured,  though  cog- 
nizant of  the  usage,  might  not  recover  on  the  policy  as  against 
the  underwriter,  even  for  losses  so  passed  in  account,  (r) 

Where  the  A  trustcc  suiug  as  a  plaintiff  in  a  court  of  law,  must  be 

brouffh"  in  the  treated  in  all  respects  as  a  party  to  the  cause,  and  any  defence 
name  of  the       against  him  is  a  defence  in  that  action  as  against  the  cestui 

broker,  passing  ^        ^      i  i  . 

losses  in  ac-       quc  trust  who  uscs  uis  name. 

dence  of  pay-         Where,  therefore,  a  broker,  in  whose  name  a  policy  under 

ment  as  agjiinst  seal  >vas  effected,  brought  an  action  of  covenant  against  the 

theplamtiffin  i  • 

such  action.        Underwriters,  who  pleaded  payment,  such  plea  was  held  to 

be  supported  by  proof  that  they  had  allowed  him  credit  on 
account  for  premiums  to  the  amount  claimed;  for,  although 
this  might  be  no  payment  as  between  the  defendants  and  the 
assured,  yet,  as  it  was  good  payment,  as  against  the  broker, 
who  was  the  plaintiff  on  the  record,  it  was  an  answer  to  the 
action,  {w) 

(v)  Andrew  v,  Robinson,  3  Campb.         {w)  Gibson  v.  Winter,  5  B.  &  Ad. 
199.  96. 
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Abt.  V.  Actions  by  the  Broker  against  the  Assured  for  Com- 
missions.  Premiums^  and  Losses  paid  over  by  Mistake, 

§  69.  The  assured  is  liable  to  the  broker  for  the  commission  Relative  rights 

1  1  •       /»         /v.      •  !•  1  •  1  ^^  ""^  liabilities 

due  to  him  for  eiiectmg  the  poncj^  which  generally  amounts  of  the  assured, 

to  five  per  cent,  on  the  premium,  {x)    If  the  broker  acts  J{j®  uJlderl*  *"* 

under  a  commission,  del  credere,  the  rate  of  remuneration  is,  writer. 


of  course,  higher ;  and  in  this  case  he  may  recover  from  the  Liability  of  the 
assured  instanter,  under  a  genei'al  indebitatus  count  for  com-  broker  for  coin- 
missions,  without  waiting  for  the  event  on  which  liis  liability  m^^iont/a^e  of 

'  o  t  ^    commission. 

on  the  guarantee  depends,  (y) 

With  regard  to  premiums,  there  can  be  no  doubt  that  the  Liability  of 
assured  is  liable  for  them  to  the  broker,  or,  upon  his  bank-  ^^l^  ^^  p^. 
ruptcy,  to  his  assignees,  whether  the  premiums  have  been  miums. 

. ,  *  ,  Premiums,  if 

pud  over  by  the  broker  to  the  underwriter  or  not(r);  the  ^wnVf  over,  may 
only  question  is  as  to  the  form  of  the  count  under  which  they  „  count  for 
are  recoverable.     Lord  Kenyon  is  said  to  have  held  that  the  ^"^oney  paid. 
hroker,  even  before  paying  over  the  premiums  to  the  underwriter, 
might  maintain  an  action  against  the  assured  to  recover  the 
amount  as  for   money  paid,  (a)     Mr.  Campbell,  however,  But  not,  as  it 
fiuled  to  discover  any  such  decision  of  Lord  Kenyon's  in  tual?y  paid**'' 
print;  and  as,  on  the  general  principles   of  pleading,  the  ®^*^*^- 
count  for  money  paid  cannot  be  maintained,  without  proving 
actual  payment,  or  that  which  is  equivalent  to  it  (3),  the 
point  must  be  considered  as  doubtfuL 
Where,  indeed,  the  policy,  as  in  the  common  form,  acknow-  Except,  per- 

11,  -ni'ii  -I  •  Ti        haps,  where  the 

ieoges  tlie  receipt  of  the  premium  by  the  imderwnter,  and  the  policy  acknow- 
ledges the  re- 
ceipt of  the 
(')  He  may  recover  this  under  a         (z)  Airy  v.   Bland,    Park,  8th  ed.    premium  by 
Pnnal  count  for  work  and   labour;     211.    Marshall  on  Insurance,  300.   See   the  under- 
and  vas  allowed  to  to  recover  it  in  a     also  the  same  case  cited  by  Mr.  (now    -j^uf  Jj  \^  ^.q- 
c^  *here,  though  the  declaration  con-     Lord)  Campbell,  in  his  notes  to  Dal-    nizant  of  the 
^^^okA  a  count  for  work  and  labour,     zell  v.  Muir,  I  Camp.  532.  usage  of 

^  paniculars  of  demand  contained  no         (a)  Dnlzell  v.  Muir,  1  Camp.  532.       Lloyd's. 
^*^  claim,  but  only  a  charge  for  im-         (6)  Per  Mr.  J.  Parke,  in  Power  t'. 
"»»«.    Power  p.  Butcher,  10  B.  &     Butcher,  10  B.  &  Cr.  346. 

(y)  Canutbers  v.  Graham,  1 4  East, 
578. 
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Keiative  rights  broker,  according  to  the  usage  of  Lloyd's,  debits  the  under- 

au(l  liabilities  ..  •.iii  •  'i-ii.!*  -i  •-!         i 

of  the  assured,  writcr  With  the  premium  in  his  books,  this  may  be  considered 
^h*^  ^^^^^'*  *"*^  equivalent  to  payment,  in  cases  where  ilie  assured  is  cognizant 
writer.  of  the  usayCy  and  the  count  might,  in  such  case,  possibly  be 

supported ;  but  the  rule  must,  at  all  events,  be  strictly  con- 
fined to  such  cases. 
Even  where  Hence,  where  the  policy,  which  was  by  deed,  instead  of 

case,*sudi  pr^  acknowledging  the  receipt  of  the  premium  on  the  face  of  the 
miums  may  be   instrument.  Contained  a  covenant  from  the  brokers  to  pay  the 

recovered  un-  ^  ... 

der  a  count  premium,  and  was  expressed  to  be  effected  in  consideration 
^T^MeUt^  of  that  covenant,  and  the  broker  did  not  give  credit  to  the 
c«rcrf1o*6f '^^  underwriters  for  premiums  on  account,  the  Court  held,  that 
effected'*  by  the  premiums  which  had  not  been  paid  over  by  a  broker,  before 

his  bankruptcy,  to  the  underwriters,  could  not  be  recovered 
by  his  assignees  from  the  assured  on  a  count  for  money  paidy 
as  in  this  case  there  had  neither  been  payment  of  the  pre- 
miums by  the  bankrupt,  nor  anything  equivalent  thereto: 
but  the  Court  also  held,  that  such  premiums  might  be  re- 
covered under  another  count  in  the  declaration,  in  which 
they  were  claimed  "  as  money  due  for  premiums  for  policies 
caused  and  procured  to  be  effected  by  the  bankrupt."  (c) 
The  broker  If  an  insurance  broker,  when  a  loss  happens  upon  a  policy 

underwriter's  which  he  has  effected,  pays  the  assured  tlie  full  amount  of 
insoivency,^re^  ^^  money  Subscribed,  he  cannot  afterwards  recover  back  any 
the  assured  a  part  of  it  on  the  ground  that,  before  the  loss  happened,  one 
viousiy  paid       of  the  Underwriters  became  insolvent,  and  that  he,  the  broker, 

him^n'accrn'j!  ^^^  ^^*  *^^^^®  ^^  ^^^^  ^^^^  ^^^^  ^^  P^^  *^^  money,  (rf)    The 

same  rule  applies  where  the  broker,  instead  of  paying  the 

loss  over  to  his  principal  in  money,  has  allowed  it  to  him  on 

account,  especially  if  a  considerable  period  has  been  suffered 

to  elapse  between  such  allowance  and  the  claim  to  recover 

back  the  money,  {e) 

Indebitatus  as-        As  wc  havc  already  seen,  indebitatus  assumpsit  lies  to  re- 

^zTerfenTcom-  covcr  del  credcre  commissions ;  and,  after  judgment  by  default 

missions. 

(c)  Power  9.  Butcher.  10  B.  &  Cr.         (e)    Jameson    o.     Swainestonc,      2 
329.     See  S.  C.  5  Man.  &  Ryl.  327.        Campb.  546.  noU»s. 

(rf)  Edgar  v  Bumpstcad,  I  Campb. 
411. 
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in  such  action,  the  assured  cannot  be  allowed,  on  a  writ  of  Relative  rights 

.  J.      IV*  •  jx»  /»i  xT_  A       p  *"*^  liabilities 

inquiry,  to  set  on,  in  reduction  of  damages,  the  amount  of  of  the  assured, 
losses  not  indemnified,  (f)  Jll^  ^'""j^^*  *"^ 

-•^  ^  the  under- 

A  broker  engaged  to  effect  an  insurance  with  such  names  writer. 
as  should  be  to  the  satisfaction  of  the  assured ;  the  assured,  what  is  not  a 
after  lying  by  till  the  voyage  was  completed  without  making  acffonfor^pre-  • 
any  objection,  set  up,  as  a  defence  agunst  an  action  for  mlums. 
premiums,  that  the  names  of  the  underwriters  had  never 
been  submitted  to    him  for  approval:    this   was  held  no 
defence,  (y) 


Art.  VI.  Lien  of  the  Broker  on  the  Policy. 

§  70.  The  policy,  when  effected,  becomes  in  law  the  pro-  The  policy, 

pertyof  the  assured,  who  may  maintain  trover  for  it,  subject  becomes,  in  law, 

to  any  Hen  which  the  broker  may  have  upon  it  for  premiums  ^®  ^ured -^  ^ 

and  commission :  in  practice  the  policy,  after  being  effected,  subject,  while 

is  sometimes  handed  over  by  the  broker  to  the  assured,  and  hands,  to  any 

afterwards  remitted  by  them  to  him  in  order  to  get  it  ad-  have^ui^^it 

justed  on  the  occurrence  of  a  loss ;  or  the  broker  himself,  as  for  premiums 

and  commis- 

18  Tery  generally  the  case,  keeps  it  in  his  own  possession.  sion. 

If  the  broker  represents  to  the  assured  that  he  has  effected  if  the  broker 
a  poKcy  according  to  their  orders,  they  may  maintain  an  the'^ired  that 
action  of  trover  a^minst  him,  although  such  policy  has  never  ^*^  ^"*  ®^*-"^'«^ 

^^  °  r        ./  a  policy  accord- 

ID  fact  been  effected  at  all ;  and  in  such  action  the  plaintiff  ing  to  their 

shall  prove  his  loss,  as  in  an  action  against  the  underwriter,  Habie  to  trover 
and  the  defendant  shall  not  be  permitted  to  say  that  no  such  fhorMrf^^t'. 

policy  exists.  (A)  "®**^'  effected. 

Where  the  broker  in  effecting  the  policy  has  been  employed  Where  the 
hy  the  assured  himself,  the  rule  of  law  is  simple  and  clear :  empioycd^by*" 
^  that  the  broker  has  a  lien  on  the  policy,  not  only  for  the  J*?*^  assured 

,  himself,  his 

premium  and  commission  due  on  the  particular  transaction,  right  of  lien  on 
l>iit  for  the   amount    of  the  general   balance  against  his  ci^  ^^^ " 


if)  CuTuthers  v.  Graham,  14  East,  (A)  Harding  r.  Carter,  before  Lord 

578.  Mansfield,    Park   on   Ins.  5.,  8tli  ed. 

(9)  Dixon  V.  Hovill,  4  Bingh.  665,  Marshall  on  Ins.  309. 
1  ^  &  P.  656. 
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Relative  righte  employer  (i) ;  it  is  also  equally  clear  that,  if  the  broker,  after 

and  liabilities  i       .                             .     ••        .,i      .1            ■•.                  •            j.     'j.    •    i.      \  • 

of  the  assured,  haviDg  ODce  parted  With  the  pohcy,  again  gets  it  into  his 

the  broker,  and  possession,  such  Hen  revivcs.  (J)  , 

writer.  ^Vliere,  however,  the  broker,  in  effecting  the  policy,  is 

And  if  he  parts  employed  not  by  the   assured  himself,   but  by  some  inter- 

with  the  pohcy,  jrnediate  agent  a  good  deal  of  discussion  has  arisen  as  to  the 

and  again  gets  •/       '       & 

it  into  his  pos-  broker's  right  to  retain  the  policy  as  against  the  assured,  for 

session,  such  1,,                n  i  •        1       t      %      t                             -t            •»• 

right  of  lien  the  balance  of  his,  the  brokers,  account  with  such  inter- 


revives. 


mediate  agent. 

Where  the  '^^^  general  rule  of  law  applicable  to  this  point  is  now 

broker  is  em-     settled  to  bc,  that  whcrc  the  broker  knows  the  person  by 

ployed  not  by  *  "^ 

the  assured  whom  he  is  immediately  employed,  to  be  acting,  not  as  prin- 
some^nterme-  cipal,  but  as  agent  for  some  other  party,  he  has  no  right  of 
diate  agent,        jj^jj  ^j^  ^^^  policv,  in  rcspcct  of  his  balance  against  such  his 

ditnculties  have  r        j  ^  l  ^ 

been  raised  as  immediate  employer;   where,  however,  he   is  ignorant   that 

lien  on  the  the  policy  is  not  really  effected  for  the  party  by  whom  he  is 

balMc'e^of  h^  ini°i6diately  employed,  he  may  refuse  to  give  up  the  policy 

account  with  to  the  assurcd,  until  he  is  paid  the  amount  of  the  balance  due 

diate  agent.  to  him  by  his  immediate  employer.  {K) 

The  rule  is,  «  The  Only  question,''  says  Chief  Justice  Gibbs, "  is  whether 

the  party  ira-  he  kucw  or  had  reason  to  believe  that  the  person  by  whom 

^oyhl- hiinto  ^^  ^^  employed  was  merely  an  agent." (Z) 

be  acting  as  Jhc  following  coscs  are  merely  various  instances  of  the 

agent,  he  has  ,  /.    ,  . 

not  such  right       JippUCatlOU  Ot  thlS  tcst. 

did  not'know  it,  Thus,  where  an  English  merchant  effected  a  policy  for  a 
he  has.  ncutral  foreigner,  in  his  own  name,  but  informed  the  broker 

tratine  ^is  ^^  ^^^  ^^^  ^'*^^  '^*^  property  was  neutral^  and  the  policy  was 
rule.  effected   with  a   warranty  of  neutrality;    this   was   held  a 

Maans  v  Hen- 
derson, 1  East,  sufficient  indication  to  the  broker  that  the  English  merchant 

^^'**  was  acting  as  agent,  and  not  on  his  own  account,  and  tliat, 

therefore,  the  broker  had  no  lien  on  the  policy,  as  against  the 

(t)    Whitehead    v.    Vaughan,    and  {k)  See   the  general    question   dis- 

Parkcr    v.    Carter,    cited    in    Cook's  cussed   and   Mettled   by  Chief  Justice 

Bankrupt  I<aws,  547.,  7Ui  ed.,  and  in  Gibbs,  in  Wcstvruod  v.  Bell,  4  Campb. 

Levy  V.  Barnard,  8  Taunt  154.  352,  3J3. 

(j)  Whitehead  r.  Vaughan,  nt  supra,  (I)  4  Campb.  353. 
Levy  r.  Barnard,  8  Taunt.  149.    J.  B. 
Moore,  34.  S.  C. 
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foreign  principal,  for  his,  the  broker's,  general  balance  against  Relative  righu 
tins  English  employer,  (m)  of  thcl^urS, 

So,  where  the  person  who  employed  the  broker  to  effect  *^®  broker,  and 
the  poUcy,  told  him  at  the  time,  that  it  teas  for  a  corre-  writer. 
spondent  in  the  country,  and  the  policy  was  accordingly  filled  snook  ».  Da- 
up  with  the  name  of  the  assured  himself,  it  was  held  on  the  o^*°":  ^«,„ 

*  ^   '  Campb.  217. 

same  ground,  that  the  broker,  as  against  the  assured,  had 
no  lien  on  the  policy  for  his  general  balance  against  the 
agent,  (n) 

So,  where  one  Crougy,  being  entrusted  by  the  plaintiff  to  Lanyon  r. 
effect  a  policy  on  some  goods  consigned  to  him  by  the  plaintiff  CampKsse. 
for  Bale,  employed  the  defendant  as  his  broker  to  effect  it, 
representing  to  the  broker  at  the  time,  that  he  (Crougy)  had 
authority  to  indorse  the  bill  of  lading ;  it  was  held,  that  such 
icpresentation  was  abundantly  sufficient  to  show  he  was  only 
an  agent,  and  that  the  broker,  therefore,  had  no  lien  on  the 
policy,  as  against  the  plaintiff,  for  Crougy's  general  balance 
due  to  him,  the  broker,  (o) 

But  where   the  plaintiff  (through   several    intermediate  Westwoodr. 
agencies)  had  employed  one  Clarkson  to  effect  a  policy,  and  34^9!*  ^  ' 

Clarkson,  instead  of  doing  so  himself,  employed  the  defendant 
as  his  broker  to  effect  it,  representing  himself  and  inducing 
^  defendant  to  believe  that  he  was  principal  in  the  transaction ; 
it  was  held,  that  defendant  had  a  right  of  lien  on  the  policy, 
as  against  the  plaintiff,  to  the  amount  of  the  general  balance 
due  to  him,  the  defendant,  from  Clarkson.  (/?) 

The  same  rule  applies  though  part  of  the  losses  may  have 
^n  paid  over  by  the  underwriters,  after  the  defendants 
Jwvc  had  notice  that  their  immediate  employers  were  only 
agents.  ( j) 

(*)  Haans  v.   Henderson,   ]  East,         (9)  Mann  v.   Forrester,  4  Campb. 

^'  60.      Jn  addition   to  the  cases  here 

(")  Snook  V,  Davidson,  2  Campb.  cited,  is  that  of  Le\'y  v.  Barnard,  8 

217.  Taunt.  149.,  and  2  J.  B.  Moore,  34. ; 

(0)  Lanyon  v.  Blanchard,  2  Campb.  this  case,  as   reported,  is  anomalous, ' 

^*  and  does  not  appear,  upon  the  facts,  to 

(^)  Westwood   V.    Bell,  4  Campb.  be  reconcileable  with   the   preceding 

349.,  and  see  S.  P.  Mann  v.  Forrester,  authorities,  for  which  reason  I  content 

ibid.  60.  -  myself  with  thus  referring  to  it. 
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Relative  rights       The  Correspondent  in  this  country  of  a  consignor  resident 

and  liabilities         i-ii  i*/»i*  111  i«  i«i 

of  the  assured,  abroad,  has  a  lien  tor  his  general  balance,  upon  a  policy  which 
the  under-'  *"^  ^®  '^^  procured  to  be  effected  by  the  direction  of  the  con- 
writer,  signer,  through  the  medium  of  an  insurance  broker;  the 
The  correspon-  assignee,  therefore,  of  such  policy,  who  becomes  so  by  indorse- 
consignor^wiw*  "1^^  ^0  him  of  the  bill  of  lading,  after  the  correspondent  has 
has  procured  \)qqii  go  directed  to  insure,  can  only  claim  in  case  of  loss,  the 

an  insurance  to  ^  '^ 

be  effected  by    moucy  received  on  such  policy  by  the  broker  who  actually 
has  a  lien  on      effected  it,  subjcct  to  the  amount  of  the  correspondent's  lien, 
his  ^nera'/**'         ^^®  policy  broker,  however,  would  not  in  such  case  have 
balance  against  any  sub-licn  for  the  general  balance  of  his  o>vn  account  with 

the  consignor,       .  1  •  m      t  i»ii  i* 

as  against  the     the  correspondent,  if  he  knew  at  the  time  that  the  policy  was 

The  mere  de-  If  a  policy  be  left  in  the  hands  of  an  agent  for  safe  custody 
poUc*^thouSr  ^^^y*  ^^  acquires  no  general  lien  thereon,  although  he  ad- 
he  may  have      vauccs  moncy  to  the  assured  without  any  other  security  than 

made  advances       ,  /  \  • 

to  the  assured,     thc  pollCy.  {s) 
has  no  lien. 


Sect.  II.   Of  other  Agents  who  may  he  concerned  in  effecting 

or  subscribing  Policies, 

Of  other  agents  §  71.  Having  thus  discusscd,  I  fear  with  some  degree  of 
eoncemcd  in  tcdiousuess,  the  various  Complicated  relations  arising  out  of 
effecting  or        ^j^^  actual  causc  of  the  business  of  marine  insurance  as  carried 

subscribing 

policies.  on  by  policy  brokers  in  London  and  elsewhere,  we  will 

proceed  to  inquire  what  other  parties  besides  regular  pro- 
fessional brokers,  may  be  employed  as  agents  for  the  assured 
in  giving  orders  for  insurance  or  in  effecting  policies.  Parties 
so  employed  may  act  either  in  consequence  of  directions 
expressly  given  them,  or  by  virtue  of  an  implied  authority 
arising  out  of  the  relation  in  which  they  stand  to  the  assured. 
First,  with  regard  to  persons  procuring  insurances  to  be 
,  effected  at  the  express  request,  instance,  or  direction  of  thc 
assured. 

(r)     Mann    o.    Shiifucr,    3    East,         («)  Muir  v.  Fleming,  Dowl.  &  Ryl. 
523.  N.  P.  C.  £9. 
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Ab  to  this  it  may  be  laid  down  generally,  that  every  per-  Of  other  agents 
son  who  is  specially  requested  or  directed  so  to  do  by  the  coiwerned  in 
party  interested,  may  effect  a  policy  for  any  other ;  but  with  g^^^J^j^  *^ 
regard  to  foreign  principals  there  are  three  cases  mentioned  policies. 


by  Mr.  J.  BuUer,  in  which  an  express  order  to  insure,  not  Three  cases  in 
only  may,  but  must  be  complied  with.  l^tJT^ 

1.  Where  a  merchant  abroad  has  effects  in  the  hands  of  his  Procure  insur- 

,  ance,  must  do 

agent  or  corres|)ondcnt  here,  he  has  a  right  to  expect  that  so. 

the  agent  will  comply  with  an  order  to  insure ;  because  he  is  V  Cojrespon- 

,^  ,  ^  -^  .        .  ,  dents  in  this 

entitled  to  dispose  of  the  money  in  his  agent's  hands  in  what  country  of  a 

1         t  foreiirn  mer- 

manner  he  pleases.  ehanf,  if  they 

2.  Where  the  merchant  abroad  has  no  effects  in  the  hands  II?^?  **'!j^.^  °^ 

,  his  in  their 

of  his  correspondent  here,  but  the  course  of  dealing  between  hands,  must  in- 
them  has  been  such  that  the  one  has  been  used  to  send  orders  q"^^  by 'him 
for  insurance,  and  the  other  to  execute  them,  the  former  has  *®  *^°  ^' 
a  right  to  expect  that  his  orders  for  insurance  shall  be  still  tiiey  have  no 
obeyed,  unless  the  latter  give  him  notice  to  discontinue  that  !|f^^u**^^u"' 

course  of  dealing.  by  the  eourte  of 

3.  Where  the  merchant  abroad  sends  bills  of  lading  to  his  been  accustom- 
conrespondent  here,  with  an  order  to  insure  as  the  implied  ^t  OTdere.'*  *° 
condition  on  which  he  is  to  accept  the  biUs  of  lading,  and  the  s.  Consignees 
correspondent  accepts  the  bills  of  lading,  he  must  obey  the  J^^^^k  on  ac- 
order;  for  it  is  one  entire  transaction,  and  the  acceptance  of  cepting  them, 
the  bills  of  lading  amounts  to  an  implied  agreement  to  per-  directed  to  do 
form  the  condition.  (0    ^  ~>-^-t 

Agents  may  be  appointed  for  the  purpose,  not  only  of  who  consigns 
effecting  policies  for  the  assured,  but  also  of  subscribing  them  j^*^  ,^y  ^ 
for  the  underwriters.     In  this  latter  case,  they  are  generally  appointed  as 

I     ,  •     •  •      well  to  sub- 

anthoriged  to  act  by  power  of  attorney ;  but  it  is  not  requi-  scribe  policies 
site  that  such  power  of  attorney  should  be  produced  at  the  ^Jitereas  to'' 
trial,  if  satisfactory  evidence  can  be  ffiven   of  the  agent's  effect  them  for 

*     ,  ,  ,  .  ^^^  assured. 

Mthonty  without  its  production. 

As  to  what  shall  be  satisfactory  evidence  in  the  absence  of  What  is  suf- 

the  written  authority,  there  has  been  some  little  doubt*   Thus  an^amhority  to 

where  a  broker,  called  by  the  plaintiff  to  establish  the  defend-  «>g"  Po^i«'^«»- 

(0  Per  Buller  J.  in  Wallace  v.  Tell-     Smith  v.  Lascelles,  2  T.  Rep.  188. 
^.  »t  N.  P^  cited  in  the  notes  to 
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Of  other  agents 
who  may  be 
concerned  in 
efTccting  or 
subscribing 
policies. 


Ncal  r.  Trring, 
1  £sp.  61. 

Courtecn  o. 
Touse,  I 
Campb.  43. 

Haughton  v. 
Ewbank,  4 
Campb.  88. 


Brockelbank  v. 
Sugrue,  1  Moo. 
&  Uob.  102. 


What  is  a  suflfi- 
cient  execution 
of  a  power  to 
sign  policies. 
Guthrie  v. 
Armstrong,  1 
Dowl.  &  Kyi. 
248. 


Mead  o.  Davi- 
son, S  Ad.  & 
Ell.  303. 


ant's  subscription  of  the  policy,  proved  that  the  defendant's 
name  had  been  written  under  the  policy  by  one  Hutchins, 
who  was  in  the  constant  habit  of  subscribing  policies  in  the 
defendants  name^  and  had  done  several  for  the  witness  and 
for  others  to  his  knowledge.  Lord  Kenyon  ruled,  that  this 
was  sufficient  evidence  to  charge  the  defendant,  witliout  the 
production  of  the  written  authority  under  which  he  acted  (m); 
but  Lord  Ellenborough,  in  a  later  case,  held  precisely  similar 
evidence  insufficient,  (u) 

Where,  however,  in  addition  to  this  evidence,  it  was  proved 
that  the  defendant  had  been  in  the  habit  of  paying  losses  upon 
policies  which  the  witness  had  so  subscribed^  Lord  Ellenborough 
held  that  this  general  recognition  by  defendant  of  policies  so 
subscribed  was  a  sufficient  proof  of  agency,  (tu) 

A  memorandum  indorsed  on  a  policy  for  change  of  voyage 
was  signed  by  the  agent  of  an  insurance  company.  It  was 
proved  that  the  agent  had  signed  similar  memorandums  on 
many  other  policies,  and  that  his  habit  was  to  do  so,  and  ad- 
vise the  company  of  it.  This  was  held  by  Lord  Tenterden 
to  be  sufficient  proof  of  the  agent's  authority  to  sign  such 
memorandums  ;  and  that  the  other  policies  on  which  tlie  me* 
morandums  had  been  signed  need  not  be  produced,  (x) 

Where  a  power  was  given  to  fifteen  persons,  *' jointly  or 
separately,  to  sign  policies  on  such  ships  as  they  or  any  of 
them  should  think  proper,"  after  four  of  the  original  fifteen 
had  died,  a  policy  was  executed,  in  the  name  of  the  principal, 
by  four  of  the  survivors,  and  this  was  held  to  be  a  sufficient 
pursuance  of  the  authority,  (jy) 

So  where  the  member  of  a  mutual  insurance  company  was 
authorised,  by  power  of  attorney,  to  execute  policies  on  ships, 
subject  to  certain  rules,  one  of  which  was,  "  that  the  risk 
should  commence  from  the  day  on  which  the  ship  was  accepted 
by  the  associatiouy^  the  Court  held  that  the  agent  had  suffi- 


(m)  Neal  V,  Irving,  1  Esp.  61. 

(?>)  Courtecn  v.  Touse,  1  Campb. 
43.  note. 

(tr)  Haughton  v.  Kwbank,  4  Campb. 
88. 


(j:)  Brockelbank  r.  Sugrue.  5  Carr. 
&  r.  21.  S.  C.  J  Moo.  &  Rob.  102. 
1  B.  &  Ad.  81. 

{y)  (luthrie  v.  Armstrong,  1  Dowl. 
&  Uyl.  248. 


AND  OTHER  AGENTS.  145  ' 

ciently  complied  with  this  power  by  executing  a  retrospective  Of  other  agcnu 
policy  (with  the  clause  "  lost  or  not  lost "),  in  which  the  risk  concerned  ia 
waa  made  to  commence  on  the  day  the  ship  had  been  accepted.  «^*^*^n«.  ^^ 

•^  *•  *  subscnbing 

although,  at  the  time  of  so  executing  it^  the  agent  and  the  policies. 


assured  were  both  aware  that  two  average  losses  had^  in  the 
meantime,  happened  on  the  ship,  (z) 

An  underwriter  having  given  a  broker  a  power  of  attorney  Mason  v, 
"to  underwrite  any  policy  of  insurance  not  exceeding  100/.,  smfth  406. 
and  to  subscribe  the  same  in  his  (the  underwriter's)  name, 
and  to  settle  and  adjust  losses,''  and  the  broker  having  signed 
a  ^  for  a  policy  within  the  terms  of  the  power,  the  court 
were  of  opinion  that  the  signature  of  the  broker's  clerk  to  the 
poCcy,  made  in  pursuance  of  the  slip,  was  a  good  execution 
of  this  power :  such  signature  being  a  mere  ministerial  act, 
and  not  requiring  any  judgment  or  discretion. 

At  all  events,  as  it  appeared  that  the  policy,  after  being  so 
executed  by  the  broker'^  clerk,  had  been  shown  to  the  under- 
writer,  who  then  offered  terms  of  settlement  upon  it,  this 
was  held  such  an  adoption  of  the  policy  by  the  underwriter 
as  to  preclude  him  from  taking  the  objection  as  to  the  execu- 
tion of  the  power,  (a) 

The  authority  to  sign  or  subscribe  a  policy  for  the  under-  The  authoiity 
writer  mvolves  that  of  signing  the  adjustment  of  a  loss,  {b)      that'^adjust- 

The  authority  of  a  broker,  or  other  agent  employed  to  *"8  ^^e  policy, 
effect  a  policy,  may  be  revoked  after  the  underwriters  have  agent*s  autho- 
signed  the  slip,  and  at  any  time  before  they  have  actually  "*y- 
subscribed  the  policy ;  and  if  a  broker,  having  procured  a  slip 
to  be  written  on  terms  within  the  scope  of  his  original  autho- 
rity, afterwards  receives  an  intimation  from  his  principals  that 
they  will  not  consent  to  such  terms,  and  notwithstanding, 
after  such  notice,  effects  the  policy  on  those  terms  and  pays 
the  premiums  to  the  underwriters,  he  cannot  recover  against 
his  employers  for  the  premiums  so  paid  nor  for  his  commis- 
ttons.  (c) 

(x)  Moid  0.  DaTison,  3  Ad.  &  Ell.         (()  Richardson  v.  Anderson,  iCamp. 
303.  43.  note, 

(a)  Mason  v.  Joseph,  1  Smith,  406.         (c)  Warwick  r.  Sladc,  3  Camp.  127. 

L 
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Of  other  agente  Lloyd's  agents  have  no  other  authority  than  what  they 
concernwl  in  derive  from  the  printed  instructions  under  which  they  act  (d): 
effecting  or       jjy  these  instructions  it  is  expressly  declared  that  no  Lloyd's 

subscribing  •^  ^  x  .#  ^ 

policies.  agent  is  to  make  up  or  sign  any  adfugtment  of  loss  as  the  re- 

Authority  of  ~  prcsentative  of  the  underwriters.  Where,  therefore,  such  an 
Lloyd's  agents    agent,  in  a  foreign  port,  signed  a  certificate  that  certain 

depends  on  ^=*       '  o      r       ^       o 

their  printed      sugars  wcrc  damaged  over  5  per  cent.,  the  court  held  that  he 
A  Li    d*         ^^  exceeded  his  authority,  and  that  the  certificate  so  ^ven 
agent  has  no      was  uot  binding  on  the  underwriters*  (e) 
make  up  or  By  the  Same  instructions  no  Lloyd's  agent  **  is  to  accept 

ment  °  **^^"**"  ^^  abandonment  as  the  representative  of  the  underwriters ; " 
Nor  to  accept  ^^^  although  such  acceptance  of  an  abandonment  by  a  Lloyd's 
m  nt*"*^**""      agent  seemed  in  one  case  to  have  been  r^arded  as  binding 

in  the  Common  Pleas  (/),  Lord  Tenterden  remarked,  that  in 
the  case  referred  to,  the  instructions  to  Lloyd's  agents  could 
not  have  been  before  the  court.  (^) 

It  appears,  therefore,  that  any  person  who  is  expressly 

directed  or  requested,  by  the  party  interested,  to  cause  an 

insurance  to  be  effected  for  him,  in  all  cases  may,  and,  in 

some,  must  do  so. 

Persons  who  There  are,  however,  cases  in  which,  even  without  any  ex- 

ha^  an  imj^ied  press  Order  or  positive  direction  from  the  party  interested, 

effect  iiisur-       othcrs  may  procure  insurances  to  be  effected  for  him  by  vir- 

othCTs.***^  ^"®  ^^  ^^^  relation  in  which  they  stand  to  him. 

A  partner  has        Thus  a  partner  may,  without  express  authority  from  the 

thority  to  bind   ^^^^^  members  of  the  firm,  procure  an  insurance  to  be  effected 

his  co-partners   fyj.  hJm  and  them  on  pailnership  property ;  and  if,  by  his 

by  insurance.  ,  ,  ^axjt.^*  ^      j 

Hooper  v.  Lus-  dircctious,  such  an  insurance  is  effected  *'  on  account  of  the 
^y,       mp  .     gj.jjj^»  ^1  ^jjQ  members  of  such  firm  will  be  liable  to  the 

broker,  by  whom  the  policy  was  so  effected,  for  premiums 

and  commissions.  (A) 

But  a  part-  But  the  Same  rule  does  not  apply  to  part-oumers.  who  can- 

owner,  as  such,  M.  M.  ^        ^ 


has  not. 


(d)  See  Appendix.  (g)  Lord   Tenterden   in   Drake  r. 

(e)  Drake  v.  Marryatt,  1  B.  &  Cr.  Marryatt,  1  B.  &  C.  478. 

473.  (A)  Hooper    ».    Lusby,    4  Camp. 

(/)  Read  o.   Bonham,  3  Erod.  &  66, 
Bingh.  See  the  dicta  of  Burroughs  J., 
as  there  reported,  at  p.  155. 
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not  bind  the  other  part-owners  by  any  policy,  either  originally  Of  other  agents 
effected  without  their  authority,  or  not  subsequently  adopted  concerned  in 
by  their  ratification.  ^^^^ 

The  reason  of  this  difference  is  thus  stated  by  Lord  Ellen-  policies, 
borough :  '^  Each  separate  share  in  the  ship  is  the  distinct 
property  of  each  individual  part-owner,  whose  business  it  is 
to  protect  it  by  insurance ;  so  that  the  insurance  of  another 
cannot  be  binding  on  such  proprietors  without  some  evidence 
importing  an  authority  by  them."  (i)    This  is  so  even  where 
the  part-owner,  who  has  given  orders  for  the  insurance,  is 
tUp^s  husband,  or  managing  owner,  appointed  by  deed  in  the 
nsoal  form  to  act  discretionally  for  all  the  other  owners. 
Nothing  will  make  his  insurance  binding  on  the  others,  except 
either  a  particular  direction  from  them  to  insure,  or  satisfac^ 
tory  proof  that  the  other  part-owners  approved  and  ratified 
tkt  insurance  after  it  came  to  tlieir  knowledge  as  a  step  taken 
for  the  general  benefit  Q') ;  as,  without  such  express  direction, 
w  subsequent  ratification^  one  part-owner  cannot  so  insure  as 
to  bind  the  rest,  it  follows  that  the  brokers  who  effect  the 
policy  under  his  directions  can  only  look  to  him  for  pre- 
miums, and  are  liable  to  him  alone  for  the  amount  received 
by  them  from  the  underwriters  on  account  of  losses.  (A) 
In  all  questions,  however,  upon  the  law  of  agency,  it  must  The  principle, 

,  •  •11  111  •/»•  t*  omnia  ratihabitio 

ever  be  borne  m  mind  that  all  subsequent  ratification  oi  retrohahUur  h 
what  has  been  done  by  the  principal,  is  equivalent  to  an  ^^^^  ,^'^^" 
original  authority  from  him  to  do  it  (omnis  ratihabitio  retro^  universal  ope- 

.  ,  V  ration  in  the 

nohitur  et  mandato  CBquiparatur).  *  law  of  agency. 

It  therefore,  the  party  interested  in  the  insurance,  upon 
l^vning  that  it  has  been  effected  for  him  by  an  agent  acting 
without  his  express  direction  or  request,  approves  of  what 
has  been  done,  and  adopts  the  policy,  this  is  equivalent  to 
ui  original  direction  from  him  to  effect  it ;  and  after  such 
notification  he  is  bound  by  the  insurance,  though  the  agent 


(0  Per  Lord  Ellenborough  in  Bell  (J)  French  v.  Backhouse,  5  Burr. 

V-  Humphries,    2    Stark.    345.      See  2227.    Robinson  r.  Gleadow,  2  Bingh. 

French  p.  Backhouse,  5  Burr.  2727.  N.  C.  156. 

Ogie  ».  Wrangham,  Abbott  on  Ship-  (*)  Roberts  v,  Ogilby,  9  Price,  269. 
ping,  6th  ed.  p.  92. 
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or  other  agents  Iiad   originally  no   8ucb   implied  authority  as  would  have 

concerned  in      entitled  him  to  make  the  insurance. 

efifccting  or  Thus,  althouffh  a  part-owner  has  no  orimnal  implied  au- 

subscnbiDg  ^  o  r  -or 

policies.  thority  from  the  rest  to  insure  on  their  account,  yet  if  he  do 

Insurance  by  80,   and  they  Subsequently  adopt  the  insurance,  they  are 

i^bindlng  on^*^  bouud  by  it  (/) ;  80  although  the  captors  of  a  prize  have  no 

the  rest,  if  sub-  original  implied  authority  to  insure,  yet  if  they  do  insure, 

adopted  by  and  the  crown,  in  whom  the  legal  interest   rests,    subse- 

*  *'"*'  quently  adopts  the  insurance,  it  is  thereby  rendered  valid,  (m) 

Insurance  ef-  The  clerk  of  a  foreign  merchant  who  has  consigned  goods  to 

of  a  merchant's  this  country,  has,  as  such,  no  implied  authority  to  order  an 

on  the**rinc1')a^  insurance  to  be  effected  on  them  by  the  English  correspondents 

if  subsequently  of  the  foreign  merchant  on  his  account :  where,  however,  the 

adopted  by  «       • 

him.  foreign   merchant,  on  learning  that  a  policy  had  been   so 

effected  by  the  orders  of  his  clerk,  subsequently  acquiesced  in 
and  adopted  it,  such  subsequent  adoption  was  held  equivalent 
to  an  original  authority  to  insure,  (n) 

Query  as  to  go  strouff  is  the  forcc  of  such  an  adoption,  that  even  a  con- 

the  effect  of  a  ./.        .  •        i       tt   •      i     r>i 

conditinnai  rati'  ditioual  ratification   has,  m  the  United    States,    l)een  con- 
^'**^"*  sidered  evidence  of  an  original  implied  authority,  (o) 

Thecnptainhas  The  Captain  has,  as  such,  no  implied  authority  to  effect  an 
thority  to  in-"'  insurance  on  the  cargo,  on  account  of  the  shippers  (p) ;  but 
sure  the  cargo.    Jt  lias  been  held  in  the  United  States,  that  the  supercargo, 

under  certain  circumstances,  has.  (7) 


Sect.  III.  Of  the  Liability  of  Insurance  Brokers  and  other 
Agents  to  their  Employers  in  case  of  Negligence. 

General  §  72.  It  is  a  general  principle  of  the  law  of  agency,  that 

the"  a^' of °^      every  person  who  is  entrusted  and  undertakes  to  do  business 

Af^cncy  as  to 

skill  and  dili-  (0  R^^^inson  v.  Glcadow,  2  Bingh.         (o)  f  Bridge  p.  Niagara  Ins.  Comp., 

gence  demand-  N.  C.  156.     See  this  case  as  to  what  1  Hairs  Rep.  247.,  cited  in  Phillips 

fd  from  unpaid  amounts  to  evidence  of  a  ratification.  on  Ins.,  vol.  ii.  p.  559. 
and  unskilled           (to)  Routh  v,  Thompson,  13  East,         (p)  Crawfurd  v.  Hunter,  8  T.  Rep. 

agents ;  o^^  23. 

(n)  Barlow  w.  Leckie,  4  J.  B.  (9)  f  Forrest  v.  Fulton  Ins!  Corap., 
Moore,  8. ;  and  see  Mason  v.  Joseph,  1  Hairs  Rep.  24.,  cited  in  Phillips  00 
1  S:nith,  406\  tuprit,  Ins.,  vol.  ii.  p.  556, 
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» 

for  another^  even  though  he  is  to  be  paid  nothing  for  his  Of  the  liability 
trouble,  is  yet,  by  the  mere  fact  of  such  trust  and  under-  Brokers  and^ 
taking,  bound  so  to  conduct  himself  in  the  business  he  under-  f.^^^P*"  "^"^  '® 

^  tlieir  cmployert 

takes  as  not  to  be  guilty  oi  gross  negligence.  in  caseof  negli- 

If  such  unpaid  agent  be  an  unprofessional  person,  or  the    *^     

business  he  undertakes  be  unconnected  with  his  general  trade  acullg  eratui^ 
or  calling — this  is  all  he  is  bound  to :  but  if  his  situation  or  to^sly ; 
(MX^fession  is  such  as  to  imply  skill,  and  the  business  he 
undertakes  is  directly  connected  with  the  exercise  of  his  pro- 
fession, then,  although  his  undertaking  be  gratuitous,  the 
failure  to  exert  such  skill  will  be  imputable  to  him  as  gross 
negligence. 

If  the  person  employed  is  to  be  paid  for  his  trouble,  and  is  Skilled  and 
also,  as  generally  happens  in  the  case  of  paid  agents,  engaged  ^*  *^*" 
in  some  trade  or  profession,  with  the  exercise  of  which  the 
busmess  he  undertakes  is  intimately  connected,  such  person 
is  bound  to  exercise,  in  the  conduct  of  the  business,  a  reason- 
ohie  degree  of  skill:  that  is,  as  much  skill  as  is,  and  no  more 
^n  ordinarily  is  possessed  and  exercised  by  persons  of  average 
capacity  engaged  in  the  same  btisiness  or  employment,  (r) 

If,  therefore,  an  agent,  being  unpaid^  is  guilty  of  gross  Action  on  the 
negligence ;  or,  being  paid^  fails  to  exert  as  much  skill  in  the  ge^c& '  °*^*  *" 
conduct  of  the  business  as  might  fairly  be  expected  from  his 
situation  or  profession,  the  parties  by  and  for  whom  he  is 
entrusted  to  act  will  have  a  right  of  action  against  him  for 
the  damage  they  may  have  sustained,  or  the  advantages  they 
noay  have  lost,  through  such  his  failiure  of  duty. 

In  applying  these  principles  to  the  case  of  parties  employed  Most  of  those 
in  effecting  policies  of  insurance  for  others,  we  shall  find  effecting,  or 
that  in  the  great  majority  of  instances  they  are  either  paid  ''^"'^"^  ^^^ 
ngenta  (as  in  the  case  of  insurance  brokers),  or  else  persons  cies  of  insur- 

1       ,         ,  ,  ,  -  1-1         ance,  are  either 

WHO,  though  actmg  gratuitously,  are  yet  engaged  in  such  a  paid  or  tkitted 
course  of  trade  and  mercantile  dealing,  as  to  imply  skill  (as  J^^y'^/^^"*'" 
m  the  case  of  the  mercantile  correspondents  in  this  country  of 


(0  See  Coggs  r.  Bernard,  and  the  IOC,  Symons's  ed.     Story  on  Agency, 

B(^  in  Smith*>i  Leading  Cases.     See  149,  1 5a 
•^Sarilh'i  Law  of  Contracts,  104— 
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Of  the  liability  foreign  houses  procuring  insurances  to  be  effected  to  their 

of  Insurance  |     v 

Brokers  and         Ordcr^ 

ihe\^eTTen  Generally  speaking,  therefore,  the  question  of  the  liability 
incaseofnegii-  of  insurance  agents  in  actions  by  their  employers  for  negli- 
'. gence,  will  turn  on  the  point  whether  they  exerted  such  an 

iwund^!)  etert  ^™<^"°*  ^^  reasonable  skill  in  effecting,  or  procuring  to  be 
*•  a  reasonable    effected,  the  policy  of  insurance,  as  is  ordinarily  possessed 

degree  of  skiir  •      i   u  c  -x  j   •     .1 

in  the  conduct    and  exercisecl  by  persons  ot  common  capacity  engaged  m  the 

ne^^     *"*"      same  business  or  employment. 

Policy  brokers.  If  the  agent  is  a  paid  policy  broker^  whose  main  business  it 
is  to  manage  insurance  transactions,  a  higher  degree  of  skill 
may  fairly  be  claimed  from  him  than  where  he  is  merely  a 
merchant,  acting  gratuitously,  who  may  be  expected,  indeed,  to 

Mercantile  cor-  posscss  a  general  knowledge  of  mercantile  business,  but  no 

respondents.  -ii  11  i*  .^      ^       •  o  • 

special  knowledge  01  the  business  01  niarme  insurance. 
Where  the  As  wc  havc  already  seen,  there  are  cases  in  which  mercan- 

agent,  though        .,  .        i  •  11.  .         » 

vnpaid,  is  yet  tiic  agcuts  lu  this  couutry,  thoiigh  acting  gratmteusly^  arc  yet 
lab?eto*^actm*  *^"^^  *^  procuTc  insurances  for  their  foreign  correspondents 
the  business  of  ^^  rccciving  orders  to  that   effect:    in  such  case  no  doubt 

his  employer, 

he  Is  bound  to  could  cvcr  liavc  bccn  raised  that  the  agents  so  employed 
«iidduedilV  would  bc  liable  to  their  foreign  correspondents  for  any 
gence.  damage  caused,  or  advantage  lost  by  their  failure  to  exert 

reasonable  skill  and  ordinary  diligence  in  procuring  insurance. 
Even  whore  he  A  doubt,  howevcr,  appears  at  one  time  to  have  prevailed, 
undertaken  whether  the  same  rule  would  apply  to  the  case  of  an  unpaid 
^^'"^  ^u  hi  "^*  ^^^  unskilled  agent  voluntarily  undertaking  a  duty  which  he 
perform,  he  Cannot  be  compelled  to  perform.  It  is,  however,  now  settled 
any  steps  to-  l^w,  that  a  party  so  volunteering  to  do  business  for  another, 
ile'ff  uTiilbic  ^'^^^S^  ^^*  bound  to  perform  it,  is  yet,  if  he  proceed  to 
for  the  conse-     exccutc  it,  liable  to  the  party  for  whom  he  assumes  to  act> 

quenccs  of ^ro»»    /.      ,,  /.  r  •  .^         •         -^ 

negligence.  foT  thc  conscqucnccs  of  gross  negligence  m  performing  it. 

Thus,  where  the  seller  of  a  house  voluntarily  and  without 
any  consideration,  undertook  to  get  a  fire  policy  renewed  and 
transferred  to  thc  purchaser,  and  afterwards,  although  he  did 
proceed  to  get  it  renewed,  wholly  omitted  to  procure  an 
indorsement  to  be  made  on  it,  without  which  it  could  not  b6 
transferred:  Lord  Kenyon  held>  that  the  purchaser  might 
recover  as  damages  against  the  seller  the  amount  of  a  loss  by 
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fire,  which,  owing  to   this  gross  negligence,   he  had  been  or  the  liability 
unable  to  recover  from  the  office  on  his  policy,  (s)  hioklnTnd 

If,  however,  the  party  who  has  thus  voluntarily  promised,  ^^?^  *«*"*'  *® 
without  any  kind  of  consideration,  to  procure  an  insurance,  iacaseofnegll- 

never  takes  any  steps  whatever  towards  the  performance  of  ^^"^^' 

Ks  promise ;    it  has  been  held  by  high  authority,  in  the  ®"*  *"  'V^**  , 

/  ^  ,  .  cases  he  u  not. 

United  States,  that  he  is  not  liable  to  an  action  for  the  non-  it  seems,  liable 

-  /^v  for  a  mere  non* 

fmanee.  {t)  feasance. 

If  an  agent  in  this  country  is   employed  by  a  foreign  The  agent  of  a 

1  •  1         /«»         1  1        foreign  corre- 

correspondent  to  procure  an  insurance  to  be  effected,  under  spondent, 
cipcumstances  which,  according  to  the  rules  laid  down  by  ^^^^J!^^l^^ 
Mr.  J.  Buller,  in  Smith  v.  LasceUes,  give  the  foreign  cor-  in  certain  cases, 
respondent  a  right  to  expect  such  orders  will  be  complied  piy  with  ordcn 
with,  a  total  failure  to  comply  with  such  orders,  without    °  **»"*■«• 
notice,  will  subject  such  agent  to  an  action  on  the  case,  for 
^  the  loss  which  his  correspondent  may  have  sustained  from 
the  non-insurance,  (u) 

If  the  agent  in  such  case  does  not  intend  to  comply  with  lf>  m  such 
the  directions  of  his  foreign  correspondent,  it  is  his  duty  to  not  insure  on 
give  prompt  notice  of  such  his  dissent,  in  order  that  his  r^t^*^ou*'i,t 
employer  may  not  be  deprived  of  the  opportunity  of  effecting  to  give  prompt 
the  insurance  elsewhere.     If,  in  consequence  of  his  failure  to  inability;  and, 
give  such  notice,  no  insurance  be  made,  the  agent  will  be  thereof 'will  be 
Mswerable  to  his  employer  for  the  loss  arising  from   his  liable  to  his 
Delect  (t?)     So  also  in  the  event  of  any  difficulties  that  may  the  conse- 
arifle  in  procuring  the  insurance  to  be  made  on  the  terms  i,l^urinffr^"°' 
prescribed  by  the  principal,  it  is  the  duty  of  the  parties  ^^^^  «'•  L«*- 

1        ,  ,    .     ,      ,     n  /.    t  It      ,.,.  celle8,2T.Rep. 

employed,  and,  mdeed,  forms  part  of  the  reasonable  diligence  is?. 

which,  as  accents,  they  are  bound  to  exercise,  to  rive  notice  And  if  instead 

c  .  •  1  •  •  ^^  g»vmg  such 

of  such  difficulties  to  their  employer  within  a  reasonable  time,  notice,  he  ef- 
Hence,  where  the  plaintiff's  shipping  agents  in  America  were  ^  on  di^"*^" 
directed  by  him  to  effect  an  insurance  in  the  United  States,  'f  ®"*  I?'^'"»  V* 

^  tbasc  directed, 

he  is  liable  for 
the  Conse- 
co Wilkinson  V,  Coverdale,  1  Esp.     New     York     Rep.    84.,    pet     Kent   ^^^^ 
»«p.  75.    The  plaintiff,  howcrer,  was     C.  J.  Oclrichs  5  * 

**wit«d  for  not  being  able  to  prove         («)  Smith  v.    Lascelles,  2  T.   Rep.    Bingh.  N,  C. 
^  toUmtarf  wnderiaking  as  laid.  1 87.  ^8. 

(^)  t  Tborne  p.  Dens,  4  Johnson*k        (o)  Ibid. 
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Of  tho  Hability 
of  Insurance 
Brokers  and 
other  agents  to 
their  employers 
in  case  of  negli- 
gence. 


The  consignee 
of  a  bill  of 
lading  who 
flpes  not  ex- 
pressly give 
notice  that  he 
declines  to 
accept  it,  will 
be  liable  for  the 
consequences  of 
not  complying 
with  a  direction 
to  insure,  by 
which  it  is 
accompanied. 


The  agent  so 
employed  to 
procure  insur- 
ances to  be 
efTected  for  a 
foreign  house, 
must  show  tho 
same  amount  of 
skill  and  dili- 
gence as  his 
principal,  as  a 
man  of  com  iron 
prudence  and 
knowledge  of 
business,  might 
reasonably  have 
been  expected 
to  exercise. 
Wallace  i%  Tell- 
fair,  2  T.  Rep. 
188. 


on  certain  prescribed  terms^  upon  a  cargo  of  wheat  winch  he 
had  shipped  from  London  to  Baltimore ;  and  the  agents^  on 
failing  to  procure  the  insurance  on  those  terms^  gave  no 
notice  to  the  plaintiff  of  such  their  failure,  but  effected  the 
insurance  on  different  terms  from  those  prescribed  by  the 
plaintiff;  the  Court  of  Common  Pleas  held,  that  the  giving 
of  such  notice  was  part  of  their  common  law  duty  as  agents, 
and  that  the  plaintiff  was,  therefore,  entitled  to  recover 
against  them  in  an  action  brought  for  breach  of  such 
duty,  (to) 

The  consignee  of  a  bill  of  lading  who  does  not  expressly 
give  notice  to  the  consignor  that  he  declines  to  accept  it,  will 
be  liable  for  the  consequences  of  not  performing  a  direction 
to  insure,  with  which  it  is  accompanied. 

Hence,  where  a  merchant  in  this  country  received  from  a 
merchant  abroad,  with  whom  he  had  no  previous  connection, 
a  bill  of  lading  inclosed  in  a  letter^  requesting  that  an  in- 
surance might  be  effected  on  the  goods,  and  the  merchant  not 
wishing  to  take  to  the  consignment,  but  without  giving  any 
notice  to  the  consignor  that  he  rejected  it,  indorsed  the  bill 
of  lading  over  to  a  creditor  of  the  consignor,  who  effected  the 
insurance  and  received  the  goods,  and  afterwards  became 
insolvent,  with  the  proceeds  in  his  hands :  it  was  held,  that 
the  merchant,  who  had  his  election  either  to  accept  or  reject 
the  bill  of  lading,  was  yet  bound,  if  he  did  not  notify  his 
rejection  of  it,  to  comply  with  the  terms  of  the  consignment, 
and  was  liable  for  the  consequences  of  not  having  done  so.  (ar) 

The  agent  in  such  cases  must  show  the  same  amount  of 
ordinary  care,  skill,  and  diligence,  in  procuring  the  insurance 
to  be  made,  that  the  principal  himself,  as  a  man  of  common 
prudence  and  knowledge  of  business,  might  reasonably  have 
been  expected  to  exercise  had  he  been  upon  the  spot,  and 
himself  engaged  in  endeavouring  to  effect  it.  Hence,  where 
the  foreign  corresi>ondent  of  a  mercantile  firm  in  this  country 
directed  them,  as  his  agents,  to  procure  an  insurance  to  bo 
made  for  him,  and  they  limited  the  broker  wliom  they  em»- 


(if?)  Callandar  v,  Oelrichs,  5  Bingh.         (.r)  Corlett    v.    Gordon,    S    Camp. 
N.  C.  58.  472. 
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ployed  to  effect  the  policy,  to  so  low  a  rate  of  premium  tliat  Of  the  liability 

it  wa«  Impossible  to  effect  an  insurance  on  such  terms,  they  Brokers  and 

were  held  liable  to  their  foreign  employer  for  the  loss  arising  th^ISr'em  ^iTers 

from  the  failure  to  insure,  (y)  incaseofncgli- 

But  if  such  agent  does  all  that  his  principal,  if  on  the  spot  ! 

and  acting  with  due  care,  skill,  and  diligence,  as  a  man  of  doesso  acr*he° 

business  could  reasonably  be  expected  to  do,  he  will  not  be  ^/H  "«*  b«  1»- 

.  We  for  the  con- 

Uable  for  the  consequences  of  a  failure  to  procure  insurance,  sequences  of  a 

Thus,  where  the  correspondents  in  this  country,  of  a  foreign  cure'an  hwurl 

merchant,  being  directed  by  him  to  procure  an  insurance,  ^^' 

and  haying  failed  to  do  so  at  Lloyd's  because  the  ship  was 

not  in  Lloyd's  Register,  effected  it  through  the  shipowners, 

with  a  Newcastle  company,  the  court  held  they  were  not 

liable  for  negligence,   because    the    shipowners  afterwards 

refused  to  give  up  the  policy,  (z)     Mr.  J.  BuUer  was  strongly 

inclined  to  think  that  the  defendants  would  haye  done  enough 

iff  when  they  found  they  could  not  procure  an  insurance  at 

LlcytBy  they  had  stopped  there,  (a) 

It  has  been  held  in  the  United  States,  that  if  a  resident  Held,  in  United 

agent,  employed  to  procure  insurance  by  a  foreign  house,  ^^^not* 

cannot  do   so  at  the  premium  limited  in  his  instructions,  ^""d  to  go 

* «  .  .  beyond  the 

Cither  at  the  place  of  his  residence  or  any  neighbouring  placcy  place  of  his  re- 
he  is  not  liable  for  the  consequences  of  non-insurance  (J) ;  ^me*iJ|iigh- 
but  this  might  be  different  in  tliis  country,  where  insurance  |>t>"'>ng  p^^» 
oinces  arc  not  so  numerous  as  in  the  United  States.  feet  an  insur- 

In  all  these  cases  it  must  be  constantly  borne  in  mind,  that  rcctcd! 

the  party  employed,   whether  general  mercantile  agent  or  The  rule  is, 

policy  broker,  does  not  engage  to  bring  to  the  performance  orient  o^l/' 

of  his  duty  an  extraordinary  degree  of  skill,  but  only  such  a  ^"pg««  ^ 

reasonable  and  ordinary  proportion  of  it  as  persons  of  average  performance  of 

capacity  in   his   situation   and   profession,   might   fairly  be  reasonablc^and* 

expected  to  exert,  (c)  «J'*'"«'y  ^«fi^ 

^  \  /  of  skill  as  per- 

sons of  aTerage 
capacity  in  his 

(jr)  WtlUce  r.  Tell&ir,  2  T.  Rep.         (&)  f  Sanchas  p.  Devonport,  6  Mas-  situation  and 
188.  wnolit.                                                 sachusset  Ilep.  258.,  cited  by  Phillips   profession  nmy 

(«)  Smith  r.    Cologan»  S  T.  Rep.     on  Ins.,  vol.  ii.  p.  567.  fairly  be  cx- 

I8«.««fl«i*.  (c)  Per  Tindal  C.  J.   in  Chapman  P^«^*«d*«««^ 

(")  Query  whether  this  would  be  so     r.  Walton,  10  Bingli.  63. 


■ow. 
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Of  the  liability      In  inquiring,  therefore,  whether  the  party  employed  is 

of  Insurance        !•  i^i  i  •  t  /»        i  ft* 

Brokers  and  uablo  to  hi8  employer  for  the  consequences  of  negbgencc  m 
SeiVemSoyers  ^^^  performance  of  the  business  undertaken,  the  question  in 
incaseofnegii-  all  cases  is,  whether  the  act  or  omission  complained  of  is 

gence.  •  •  . 

inconsistent  with  that  reasonable  and  proper  degree  of  care, 

skill,  and  judgment,  which  persons  of  common  prudence  or 
ordinary  ability  might  be  expected  to  show  in  the  situation 
and  profession  of  the  defendant. 

Where  the  want  of  care,  skill,  and  diligence,  is  such  as, 

considering  the  situation   and  profession  of  the  agent,  to 

amount  to  ffross  negligence^  he  will  undoubtedly  be  liable  to 

his  employer  for  the  consequences  of  his  misconduct,  whether 

he  be  a  paid  agent  or  not. 

If  a  policy  Every  policy  broker,  of  average  capacity,  must  know  that 

communicate     all  Communications  respecting  the  time  of  the  ship^s  sailing 

8bV8"8aiiin**'*   ^^  material  to  be  submitted  to  the  underwriter;  hence,  where 

he  is  liable,       a  policy  broker,  who  was  supplied  by  his  principal  with  the 

though  unpaid.  .  .      .    /.  .  !./••?.  •       j     i  i 

requisite  information,  as  to  the  time  ofsailing^  omitted^  through 
inadvertence,  to  forward  it  to  a  second  broker,  by  whom  the 
policy  was  immediately  effected,  it  was  held  that  the  first 
broker  was  liable  to  his  principal  for  the  failure  of  insurance 
arising  out  of  this  neglect,  although  he  himself  personally 
received  no  remuneration  for  effecting  the  policy,  (rf) 
But  withhold-        In  this  case,  the  nature  of  the  information  withheld  was 

ing  informa-  i      i  /»  •  11 

tion,  the  mate-  such,  that  cvcry  brokcr  of  average  capacity  must  have  known, 
iili'XubtTu^''  tl^at  keeping  it  back  would  be  fatal  to  the  policy ;  the  broker, 
point,  would      therefore,  in  witliholding  it,  was  clearly  guilty  of  actionable 

not  render  him  •t/»i_»/» 

liable,  though  negligence ;  where,  however,  the  materiality  or  the  mforma- 
^  tion  is  of  a  more  doubtful  description,  and  has  been  made 

the  subject  of  nicely-balanced  legal  decisions,  or  may  fairly 
be  a  matter  of  divided  opinion  amongst  persons  conversant 
with  the  trade,  it  may  very  reasonably  be  urged  that  a  policy 
broker  may  be  ignorant  of  the  point  without  such  a  degree 
of  negligence  as  to  make  him  responsible  by  action  for  the 

((f)  Seller  o.  Work,  1   Marshall  on  concealed    is    unquestionably   material, 

Ins.  306.     See  also  Maydew  r.  For-  the  broker  will  be  liable.    See  also  as 

rester,  5  Taunt  615.)  establishing  the  to  what  constitutes  negligence,  Wak« 

point  that,  whenever  the  information  v,  Atty,  4  Taunt.  493. 
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fiulure  of  a  policy  he  was  to  e£fect,  owing  to  the  suppression  Of  the  liability 

•       1    •    /•  .•         /  \  of  Insurance 

of  8UCn  information,  {e)  Brokers  and 

Every  policy  broker  is  bound  to  know  all  those  ordinary  f '*^?'  *«^*^"^  *** 

•^  *         •'  •'    their  employers 

and  formal  details  of  insurance  business  which  are  necessary  incaseofnegll- 

to  be  complied  with  in  order  to  make  the  policy  a  legally  '. 

iralld  instrument. 

Hence,  where  a  shipowner  employed  a  policy  broker  to  If  a  policy 
effect  a  policy  on  his  ship,  and  the  broker  accordingly  nego-  feeding  insurl 
tiated  an  insurance  with  the  Newcastle  Commercial  Insurance  ****^®  ^*^^*  * 

n  1  •  .  company,  neg- 

Company  on  the  terms  directed,  but  failed  to  procure  the  iccts  to  procure 
insurance  to  be  legally  completed  by  the  delivery  from  the  [  ^mped^^ 
office  of  a  stamped  policy,  whereby  the  shipowner  was  unable  J.Q/*th  *  "  ****'^^ 
to  recover  from  the  company  for  a  loss  that  subsequently  quencea. 
took  place  on  his  ship,  the  court  held  the  broker  liable  in  an 
Ktion  on  the  case  to  the  shipowner  for  the  damage  thus 
nistMned.(y) 

Every  policy  broker,  or  other  insurance  agent,  is  bound.  Every  policy 
^hout  any  express  directions  to  that  effect,  to  insert  in  the  bound,  without 
policy  all  the  ordinary  risks  and  customary  clauses  which  are  guuctwnrto" 
wnal  and  proper  for  securing  the  property  of  his  employer  ^'^^^  >»  po^>- 

.  ,  ^,  .  ,  cies  all  ordinary 

on  the  contemplated  voyage.     Ihus,  as  it  was  shown  to  be  and  usual 
the  invariable  practice  in  all  voyages   from   Teneriffe   to  ^?iM>e  ihoflc 
London,  to  insert  a  clause  "giving  liberty  to  touch   and  fo'thcconse- 

,  quenccs  of  fail- 

etay  at  all  or  any  of  the  Canary  Islands,''  it  was  held  that  a  ing  so  to  do. 
London  policy  broker  was  guilty  of  actionable  negligence  in 
omitting  this  clause,  and  thereby  causing  the  failure  of  the 
lMurance.(^) 

It  has  been  repeatedly  and  notoriously  decided,  that  a  Making  the 

policy  on  goods,  "  beginning  the  adventure  from  the  loading  commencTa t" 

thereof  on  boards  without  any  addition,  only  attaches  on  the  terminus  a 

^      •^  qmot  when  it  is 

goods  loaded  at  the  port  which  is  the  terminus  a  quo  of  the  plain,  by  his 
voyage  msured.     So  completely  I?  this  settled  law,  that  all  Ihat  "hey  were 
iMurance  bnAers  are  bound  to  know  and  act  on  it.     Hence,  flipped  on 

board  else- 
where a  London  policy  broker,  being  directed  to  effect  a  where,  is  ac- 
tionable negli- 
gence in  a  po- 
(0  See  the  obserralions  of  Lord         (/)  Turpin  v.  Bilton,   5  Mann.  &   licy  l>roker. 
Denman,  in  Campbell  v,  Rickards,  5     Gr.  455. 

■B.&  Ad.  844,  S45. ;  see  also  Rickards        {g)  Mallougli  v.  Barber,  4  Camp, 
t.  Hordock,  10  B.  &  C.  527.  151. 
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Of  the  liability  policy  for  a  voyago  "from  Gibraltar  to  Dublin/*  upon  goods 
Brokers  and      whIch,  by  his  instructions,  clearly  appeared  to  have  been 

thdr^'mpToV^«  ^^^^^  ^^  ^^^^^  ^*  Malaga,  it  was  held  to  be  actionable 
incaseofnegii-  ncgligcncc  in  him  to  effect  the  policy  on  such  goods  **at  and 
'. from  Gibraltar  to  Dublin,  beginning  the  adventure  upon  the 

said  goods  and  merchandize  from  the  loading  thereof  aboard 

the  said  ship.^^  (A) 
With  regard,  In  these  cases  the  duty  of  the  broker  was  plain,  simple, 

insertion  of  oc-  ^^d  Unambiguous;  his  negligence,  therefore,  in  fsdling  to 
casional  clauses,  perform  such  dutv,  was  undoubtedly  actionable.     In  cases, 

or  insuring  at      *^  •' '  >'  ' 

particular  of-     howcvcr,  whcrc  his  duty  is  not  so  clear — where,  for  instance, 

iices,  he  will  ,  .  ^   »       i      /*  ••  ••  • 

not  be  liable,  the  neglect  complameu  or  consists  m  omittmg  to  mscrt  a 
""/r**  *d  7^*-  ^^^^^^  ^f  occasional  occurrence,  and  which  may  or  may  not 
cisely  instruct-   bccomc  ucccssary,  according  to  circumstances ;  or  in  insuring 

with  a  company,  where,  if  certain  contingencies  happen,  the 
property  insured  may  be  less  perfectly  protected — in  these 
cases  it  has  been  decided  that  the  broker  shall  not  be  liable 
for  negligence,  unless  the  principal,  on  instructing  him  to 
effect  the  insurance,  gave  him  clear,  precise,  and  intelligible 
directions  to  do  the  thing  which  he  is  charged  with  neglecting 
to  do. 
A  policy  Hence,  where  the  London  agent  of  a  foreign  merchant, 

broker,  having  i  i    i.      i  •        x  •  /• 

only  general  bcmg  employed  by  nun  to  procure  insurance  on  a  cargo  oi 
rJiot  -uilTyTf  f^^^^^  effected  the  policy  with  the  London  Insurance  Office, 
actionable  neg-  ^ho  enumerate  ^^ fruit "  in  their  memorandum  as  one  of  the 

ligencc  in  in- 

suring  *' fruit'*  articles  ^^  warranted  free  of  average,  and  the  assured  con- 
pany,*who"i'n-  s^quently  was  prevented  from  recovering  for  an  average  loss 
sert " fruit " in   that    took   placc    ou    his   fruit;    the   court    held   that   the 

their  memoran-  i*   i  i  ,  .        . 

dum  as  an  ar-  brokcr  was,  nevertheless,  not  liable  to  him  m  an  action  for 
B*ea*darnnge'°**  the  damage  SO  Sustained,  because  it  did  not  appear  that  any 
tboy  will  not  be  particular   ordcrs  had  been  given  the  broker   how    or  with 

whom  to  insure,  but  only  to  insure  generally,  {i) 
Nor  m  insuring       So,  whcrc  a  Loudon  policy  broker,  not  having  received 

perishable  arti-    n  ^  m         •      •      ■%  •/*-!•<•  ,      t  •  t 

cles with  acorn-  from  his  principals  any  specmc  directions  as  to  how  or  with 
^ut  ortheilr^^  whom  to  insurc,  effected  a  policy  for  them  on  a  perishable 

memorandum 

the  clause  ihat         (A)  Park  v.  Hammond,  Holt's  N.  P.         (i)  Moor  r.  Morgue,  Cowp.  479. 

80.   S.  C.  4  Camp.  144.     2  Marshall's 

Rep.  189.     6  Taunt.  295. 
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cargo  with  the  Royal  Exchange  Assurance  Company,  who,  Of  the  liability 

03 18  well  known  in  the  trade,  leave  out  of  their  memorandum  Brokers  and 

the  exception  which  makes  them  liable  for  an  average  loss  on  ^i*|!J7empio^ew 

perishable  goods  in  case  of  stranding ;  it  was  held  that  the  incaseofnegli- 

brokcTS  were  not  liable  to  their  principals  for  their  fivilure 

to  recover  on  this  policy,  upon  tlie  ship's  having  stranded,  ||^^y^.  ^^^  ^^^ 

although  in  like   case   they  would   have  been   entitled   to  on  such  articles 

^^  ''  tneate  of  strand^ 

recover  upon  it,  if  effected  at  any  other  office,  (j)    In  the  ing, 

same  case  it  was  also  decided,  and  on  the  same  ground,  that,  ^^^^^^  receiv- 

'  .         *"K "°  express 

although  an  insurance  broker  is  bound  to  give  prompt  notice  instructions  to 
of  abandonment,  if  positively  and  distinctly  required  by  the  liable  for  failing 
assured  so  to  do,  yet  he  cannot  be  held  liable  for  the  conse-  ***]?'''*  p~;"p* 

*  •'  notice  oi  aban- 

quences  of  not  having  done  so  when  he  receives  no  positive  donmcnt 
instructions  to  that  effect,  but  is  left  by  his  employer  to  the 
exercise  of  his  own  discretion.  (A) 

So,  where  the  captain  of  a  ship  told  a  policy  broker  in  con-  Nor  for  tiie 

Tcreation,  that  the  ship  was  to  carry  simulated  papers ;  but  ^f  ^  clause  «•  to 

aftemrards  sent  him  written  instructions  for  effecting:  a  TK)licy  *^*"^  «mulated 

o      L,/     papers,  though 

on  the  ship,  in  which  nothing  was  said  as  to  inserting  a  he  may  have 
Kberty  to  carry  them,  the  broker  Vas  held  not  to  be  liable  y^™,  conversal 
for  negligence  in  not  inserting  the  clause.  (/)  *j^"  ****^  **^® 

°  °  *=*  ^  ^^  .  ship  18  to  carry 

In  the  same  case,  on  the  other  hand,  it  was  held,  that  them. 
wJiere  clear  and  explicit  directions  were  given  to  include  in  the   ?"*  '•**'^th'"fa' e 
insurance  the  premiums  and  other  costs  of  effecting  it,  the  of  explicit  di- 
onutting  so  to  include  tliem  was  a  negligence  for  which  the  elude  premium 
broker  would  be  liable.  Cm )  ""^  "^^  ^f/"" 

^     '  surance  in  the 

§  72.  From  all  these  cases  it  will  appear,  that  the  true  test  ?u™  insured,  he 
of  liability  in  actions  brought  against  insurance  brokers,  or  xhe  true  test  of 
other  skilled  agents,  for  negligence,  is  to  inquire  whether  liability  in  all 

•t       ,  -  .       ,  .      ,       .  T       .  ,     actions  brought 

uicy  have  or  nave  not,  in  the  particular  instance,  acted  with  against  skilled 
that  reasonable  degree  of  skill  which  every  man  of  ordinary  "^*^"**' 
capacity  engaged  in  the  same  business  miglit  fairly  be  ex- 
P^ed  to  exert  in  the  same  situation. 


(j)  Comber  r.  Anderson,  1  Camp.  {k)  Ibid. 

^^X    In  this  case  Lord  Ellenborough  (/)  Fomin  v.  Oswell,  3  Camp.  357. 

''^'n^rks  on  the  fiu:t,  that  the  plaintiffs  (m)  Ibid.   See  also  the  case  of  G laser 

^  by  their    conduct,   adopted  the  v.  Cowie,  1  M.  &  Sel.  53.,  where  the 

policy  u  effected  by  their  broker.  some  point  was  explicitly  determined. 
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Of  the  liability  Tliat  tlus,  indeed^  is  the  true  test  of  liability,  there  is  no 
Brokers  and  dispute:  there  has,  however,  been  considerable  discussion 
other  agents  to  ^yj^j^  regard  to  the  nature  of  the  evidence  by  which  a  jury 

their  employers  °  j  j     j 

incaseofnegiu  are  to  be  enabled  to  determine  whether  this  test  has  or  has 

not  been  complied  with  in  any  given  case. 

nature  of  the*^*  The  question  is,  whether,  in  order  to  arrive  at  a  conclusion 
evidence  which  on  this  point,  it  is  allowable  to  resort  to  the  evidence  of  other 

may  be  adduced 

in  order  to  pcrsons  engaged  in  the  same  business  as  the  defendant  in  the 
in  any'giten '^'  action,  and  to  inquire  of  them  what  an  insurance  broker  of 
case,  this  test     reasonable  skill  would,  in  their  iud^ient,  have  done  under  the 

has  been  com-       ,  ° 

plied  with.        circumstanccs. 

Can  persons  Ptimd  facie  it  should  seem  that,  in  order  to  know  what 

engaged  m  the  .  . 

same  trade  as  amount  of  negligcncc  will  make  an  agent  liable,  the  court 
be  asked" what,  ™ust  know  what  amount  of  skill  may  fairly  be  expected  of 
m  their  judg.     jjjj^  .  j^j  ^jjjg,  in  cases  where  the  agent  is  engaged  in  a  par- 

of  reasonable      ticular  coursc  of  busincss,  Can  only,  it  should  seem,  be  ascer- 

skill  would  .•ii*«*/»  I'xixi^* 

have  done  un-  tamed,  by  inquirmg  from  persons  engaged  m  that  busmess 

derthecircum-  whether  such  due  amount  of  skill  was,  in  their  opinion,  exer- 

Prima  facie  it  ciscd  ou  the  particular  occasion  in  question, 

would  seem  jj^  ^^  ^jjjy  ^^^  cascs,  howcvcr,  which  have  been  decided 

But  the  autho-  ^^  ^'^  cxprcss  point,  viz.  as  to  the  admissibility  of  such  evi- 
nties  differ.       deucc  in  actions  against  insurance  agents  for  negligence^  the 

Court  of  King's  Bench  and  Common  Pleas  are  at  variance. 

The  facts  of  the  case  which  came  before  the  former  court 

were  as  follows: — 
Campbell ».  The  plaintiff,  a  merchant  in  Sydney,  had  shipped  a  con- 

Rickards,5B.      .  *      ^        ,    ,  .  t^      i       ,  ,  ,    ,        ,  .      ,,       , 

&  Ad.  840.       signment  of  seal  skms  to  J^ngland  on  board  the  ship  Cumber- 

landy  which  sailed  from  Sydney  at  the  latter  end  of  April, 
A.  D.  1827.  By  the  ship  Australia^  which  sailed  from  the 
same  place  a  month  later  (on  28th  of  May),  he  wrote  to  the 
defendants  (who  were  his  correspondents  and  general  agents 
in  London),  informing  them  of  the  time  when  the  Cumber- 
land had  sailed,  and  desiring  them,  if  that  ship  should  not 
have  arrived  in  England  when  they  received  the  letter,  to 
wait  thirty  days  for  her,  and  then  to  effect  an  insurance  on 
the  seal  skins  shipped  on  board  of  her.  The  defendants 
received  this  letter  by  the  Australia,  and  after  having  waited 
thirty-six  days  for  the  arrival  of  the  Cumberland,  at  the  end 
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of  that  time  effected  an  insurance  on  the  seal  skins  through  Of  the  liabiUty 
the  medium  of  a  policy  broker ;  wlio,  in  effecting  it,  told  the  Brokers  and 
iinderwriters  when   the  Cumberland  had    sailed,   and   also  thef/emphl^ert 
)when  the  letter  directing  the  insurance  had  been  written,  but  in  caseofnegU- 

,  gence. 

did  not  inform  them  when  that  letter  had  been  received  by  the  

defendant,  nor  that  it  contained  directions  for  not  insuring  for 
Odrty  days  after  its  reception.  The  Cumberland  having  been 
lost,  and  the  plaintiff  having  failed  to  recover  any  thing  on 
his  policy  against  the  underwriters,  on  the  ground  of  this  con- 
cealment, now  brought  this  action  against  the  defendants  to 
recover  compensation  for  the  loss  which  he  had  sustained  by 
their  negligence  in  not  taking  care  that  the  policy  was  pro- 
perly effected*  At  the  trial  several  brokers  and  underwriters 
were  called  for  the  plaintiff,  and  the  letter  of  instructions, 
which  the  plaintiff  sent  to  the  defendant  by  the  Australia, 
bemg  put  into  their  hands,  tliey  were  asked,  "  whether  it  was 
material  to  have  communicated  the  fact  that  that  letter  had 
arrived  in  this  country  thirty  days  before  effecting  the  in- 
turancef"  The  jury  having  found  for  the  plaintiff,  a  new 
trial  was  moved  for  and  obtained,  on  the  ground  that  this 
eridence  was  improperly  admitted,  (w)  Lord  Denman  pro- 
nounced the  evidence  inadmissible,  on  the  ground  that  the 
opinion  of  the  underwriters  and  brokers  had  been  asked,  not 
M  to  a  matter  of  prevalent  practice  in  their  trade,  but  on  a 
matter  of  legal  obligation,  which  was  itself  the  very  point  on 
which  the  jury  were  called  upon  to  pronounce  a  verdict ;  viz. 
whether  the  fact  concealed  was  or  was  not  material,  and 
ought  to  have  been  communicated,  (o) 

A  few  months  before  the  decision  of  this  case  by  the  Court  Chapman  0. 
of  King's  Bench,  the  following  had  been  decided  by   the  Bbgh"'57. 
Court  of  Common  Pleas :  — 


(a)  Campbell  v.  Rickards,  5  B.  &  had  been  admitted  rightly,  saying,  «  I 

Ad.  8iO,     The    same    evidence    had  know  not  how  the  materiality  of  any 

been  admitted  by  Lord  Tenterdcn  at  matter  is  to  be  ascertained  but  by  the 

Nisi  Prius,  in  the  action  brought  by  evidence  of  persons   conversant   with 

tfaese   same    agents  for  the    plaintiflT  the  subject  matter  of  the  inquiry.*'  Sec 

§gumt  the  underwriters;  and  in  Banco  Rickards  v.  Murdock,  10  B.  &  C.  541. 

be  seemed  strongly  of  opinion  that  it  (o)  5  B.  *&  Ad.  846. 
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Of  the  liability  Thc  plaintiff,  a  London  mercliant  (p),  employed  the  de- 
Brokers  and  fendant,  an  insurance  broker  of  that  city,  to  effect  a  policy 
other  agents  to  ^^  j^jg  g^^^g  foj.  ^  yoyage  "  at  and  from  London  to   St. 

their  employers  °  •'  ^ 

incaseofnegii-  Thomas's,  with  leave  to  call  at  Madeira  or  Teneriffe : "  the 
_!_!!! defendants  effected  the  policy  accordingly.  Shortly  after- 
wards the  plaintiff  received  the  following  letter  from  his 
supercargo,  who  was  then  at  Funchal  in  Madeira :  "  /  have 
now  nearly  completed^  and  expect  to  sail  to-morrow  or  next  day 
at  farthest  for  the  CANARlESy  from  whence^  as  I  have  taken 
more  wines  here  than  I  at  first  contemplated,  it  is  my  intention, 
for  your  yovernment,  to  visit  one  or  more  of  the  West  India 
islands,  say  Barbadoes,  St.  Kitts,  and  St.  Thomas  ;  in 
one  or  other  of  which,  I  am  told,  I  cannot  fail  of  getting  a 
market  far  the  wines,  and  such  part  of  the  cargo  as  I  do  not 
dispose  of  in  the  Canaries.  I  have  not  sold  a  single  package 
of  linens,  but  could  have  disposed  of  a  much  larger  quantity  of 
cottons.  }flih  respect  to  the  linens  I  have  no  fear,  as  in 
Canary  any  reasonable  quantity  is  desirable.^  The  plaintiff  took 
this  letter  to  the  defendant,  telling  him,  **  that  the  voyage 
was  altered,  and  that  he  left  him  the  letter  to  do  the  needful 
with."  The  defendant,  upon  this,  altered  the  policy  by  add- 
ing to  it  a  liberty  for  the  ship  "  to  proceed  to  St.  Kitfs  and 
Barbadoesfor  all  purposes,^*  but  did  not  also  add  any  liberty 
to  proceed  to  or  touch  at  the  Canary  Islands. 

The  ship  was  lost  at  the  Grand  Canary  Island,  to  which 
she  had  sailed  immediately  after  the  supercargo's  letter  was 
written;  and  in  an  action  against  the  underwriter  on  the 
altered  policy  the  plaintiff  failed,  on  thc  ground  that  the 
place  where  the  ship  was  lost  was  not  included  within  the 
limits  of  the  voyage  therein  described.  Upon  this  the  plain- 
tiff brought  an  action  against  the  defendant  for  the  want  of 
proper  care  and  skill  in  the  execution  of  hb  duty  as  a  policy 
broker,  by  not  having  procured  the  proper  alterations  to  be 

(/))  In  reality,  the  assured  had  be-  cussed,  and  only  tend  to  embarrass  the 

come  a  bankrupt,  and  the  action  was  statement,tbe  facts  arc  related  as  though 

brought  by  his  assignees ;  there  were  thc  assured  were  himself  the  plaintiff^ 

also  five  policies  instead  of  one.     As  and  the  insurance  effected  by  a  single 

neither  of  these  &cts  make  the  slightest  policy, 
difference  to  the  question  here  dis- 
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made  in  the  policy  according  to  the  instructions  he  had  Of  the  liability 

J  of  Insurance 

^«»lVecL  Brokers  and 

At  the  trial  several  policy  brokers  were  called  for  the  ^}^?^  "^^P^  *° 

*         "^  their  employers 

defendant ;  and  the  altered  policy^  together  with  the  bills  of  incaseofnegli- 

lading  and  invoices,  and  the  supercargo's  letter  being  placed 

in  their  hands,  they  were  asked  what  alterations  of  the  policy  a 
tkilful  insurance  broker  ought  in  their  judgment  to  have  pro- 
cwred,  having  these  documejits  in  his  possessions  and  being  m- 
itructed  to  do  the  needful  The  witnesses  having  replied,  that 
they  thought  a  policy  broker  could  have  done  ample  justice 
to  such  instructions  by  effecting  the  alterations  as  made,  the 
jury  found  for  the  defendant;  and  on  motion  to  set  aside 
their  yerdict,  on  the  ground  of  the  improper  reception  of 
this  evidence,  the  Court  refused  to  do  so,  and  held  the  evi- 
dence admissible,  (g) 

Tindal  C.  J.  said,  "  This  action  is  brought  for  the  want  of  Judgment  of 
wasonable  and  proper  care,  skill,  and  judgment  shown  by  the 
defendant  under  certain  circumstances,  in  the  exercise  of  his 
employment  as  a  policy  broker.  The  point,  therefore,  to  be 
determined  is,  not  wliether  the  defendant  arrived  at  a  correct 
concliuion  upon  reading  the  letter,  but  whether  upon  the  occasion 
w  (piestion  he  did  or  did  not  exercise  a  reasonable  and  proper 
care,  skill,  and  judgment.  This  is  a  question  of  fact,  the 
decision  of  which  appears  to  rest  on  this  further  inquiry,  viz. 
whether  other  persons  exercising  the  same  profession  or 
calling,  and  being  men  of  experience  and  skill  therein,  would 
or  would  not  have  come  to  the  same  conclusion  as  the  de- 
fendant. For  the  defendant  did  not  contract  that  he  would 
bring  to  the  performance  of  his  duty,  on  this  occasion,  an 
totraordinary  degree  of  skill,  but  only  a  reasonable  and 
ordinary  proportion  of  it ;  and  it  appears  to  us  that  it  is  not 
^ly  an  unobjectionable  mode,  but  the  most  satisfactory  mode  of 
aetermining  this  question,  to  show  by  evidence  whether  a  majority 
^f  tkilful  and  experienced  brokers  would  have  come  to  the  same 
conclusion  with  the  defendant.''  (r) 

(9)  Chapman  r.  Walton,  10  Bingh.     ment  deserves  a  very  careful  and  attcn- 
^**  tive  perusal  throughout 

(>'}  Ibid.  63.    Thii  admirable  judg- 

M 
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or  the  liability  Although  this  question^  vAfar  as  authority  is  concerned^ 
Brokei^and  ™"8*  ^^^  ^®  regarded  as  doubtful  in  English  law,  yet  I 
other  agents  to  ^^^  confcss  that  the  Opinion  of  Mr.  Chief  Justice  Tindal, 

their  employers  *■ 

incaseofnegli-  for  the  reasous  he  has  so  forcibly  urged,  appears  to  me  most 

?!!!!!! consistent  with  sound  principle ;  it  seems  also  latterly  to  have 

theVommon  ^^^  adopted  as  the  preferable  rule  on  the  other  side  the 

Piws  seems  Atlantic  (s) 

preferable. 

As  to  the  de.  §  73-  With  regard  to  the  defence  open  to  tlie  agent  in  this 
ttoiT  ^  ^*  "*^  ^"^"^  ®^  action,  it  may  be  laid  down  generally  that  he  may 

avail  himself  of  any  defence  which  would  be  open  to  the 
underwriters,  and  can  never  be  liable  in  any  case  for  negli- 
gence in  effecting  the  policy,  where  the  underwriters  would 
not  have  been  liable  on  the  policy,  if  effected  according  to 
the  instructions  under  which  he  acted  as  agent  (t) 

In  one  Nisi  Frius  case  it  was  held,  and  in  apparent 
analogy  to  the  rule  just  stated,  that  where  the  neglect  com- 
plained of  is  the  non-communication  to  the  underwriter  of 
a  material  fact,  whereby  the  policy  was  avoided,  the  broker 
or  agent  may  make  it  appear  by  way  of  defence,  that  had 
such  fact  been  communicated  it  would  have  been  impossible 
to  procure  an  insurance  at  the  premium  limited  in  the  in- 
structions, (tf) 

A  broker  who  has  neglected  to  insure  the  premium  accord- 
ing to  the  directions  of  his  principal,  cannot  set  up  as  a 
defence  that  he  was  directed  also  to  insure  against  Britbh 
capture ;  for  that  is  not  a  crime  so  as  to  render  the  policy 
absolutely  void  for  illegality,  though  it  avoids  it  pro  tanto.  (y) 
Measure  of  da-  In  this  action  the  assured  recovers  against  the  insurance 
ac^!f  *°  **^*^      agent,  precisely  what  he  would  have  recovered  against  the 


(«)  Smithes  Leading  Cases,  notes  to 
Carter  r.  Boehm,  vol.  i.  As  to  the 
more  recent  American  decisions,  see 
f  M'Lanahan  v.  Univ.  Ins.  Comp.,  1 
Peter's  Supreme  Court  Rep.  188. 
Kent's  Comm.,  vol.  iiL  p.  284.  note  b. 
cd.  1844.  Duer  on  Representations, 
184 — 191.  (the  last  a  very  learned  re- 
vievr  of  the  who\e  question),  and  see 
post.  Fart.  II.  Chap.  II. 


(0  Webster  v,  De  Tastet,  7  T.  Rep- 
157.  :  see  also  f  Alsop  e.  Coit,  12 
Massachussett*s  Rep.40.,  cited  PhiUips 
on  Ins.  vol.  ii.  p.  567. 

(m)  Anonymous  case  before  Mr.  J. 
Chambre  at  York,  1 808,  cited  in  Paley*s 
Principal  and  Agent,  Lloyd's  ed.  p.  20. 

(e)  Glaser  v.  Cowie,  1  Maule  & 
Sel.  52. 
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underwriters  had  the  policy  been  mode  according  to  his  Of  the  liability 

....  •  T  iij'i.x  J.    of  Insurance 

iDstractions,  or  m  such  a  manner  ns  he  had  a  right  to  expect  Brokers  and 
or  reqmre.  (w)  f  *^«'  «g<^°^  *<> 

^  \    y  ^  tbeir  employers 

Not  only  is  the  broker  liable  to  an  action  for  negligence  incaseofnegU- 

in  not  effecting  an  insurance  according  to  instructions,  but 

drcumstances  may  arise  in  which  he  will  be  so  liable  for  not  may^be  n'able" 
haYing  duly  called  on  the  underwriter  for  payment  of  losses :  not  only  for 

.  ,  negligence  in 

thus,  a  policy  broker,  who  had  been  employed  to  effect  an  effecting  poH- 
inaurance,  haying  omitted  to  make  timely  application  to  the  c'^ecUng^the"* 
underwriters  for  the  payment  of  a  loss,   they  became  in-  •"""  *^"«  ®" 

*   "^  »  .     .  adjustment 

solvent;  and  the  assured  thus  lost  the  frmts  of  his  insurance,  from  the  under- 

There  was  nothing  to  show  that  the  broker  ought  to  haye 

called  upon  the  imderwriters  to  settle  and  pay,  except  that  the 

policy  remained  in  his  hands  after  the  loss  had  happened ;  but 

Lord  EUenborough  thought,  that  from  this  circumstance  he 

must  be  presumed  to  haye  promised  that  he  would  collect 

the  soms  due  from  the  underwriters  on  a  loss  liappening,  in 

consideration  of  the  commission  receiyed  for  effecting  the 

uuanmGe.(j:) 

(»)  Delaney  v.  Stewart,  1  T.  Rep.         (jt)  Bousfield  v,  Cresswelli  2  Camp. 
22.    Wilkinson  o.   Corerdalc,  1  £sp.     544. 
75.     Wallace   o.   Tellfair,    ibid.   76. 
Claser  v.  Cowie,  1  Maule  &  Sel.  52. 
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DESCRIPTION  OP  THE  ASSURED  IN  THE  POLICT.  —  CON- 
STRUCTION OP  THE  28  G.  in.  c.  56. 

DeKription  of  §  74.  We  have  already^  in  briefly  noticing  the  main  re- 
the  policy.  *"  quisites  of  the  policy,  stated  how  the  blanks  in  the  common 
^^^G^T^  printed  forms  are  generally  filled  up  with  the  names  either 
o.  56,  of  the  assured  himself,  or,  as  is  the  case  in  the  very  great 

majority  of  instances,  of  the  broker  by  whose  instrumentality 
the  policy  is  actually  effected. 

We  will  now  proceed  to  give,  a  little  more  at  large,  the  his- 
tory and  present  state  of  the  law  as  it  relates  to  the  filling  up 
of  these  blanks  in  the  printed  forms. 
Practice  of  A  practice  appears  to  have  sprung  up  in  this  country  in 

cies  in*blank!'     the  middle  of  last  century  of  effecting  policies  in  blank ;  u  e. 

without  inserting  the  names  either  of  the  party  ^r  whom  or 
by  whom  they  were  effected,  (a) 

In  order  to  remedy  this,  an  act  was  passed  in  the  year 

1784  (i),  directing  that  the  name  of  the  person  interested^  or 

of  his  agenty  should  in  all  cases  be  inserted  in  the  policy. 

This  arose  from       The  provisions  of  thb  act  appear  to  have  been  founded  on 

tion^o^thc^real  ^  misconccptiou  of  the  real  nature  of  that  grievance  of  which 

nature  of  the      ^j^^  underwriters  complained.     What  the  underwriters  really 

mischief  to  be  *  ^ 

remedied.  wanted  was  merely  to  know  the  name  of  some  one  concerned 

in  effecting  the  policy,  no  matter  whether  prindpal  or  agent, 
to  whom  they  could  look  as  a  responsible  creditor.  What 
the  legislature  appears  to  have  aimed  at  was,  as  far  as  possible 
to  compel  a  disclosure  of  the  name  of  the  person  really  inter- 
ested as  principal. 

(a)  Bray  e.   Edie,  1  T.  Rep.  SIS.         (6)  25  G.  3.  c.  44. 
See  also  the  judgment  of  BuUer  J.  in 
Woolff  V,  Horncastle,  1  Bos.  &  PulL 
S21— 352. 
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The  courts  interpreted  the  act  strictly.     Very  soon  after  Description  of 
it  was  passed  an  underwriter  took  advantage  of  it  to  evade  the  policy, 
his  contract  on  the  ground  that  the  agent's  name  was  not  in-  ^"go'^'f "  °^ 
serted,  eo  nomine^  as  cyent  (c) ;  and  another  policy  was  held  c.  56. 
Toid  under  the  same  law>  because  the  names  of  all  the  parties  Cases  decided 
interested  were  not  inserted  therein,  (d)  q^  3.*'c?44. 

This  was  evidently  going  too  far.  In  fact^  the  law  was 
obviously  ill  adapted  to  secure  the  object  which  the  under- 
writers really  had  in  view ;  and^  like  all  restraints  on  the 
freedom  of  mercantile  contracts,  appeared  likely  to  prove  ex- 
tremely inconvenient  in  its  operation. 

§  75.  To  remedy  these  mischiefs,  therefore,  another  statute 
was  passed  in  the  year  1787  (e),  which  still  remains  the  law 
of  the  land. 

This  act  provides  that  no  policy  shall  be  effected  without  Present  law, 

i!_^.  .  1         .      .,   1  .1  11      28  G.  3.  c.  56. 

fiiBt  inserting  therein  ^^  the  name  or  names,  or  the  usual  style 
and  firm  of  dealing,"  either  —  1st,  of  "  one  or  more  of  the 
pmons  interested;^  2d,  of  the  ^*  consignor  or  consignees  of  the 
property  to  be  insured;^  3d,  of  the  ^^ persons  resident  in  Great 
Britain  who  shall  receive  the  order  for  and  effect  the  policy  ;  " 
4th,  of  the  ^^ persons  who  shall  give  the  order  to  the  agent  imme* 
diately  employed  to  effect  it,^ 
The  courts  of  law  have  held  themselves  bound  to  give  this  This  act  is  con- 

-  _        ,  strued  with  the 

act  the  most  liberal  construction  the  words  will  bear.  utmost  libe- 

Thtis,  in  a  case  that  arose  very  soon  after  the  passim;  of      ^^^* 

.,  ,  1.  o  'pjjg  consignees 

the  act,  it  was  held  that  the  consignees  of  tlie  bills  of  lading^  of  the  bills  of 
who  were  also  the  general  agents  of  a  foreign  merchant,  had  also'th'e^gen^ 
«  right  in  their  own  names  to  effect  an  insurance  on  the  "l^gentsofs 

J  foreign  mer- 

goods,  on  the  refusal  of  the  consignees  of  the  goods  to  do  so,  chant,  and  are 
and  might  recover  as  "  consignees/^  within  the  meaning  of  the  ULrtruc^M*  ^ 
net,  under  a  count  alleging  that  they  had  effected  the  policy  ti^lfetn^J^df 
as  agents  for  the  foreign  merchant,  and  averring  the  interest  the  goods  to  be 

,    1     .     i_.      / /.«v  .,  J  •      .1  insured,  have  a 

to  be  m  nim(/) ;  as,  moreover,  it  appeared  m  the  same  case,  right,  on  the 

refusal  of  the 

coiuiffnees  of  the 

(e)  Bray  «.  Edie,  1  T.  Rep.  313.        .     (/)  Woolffi;.  Homcastle,  1  Bos.  &   goods  so  to  do, 

(d)  Wilson  «.  Reaston,   Park,  16.     Pull.  316.  to  insure  the 

Stfa  cd.     Cox  r.  Parry,  1  T.  Rep.  464.  S^ods  in  their 

rm\  <2fl  G  S  e  56  ^^^  names,  as 

{€)  28  U.  3.  C.  56.  ^^^^  ^^^  ^j^^j^ 

M  3  foreign  princi- 
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Description  of    that,  although  the  foreign  merchant  had  given  them  no  direc- 

thc  assured  in..         •     ^\      e*     .    •      ,  ^      •  .  •.  i  n 

the  policy.  tions  in  the  first  instance  to  insure,  yet,  as  it  was  clear  irom 
Construction  of  j^jg  original  instructions  that  he  intended  the  goods  should  be 
c.  56,  insured  by  some  one,  and  also,  as  he  had  afterwards,  directly 

pal,  for  they  he  heard  the  plaintiffs  had  effected  the  policy,  written  to 
wUhin'thc'***'  approvc  of  their  having  done  so,  the  court  held  that  they 
meaning  of  the  might  rccover,  undcr  the  same  count,  as  ^^  persons  receiving 

the  order  to  effect  the  insurance  "  within  the  meaning  of  the 

act,  for  omnis  ratihabitio  retrotrahitur  et  mandato  eBquipa" 

If  they- employ  ratur.  (jff)     The  court  further  intimated  that  as  the  plaintiffs 

are"" fwrft>r^    ^^^^  ^^  point  of  fact,  givcn  the  immediate  order  for  the  policy, 

ifiving  the  order   and  employed  the  broker  by  whom  it  was  actually  effected, 

to  make  the  in-        ,  .    ,  ,  / 

ntrance.''  they  might  rccovcr  undcr  the  same  count,  as  ^^  persons  giving 

the  order  to  make  the  visurancBy^  within  the  meaning  of  the 

act.  (/i) 

The  consignees       As  it  further  appeared  in  this  case  that  the  foreign  mer- 

UiUnff  who        chant  had  drawn  a  bill  upon  the  plaintiffs  for  300/.,  upon  the 

have  accepted     gecurity  of  the  bills  of  lading  and  the  expected  policy,  and 

and  paid  bills  ,  ,     , 

drawn  on  the  that  this  bill  the  plaintiffs  had  accepted  and  afterwards  paid ; 
of!^are/up to^  ^^^  court  held  that  the  plaintiffs  were  *^ parties  interested^' 
the  extent  of      within  the  meaning  of  the  act,  to  the  extent  of  300i,  and  as 

such  btlls,  11- 

•*  parties  inte-  such  that  they  had  a  right  to  insure  in  their  own  names  and 
the  *ineaning*of  ^^  ^'*^^  ^^^  account  up  to  that  amount ;  and  accordingly  to 
the  act.  |;hat  extent  the  court  allowed  them  to  recover  on  the  second 

count   of  the  declaration,  which   averred  the  interest  to  be 

in  them,  and  that  they  had  effected  the  policy  on  their  own 

account.  (J) 

The  word  Upon  this  act  it  has  been  further  decided,  that  where  a 

n  *er"i;  insert-  V^^^^J  ^^  cffcctcd,  cvcn  for  a  person  resident  in  this  country, 

ed  in  the  policy,  by  a  broker  or  agent  also  resident  here,  it  is  not  necessary  to 

Hmi*Spurp^  ^^^  ^^^  ^^^^  "agent"  or  any  other  description  to  his  name 

is  within  the  in  the  policy  itsclf  (J);  that  an  agent  for  a  limited  purpose  is 

Naming  parties  ^  much  withiu  the  act  as  a  general  agent  (A) ;  and  that  where 

as"/n«fec»"is  ^q  policy  was  effected  in  the  names  of  the  parties  reaUy 

a  sufficient  in-  *  ^ 

sertion  of 

•«  M«>  usual  ^^j  ^v^j^jig.  p    Homcastlc,  1  Bos.  &        0)  De  Vignier  v.  Swainaon,  1  Boa. 

T^nir       ^""•^'^-  &  Pull.  346.  n. 

within  the  act.        W  I^*^-  (^)  ^^^  ^*  Gilaoii,  1  Boa.  &  PulL 

(i)  Ibid.  345. 


ASSUBED  IN   THE   POLICY.  167 

interested,  the  naming  such  parties  in  the  policy  merely  as  Description  of 
the  "  trustees  of  Messrs.  A.  B.  and  C,"  may  be  considered  as  the  policy. 
an  insertion  «  of  their  usual  style  and  form  ofdeaUng''  under  S^'^g'a  3."°^ 
the  act  (/)  c.  5fy, 

We  haye  also  seen  that  one  of  the  points  determined  in  The  subsequent 
the  case  of  Woolff  v.  Homcastle  was  this — that  the  subse-  p6i£y*i,y°the  * 
quent  adoption  of  the  policy  by  the  party  for  whom  it  was  V^^y  foy^hom 
intended  to  be  made,  is  equivalent  to  a  previous  authority  to  is  equivalent  to 
effect  it,  and  constitutes  the  party  making  it  "  a  person  re-  thority^from'" 
ceivmg  the  order  to  effect  the  insurance^^  within  the  meaninc;  him  to  insure, 

•^  •*'  ^  °    and  constitutes 

of  the  act ;  and  this,  by  virtue  of  the  general  principle  of  the  the  party  who 
law  of  agency,  that  omnis  ratihabitio  retrotrahitur  et  mandato  iicy^  a  permm 
eequiparatur.     Lord  Ellenborough,  indeed,  in  one  case,  sug-  ^^*'^J^ 
gested  a  doubt  whether  that  maxim  could  be  applied  when  tke  insuranee 
the  statute  required  the  names  of  a  particular  description  of  ingoftheaeC* 
persons  to  be  inserted  in  the  policy,  (m)  This  must,  however.  Cases  iiius- 
be  regarded  as  the  hasty  expression  of  an  unfounded  doubt ;  pHn^^ic.'" 
the  case  in  which  it  occurs  was  decided  on  another  ground,  Hagedorn  v.  . 
and  the  principle  it  impugns  has  been  ratified  by  the  highest 
court  of  judicature  in  this  country,  and  acted  upon  by  Lord 
Ellenborough  himself,  in  at  least  one  case  of  more  recent 
date  than  that  in  which  he  is  reported  to  have  expressed  a 
doubt  of  its  soundness,  (n)    Out  of  the  many  cases  that 
might  be  cited,  the  following  will  be  a  sufficient  illustration 
of  this  general  principle,  as  applied  to  the  interpretation  of 
tUs  statute.     A  policy  was  effected  in  London,  through  the 
medium  of  a  broker,  by  the  orders  of  Hagedomy  in  the  usual 
fonn,  '^  as  well  in  his  own  name  as  for  and  in  the  name  and 
names  of  all  whom  it  might  concern^^  This  policy  was  effected 
by  Hagedom  for  Schroedery  a  foreign  merchant,  who  had  ^ven 
lum  no  previous  authority  for  that  purpose,  and  who  did  not 

(0  Hibbert  v,  Martin,  1  Camp.  538.  v.   Olivcrson,  2  ]VI.  &  Sel.  485.     Bar- 

(«)  Bell  9.  Janson,  1  Maule  &  Sel.  low  v.  Leckic,  4  J.  B.  Moore,  80.  The 

S^  law  is  the  same  in  the  United  States ; 

(«)  Luceoa  v.  Craufurd,  1  Taunt,  see  per   Kent  C.  J.  in  f  Stcinback  e. 

3S5.    8.  C.  in  the  House  of  Lords,  3  Rhmelander,  3  John  New  York  Cases, 

BoL  &  PulL  N.  R.  S69.     Stirling  v.  281.     Phillips  on  Ins.,  vol.  i.  p.  157. 

Vaaihan,  U   East,   623.      Routh  v.  Kent's   Comm.   vol   iii.   p.   256,    ed. 

'nmnpson,  13  East,  274.     Hagedom  1844. 

M  4 
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Description  of  do  any  act  to  adopt  the  policy  till  nearly  two  years  after  it 
the  policy.  was  effected^  when,  long  after  a  loss  had  occurred,  he  wrote 
S^Ts  G.'3."°^  to  Hagedorn  to  the  effect  that  he  hoped  he  fiad  settled  the 
c.  56.  loss  with  the  underwriters  on  the  policy  in  question : — such  adop- 

In  order  that     tion  was  held  by  Lord  EUcnborough  and  the  rest  of  the 
should  amount  court  to  bc  equivalent  to  a  previous  authority  to  insure,  (a) 
toanauAonty,       Qf  course,  as  no  act  of  one  man  can  be  ratified  by  another. 

It  must  be  " 

given  with        unlcss  that  Other  is  cognizant  of  what  has  previously  been 

done,  so  the  party  for  whom  the  insurance  is  intended  to  be 
made  cannot,  by  any  after  authority  to  insure,  be  considered 
to  adopt  tlie  previous  insurance,  unless  at  the  time  of  givijig 
such  authority  he  knew  as  a  fact  that  the  prior  insurance  had 
been  made.  This,  indeed,  is  so  plain  on  principle,  that  it 
requires  no  authority  to  enforce  it,  but  it  is  all  that  was 
really  decided  in  the  case  of  Bell  v.  Janson.  {p) 
Case  of  Bell  v.  jn  ^his  case,  in  order  to  prove  that  the  broker  effecting  the 
Maulc  &  Sel.     policy  was  the  person,  as  averred  in  the  declaration,  ^^  who 

received  the  order  for  and  effected  the  insurance,"  a  letter 
was  produced,  directed  to  him  from  his  principal,  who  resided 
abroad,  ordering  an  insurance  to  be  made  upon  the  same 
property  on  which  he  had  actually  effected  the  policy.  On 
its  appearing,  however,  that  this  letter  had  not  been  received 
by  the  broker  until  three  days  after  he  had  procured  the 
policy  to  be  made,  and  also  that  at  tlie  time  of  writing  it  the 
foreign  principal  was  not  aware  that  any  such  policy  had  in 
fact  been  made,  Lord  EUenborough  held  this  proof  insufficient 
to  support  the  averment,  because,  even  admitting  a  subse- 
quent ratification  or  adoption  to  have  the  same  effect  as  an 
original  authority,  yet  a  letter  thus  written  in  ignorance  of 
what  had  actually  been  done,  could  not  possibly  be  considered 
as  amounting  to  such  a  ratification,  (q) 

It  may,  therefore,  be  laid  down  as  a  well-established  rule, 

(o)  Hagedorn  r.  Oliverson,  2  Maule        (q)  Bell  v.  Janson,  1  Maute  &  SeL 

&  Sel.  479.,  decided  the  year  after  Bell  202.     N.  B.  This  case  was  also  in  a 

e.  Janson.  See  also  Archangel  v.Thomp-  great  measure  decided  upon  the  ground 

son,  2  Camp.  620.,  also  before  Lord  that  the  declaration  contained  an  rx- 

EUenborough  at  Nbi  Prius.  press  averment  that  the  parties  eflfccting 

(/})  See  that  case,  1  Maule  &  Sel.  the  policy  were  persons  who  had  rt^• 

202,  ceived  the  order  to  insure. 
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that  where  a  policy  has  been  made,  without  any  previous  Description  of 
instruction  or  authority^  by  a  broker  in  this  country  for  his  ^^  ^ajy   "* 
principal  abroad,  its  adoption  or  ratification  by  such  principal.   Construction  of 
after  the  fact  of  its  having  been  so  effected  has  been  made  c.  56, 
hown,  is  equivalent  to  a  previous  authority  to  effect  it,  and 
constitutes  the  party  by  whom  the  policy  has  been  made 
"  a  person  receiving  the  order  to  insare^^  within  the  meaning 
of  the  statute  now  under  consideration,  (r) 

Such,  then,  having  been  the  wise  latitude  of  the  interpre-  The  result  of 
tation  adopted  by  the  courts,  the  result  of  the  legislation  on  ^^^^^  °^  '^^^ 
this  subject  has  been  merely  to  render  it  necessary  that  the  cies  can  be  sub- 

scril>e(l  m 

name  of  the  person  immediately  engaged  in  effecting  the  policy  blank,  but  that 
(i.e.m  almost  all  cases  of  the  insurance  broker)  should  be  ^J,"*^^!^^* 
inserted  therein ;  and  the  act  of  parliament,  as  construed  by  least  must  ap- 
the  judges,  has  been  reduced  to  a  mere  prohibition  against  oftheinstru- 
policies  m  blank  "^^"^ 

(r)  For  a  curious  illustration  of  the  general  principle,  see  Barlow  v.  Leckie, 
U.B.Moore,8. 
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CHAP.  VIL 


OF   THE   SHIP. 


Of  the  ship.       The  ship  In  which  the  voyage  insured  Is  to  be  performed 

has  so  Important  a  bearing  on  the  rights  and  liabilities  of  the 
parties  to  a  policy  of  Insurance,  that  it  will  be  better  to  con- 
sider It  separately  than  under  the  general  head  of  subjects  of 
marine  Insurance. 
We  will  consider, 

1.  The  naming  of  the  ship  In  the  policy. 

2.  Insurance  on  goods  ^^  in  ship  or  ships." 

3.  Of  changing  the  ship  In  the  course  of  the  voyage. 


Sect.  I.   Of  the  Name  of  the  Ship  in  the  Policy, 

Of  the  name  of       §  76.  We  have  already  seen  that  the  name  of  the. ship  In 
policy.  which  the  voyage  is  to  be  performed,  must  be  accurately 

Rea««why      specified  in  every  policy,  on  the  ground  that  the  underwriter 
the  ship  must     j^j^g  ^  right  to  bc  Informed  of  every  thing  material  to  the  risk; 

be  named  m  °  jo 

the  policy.         the  nature  of  which  would  obviously  be  very  different  upon 

ships  of  different  degrees  of  seaworthiness. 
An  error  in  the       It  has  also  appeared  that,  although  the  name  must  generally 
portant  if,  in '    be  Inserted  with  accuracy,  yet,  as  it  is  only  required  to  be 
^^'V^'h  "°^Y'  ^  inserted  for  the  purpose  of  identifying  the  ship,  an  error  in 
thereby  been      the  name  wIll  be  unimportant,  if  it  can  be  clearly  shown  that 

the  underwriters  were  not  misled  by  it,  but  that  they  really 
intended  to  insure  a  rbk  to  be  carried  on  in  the  very  ship 
on  which  the  loss  occurred,  in  respect  of  which  the  assured 
claim  to  recover,  the  principle  being  that  nil  fadt  error 
nominis  cum    de  corpore  constat,  (a)    Accordingly,  in  our 

(a)  See  Emerigon,  chap.  vi.  sect  11.     aliis  circumstanciis    constat  de   naTia 
▼oL  i.  p.  160.  :  **  Error  nominis  ali-     identitate.** 
ci\jus  navis  non  attenditur,  quando  ex 
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common  policies,  after  the  names  of  the  ship  and  master.  Of  the  name  of 
come  the  words,    "  or  by  wliatsoever   other  name  or  names  pouL!^  "* 
ik  same  ship,  or  the  master  thereof^  is  or  shall  be  named  or 

The  following  cases  show  the  degree  of  accuracy  practically  Cases  showing 
Inquired  on  this  subject  An  insurance  was  effected  07i  ship,  accuracy  prac 
as  on  a  ship  "  called  the  Leopard :^^  it  appeared  tliat  the  name  ^**^I|i^  ^"'c^ 
of  the  ship  was  in  fact  the  Leonard,  and  that  she  had  never 
been  called  the  Leopard ;  it  being  proved,  however,  that  the 
ship  lost  was  the  same  that  the  underwriters  intended  to 
ixisure,  the  Court  held,  that  by  virtue  of  the  above  clause  in 
the  policy,  the  variance  in  the  name  had  no  effect  on  the 
validity  of  the  insurance,  (b)  So  where  an  American  ship 
called  The  President  was  described  in  the  policy  as  "  the  good 
ship  called  *  The  American  ship  President ;^^  but  it  clearly 
appeared  that  the  error  had  arisen  &om  the  blunder  of  the 
broker's  clerk,  and  that  the  ship  lost  was  really  that  on  which 
the  underwriters  meant  to  insure,  the  error  of  name  was  held 
immateriaL  (c)  And  the  decision  of  the  Court  was  the  same 
in  another  case,  where  a  ship  really  called  by  the  Spanish 
name  of  Las  Tras  Hermanasy  was  described  in  the  policy 
bj  an  English  translation  of  the  name,  as  ^^  Tlie  Three 
Sisters.'' {d) 

Yessels  in  mercantile  usage  are  known  by  different  tech-  A  misdescrip. 
nical  designations,  as  ships,  barks,  brigs,  sloops,  schooners,  &c.;  \\cy  of  the  kind 
and  if  the  underwriter  were  not  in  fact  acquainted  with  the  J^^e«e>n)>ght 

^  be  important,  if 

vessel  on  which  the  insurance  was  intended  to  be  effected,  the  underwriter 

were  thereby 

he  might  be  misled  by  a  description  of  the  vessel,  which  was  misled ;  and 
fake  in  thb  respect.  i[S«o*id 

Thus,  although  the  word  ship,  in  its  general  acceptation,  the  policy. 
oomprehends  vessels  of  all  descriptions,  yet  in  its  technical 
sense,  and  amongst  nautical  men,  it  is  used  in  contradistinc- 


(&)    Hunter    r.    Molineux,    before        (</)  Ckpham  e.  Cologan,  3  Camp. 
C  Jo  17th  Dec.  1744,  cited  in  6     382. 
East,  ^B. 

(c)  Lc  Mesuricr  e.  Vaughan,  6  East, 

381. 
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Of  the  narao  of  tion  to  Smaller  species  of  craft,  and  means  a  vessel  with  three 

the  ship  in  tlie  ^  ,  ,1       y. »  ,.  . 

policy.  masts^  ana  generally  of  larger  dimensions, 

~~       The  underwriter,  therefore,  who  was  ignorant  of  the  real 
nature  of  the  particular  vessel  on  which  the  policy  was  sought 
to  be  effected,  might  be  induced  to  insure  a  brig,  sloop,  or 
other  smaller  craft,  if  described  in  the  policy  as  a  ship,  at 
a  lower  rate  of  premium  than  he  might  have  asked  had  its 
species  been  truly  described ;  and  if  the  party  insuring  pur- 
posely misdescribed  the  vessel  with   the   fraudulent   intent 
of  deceiving  the  underwriter,  in  such  case,  but  in  no  other, 
the  policy  might  be  held  void  for  such  misdescription,  (e) 
If  the  misdescription  be  not  of  such  a  nature  as  to  diminish 
the  rate  of  premium  it  is  entirely  unimportant,  and,  gene- 
rally speaking,  the  general  term  ship  is  quite  a  sufficient 
description,  unless  it  be  calculated  to  mislead  the  underwriter 
in  this  respect.  (/) 
A  ship  intend.        As  the  amount  of  hazard  incurred  on  any  ship  is  very 
L  a  lette"of      g^^^^ly  increased  by  her  being  employed  as  a  privateer  or 
marque  or  pri-  letter  of  marque,   Emerigon   considers,   upon  the  principle 
be  so  deftcribed  above  laid  down,  that  a  ship  intended  to  be  so  employed 
or  represen        Qug^t  to  be  described  accordingly  in  the  policy  by  which  she 

is  insured  {<g) :  but  it  b  quite  certain  that  if  it  were  verbally 
represented  to  the  underwriter  that  such  was  her  destination, 
this  would  be  sufficient  in  this  country,  though  she  were  not 
so  described  in  the  policy. 


Sect.  II.  Insurance  on  Goods  "  on  board  Ship  or  ShipsJ" 

Insurance  on         §  77.  Cases  will  frequently  occur  in  the  widely  extended 

g^^"*?"  operations  of  modem  commerce,  in  which  it  may  be  utterly 

ships. •»  impossible,  or  would  be  highly  injurious,  to  compel  the  party 

Reasons  for  insuring  to  insert  in  the  policy  the  name  of  the  ship. 
in8uring^«by         ^  merchant  who  has  ordered  a  consignment  of  goods  from 

ship  or  ships."  qq^q  distant  port,  may  be  very  anxious  to  effect  an  imfnediaU 


(e)  Emerigon,  chap.  vL  sect.  3.  vol.  i.         (/)  Ibid, 
p.  163,  164.  cd.  1827.  (s)  Ibid.  p.  165. 
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insurance  on  his  merchandize,  while  he  is  utterly  ignorant  insurance  on 
of  the  particular  ship  by  which  his  foreign  agent  may  be  able  b^rd  sh^p  or 

to  consign  it:  in  time  of  war,  when  merchant  vessels  are  ^^'P^'" 

obliged  to  take  such  opportunities  of  sailing  as  the  varying 
fortunes  of  the  hostile  parties  may  chance  to  afford  them, 
this  uncertainty  is  of  course  increased  to  a  very  considerable 
extenL 

To  compel  the  merchant  under  such  circumstances  to  com- 
ply rigorously  with  the  rule  which  requires  the  ship  to  be 
named  in  the  policy,  would  be  manifestly  absurd ;  a  relaxa- 
tion, therefore,  of  the  principle  has  in  such  cases  been  per- 
mitted by  the  laws  or  the  practice  of  all  maritime  states, 
and  the  party  effecting  the  policy  is  allowed  to  insure  his 
goods  ^^  en  hoard  any  ship  or  shipsy'^  on  condition  of  declaring 
on  the  face  of  the  policy  as  soon  as  he  becomes  aware  of  it, 
and,  if  possible,  before  the  loss,  the  name  of  the  ship  or  ships 
on  board  of  which  they  have  actually  been  loaded.  (Ji) 

This  mode  of  insuring,  however,  being  an  exception  to  the  This  mode  of 
general  rule,  which  requires  the  name  of  the  ship  in  every  IIhow  "Jf  ^herc 
case  to  be  stated  in  the  policy  at  the  time  of  its  subscription,  f^e  assured  is 

.  ,  ,  m  fiict.  Ignorant 

can  only  be  allowed  in  those  cases  in  which  the  party  effect-  of  the  vessel  on 
ing  the  insurance  is  bond  fide  and  in  fact,  ignorant  of  the  the  goods*  arc 
name  of  the  ship  or  ships  by  which  the  goods  insured  have  s*"PP«<*- 
been  consigned. 

It  amounts,  indeed,,  to  a  representation  of  such  ignorance; 
and,  therefore,  if  a  party  w^ho  has  adopted  this  mode  of  in- 
surance knew,  at  the  time  of  effecting  the  policy,  the  name 
of  any  one  of  the  ship  or  ships  on  board  of  which  the  goods 
insured  were  really  loaded,  the  withholding  such  name  would 
vitiate  the  policy.  (/) 


(A)  In  England  the  legality  of  this 
pnetice  vas  declared,  as  &r  back  as 
1794,  to  be  too  well  established  to  be 
&pnted  (Kewley  v,  Ryan,  2  H.  Bl. 
M«.):  in  France  it  has  been  ably  ex- 
pbined  by  Emerigon,  chap,  tl  sect.  5. 
**Ainranee  in  ipiovU^  vol.  L»p.  173. 

ei  1827.     See  also   Ordonn.  tit.  vi. 

art  4.      Code   de   Comm.   art.  337. 


Boulay-Paty  Cours  de  Droit,  Comm. 
tom.  iii.  sects,  p.  410—416. :  so  in 
the  Vnite4  States,  sec  Kent's  Comm. 
vol.  iii.  pp.  257, 258.  ed.  1844.  l^hillips 
on  Ins.  vol.  i.  p.  174.  et  seq, 

(t)  Lynch  v,  Hamilton,  3  Taunt. 
37.,  confirmed  in  error  in  Lynch  v. 
Dumsford,  14  East,  494. 
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Insurance  on 
goods  **  on 
board  ship  or 
ships." 

The  true  name 
of  the  ship, 
when  known, 
should  be  de- 
clared by  a  me- 
morandum on 
the  policy. 

But  a  nuitake 
in  such  decla- 
ration may  be 
corrected. 


An  insurance 
on  goods  on 
board  *<  ship  or 
ships  **  attaches 
at  any  port 


With  regard  to  the  subsequent  declaration  by  ihe  assured 
of  the  name  of  the  ship  or  ships  when  known  to  him,  the 
practice  generally  is  for  the  broker^  on  ascertiuning  the  fact, 
to  indorse  the  declaration  of  the  name  or  names  as  a  me* 
morandum  on  the  policy :  it  is  not,  however,  necessary  that 
this  declaration  should  be  in  writing,  and,  therefore,  if  written 
on  the  policy,  its  stating  the  name  of  the  ship  erroneously 
will  not  be  fatal  to  the  contract 

Thus :  a  policy  was  effected  for  a  voyage  **  at  and  from 
Archangel  to  Great  Britain,"  "on  goods  to  be  thereafter 
valued  and  declared  by  ship  or  ships." 

The  broker,  after  the  policy  was  thus  effected,  having 
received  wrong  information  as  to  the  ships  on  which  the 
goods  were  to  be  loaded  at  Archangel,  wrote  the  following 
declaration  on  the  policy,  and  got  it  signed  by  the  under- 
writers :  — 

"  The  interest  attaclied  to  this  policy  is  hereby  declared 
to  be  shipped  on  board  the  Twende  Venner  and  the  Nep- 
iunus.'^ 

Shortly  afterwards  the  broker  discovering  that  the  goods 
had,  in  fact,  been  shipped,  not  on  board  the  Tweende  Venner 
and  the  NeptunuSy  but  on  board  the  America,  inserted  a  fresh 
memorandum  in  the  policy,  by  which  the  interest  was  de- 
clared to  be  on  board  the  latter  ship :  this  the  underwriter 
would  not  sign,  and  afterwards  refused  to  pay  a  loss  on  the 
goods,  on  the  ground  that  the  policy  had  never  attached  on 
any  goods  shipped  by  the  America. 

But  Lord  Ellenborough  held,  that,  as  the  declaration  of 
interest  need  not  have  been  in  writing  at  all,  the  first  decla- 
ration did  not  form  any  part  of  the  contract,  and  that  the 
mistake,  being  a  mere  blunder  in  the  names  of  the  ships  just 
declared,  might  be  corrected  without  any  fresh  stamp,  and 
that  the  policy  attached  upon  the  goods  shipped  on  board  the 
America,  in  the  same  manner  as  if  the  first  declaration  had 
never  been  made.  (J) 

As  the  merchant  may  be  ignorant  of  the  name  of  the 

(J)  Robinson  «.  Touray,  3  Camp.  157.     1  Maule  &  Sel.  217. 
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exact  port  at  which  the  goods  may  be  loaded  on  board,  an  Insurance  on 
iDBunuiGe  on  goods  "  on  board  ship  or  ships  "  will  attach  on  board  sWp  or 
goods  loaded  at  any  port  within  the  limits  of  the  voyage  in-  ^^_^'[ 


Bured(A):  though  of  course  it  would  not  cover  a  con8i<rn-  ^»thinthe 

J-  t'm  n     ,  ,,  /»  1  terms  of  the 

meat  sent  irom  a  different  part  of  the  world  from  that  men-  policy,  where 
tkmed  in  the  poKcy,  or  from  any  place,  in  short,  not  comprised  be^iMded."^^ 
wUMm  the  limits  of  the  risky  upon  a  fair  construction  of  the  AUter,  if  the 
kmsofthepoluy.il)  K'S* 

As  a  general  rule,  the  name  of  the  sliip  ought  to  be  de-  ^^^  poHcy. 
dired  before  notice  of  the  loss :  as,  however,  cases  may  occur  the^shi'pought, 
in  which  this  would  not  be  possible,  as  where  the  assured  if  k;nown,  tobc 

*  ^         ^  declared  before 

does  not  ascertain  the  name  of  the  ship,  till  he  hears  of  her  loss:  but  this  is 
loss,  it  is  in  no  case  a  condition  precedent  to  the  plaintifTs  right  p^«c^^t  to°" 
to  recover  on  the  policy,  (m)    In  such  cases,  however,  a  con-  p**""'*^**  reco- 
dition  might  fairly  be  inserted  in  the  policy  by  the  under- 
writers, that  the  assured  should  declare  his  interest  at  tlie 
earliest  possible  opportunity,  (n) 

{78.  It  becomes  sometimes  a  very  nice  question  as  to  How  loss  is  ap- 
the  s^plication  of  the  loss  when  there  are  two  or  more  poli-  fhcre  are^wo 
cies  of  tUs  loose  description  on  different  parcels  of  soods.  ®5  ™°If  P**'/' 

^  *  ^  *  ^     *^  cies  effected  on 

In  this  country  it  has  been  established  by  the  foUowing  deci-  goods  on  board 

wons,  that  the  assured,  in  case  of  loss,  has  a  right  to  apply  either  shlps/*^' 

policy  to  a  loss  on  board  any  ship  he  pleases  that  comes  within 

the  terms  of  such  policy. 

A  merchant  in  India  caused  two  insurances  to  be  effected  The  assured 

by  his  agent  in  London,  one  for  6000Z.  on  goods  "  on  board  ^fher  poHcy  to 

any  ship  or  ships  which  should  sail  from  Benc^l  to  London,  *  j*^  on  board 

^         *^  ^  D  ^    of  any  ship  that 

between  the  Ist  of  November,  a.d.  1779,  and  the  1st  of  comes  within 
July,  1780 ;  the  other  on  goods  "  on  board  any  ship  or  ships  (^^"^'^ 
which  should  sul  on  the  same  voyage,  between  1st  February  trating  this 
and  3  Ist  December,  1800."  The  merchant,  thus  insured,  loaded  Henchman  v. 

Offley,  2  H. 

Bl  345 
(i)  Hunter  v.  Leathley,  10  B.  &  C.         (m)  Craufurd  e.  Hunter,  8  T.  Rep. 

S58.  16*     Harman  v,   Kingston,  3  Camp. 

(/)  VaIio.  tit  tL  art.  4.  vol  ii.  p.  24 1 .,  1 50. 

cd.  1888.   Boulay-Paty  Cours  de  Droit,  (n)  See  Weskett,  520.     Phillips  on 

CooniL,  torn.  iiL  sect.  8.  p.  410..  and  Ins.,  vol  i.  p.  17i. 

bis   CommeDt    on   Emerigoo,  toL  i. 

p.  175.,  ed.  1837. 
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Insurance  on     goods  to  the  amount  of  488 9Z.  on  board  the  General  Barker, 
board  ship  or     ^^^  *^  ^^^  amount  of  4500/.  on  board  the  Ganges^  and  entered 

^*P^;^^ a  declaration  before  Sir  Elijah  Impey,  then  chief  justice  in 

Bengal^  that  he  had  shipped  on  board  the  General  Barker 
4889/.  of  the  risk  intended  to  be  covered  by  the  6000i 
policy,  (o)  Both  ships  sailed  within  tlie  time  mentioned  in  the 
FIRST  policy.  The  Ganges  arrived  safe,  but  the  General 
Barker  was  lost.  The  plaintiiF  claimed  a  total  loss  under  the 
6000/.  policy,  which,  under  these  circumstances,  he  contended 
he  had  a  right  to  apply  to  the  General  Barker.  Lord  Mans- 
field at  the  trial,  and  the  Court  in  Banc,  held  that  he  had  a 
right  so  to  apply  it,  and  he  recovered  accordingly  4889/.,  the 
value  of  the  goods  shipped  on  board  the  General  Barker,  (p) 
Kewley  v.  Frccland  and  Kigby,  a  mercantile  house  at  St.  Vincent, 

243^"'       '    *  directed  the  plaintiffs,  who  were  their  Liverpool  correspond- 

cuts,  to  get  1260/.  insured  on  cotton  on  board  the  Elizabeth 
from  Granada  to  Loudon;  and  1300/.  on  other  cotton, 
which  they  intended  to  send  by  some  other  ship  that  would 
sail  by  the  first  convoy.  The  plaintiffs  accordingly  got 
1260/.  insured  in  London  on  goods  on  board  the  Elizabeth, 
and  also  1300/.  on  goods  "on  board  ship  or  shipSy^  \iz.  700/. 
in  Liverpool,  and  600/.  in  London. 

The  700/.  policy,  on  wliich  the  action  was  brought,  was 
"at  and  from  Granada  to  Liverpool,  on  any  kind  of  goods  as 
interest  should  appear  in  ship  or  ships  on  account  of  Freeland 
and  Kigby,  warranted  to  sail  on  or  before  the  1st  of  August, 
1793,  and  return  3  per  cent,  if  the  ship  sailed  with  convoy, 
and  arrived,  without  any  exception  of  the  goods  on  board  the 
Elizabeth." 

The  Elizabeth  arrived  safe  in  Liverpool :  the  Heart  of 
Oak^  on  board  of  which  the  second  cargo  ultimately  turned 
out  to  have  been  shipped,  was  totally  lost  on  the  voyage. 
Both  ships  had  sailed  before  the  Ist  of  August,  the  time  war- 
ranted for  sailing  in  the  700/.  policy  {q)i  the  plaintiff  having 

(o)  Lord  Mansfield  overruled  an  ob-  {p)  Henchman  v.  Offley,  2  H.  Bl 

jection  taken  at  the  trial  to  the  admis-  345.  note. 

sibility  of  this  declaration  in  eyidencc,  (7)  See  Rep.  S46.     Marshall  omiti 

and  allowed  it  to  be  read.  this  circumstancci  Ins.  p.  16S. 
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claimed  to  recover  a  total  loss  on  this  policy,  his  claim  was  re-  insurance  on 
sisted,  mainly  (r)  on  the  ground  "  that,  as  a  ship,  answering  ^^^  *Jj^^"  ^^ 
the  description  in  the  700L  policy,  and  having  on  board  pro-  ships."' 
perty  of  Freeland  and  Bigby,  to  the  full  amount  therein  in- 
sured, had  arrived,  this  policy,  being  on  skip  or  ships,  might 
and  ought  to  be  applied  to  that  ship,  and  was  satisfied :  the 
court,  however,  held,  that  the  assured  had  clearly  a  right  to 
i^ply  such  an  insurance  to  whatever  ship  he  thought  proper, 
within  the  terms  of  it ;  and  was,  therefore,  under  the  circum- 
stances, entitled  to  recover  the  whole  sum  therein  insured,  (s) 

In  France,  if  the  assured  has  effected  an  insurance  to  a  ^^  \".  F»'apce 

as  to  this  point. 

certain  amount  ^^  on  goods  on  board  ship  or  ships,^  and  after- 
wards declares  the  names  of  the  ships  on  board  which  his 
goods  are  shipped,  but  does  not  specify  the  precise  sum  which 
he  means  to  insure  on  each  ship,  he  may  distribute  this  sum 
in  what  proportions  he  pleases  among  the  different  ships ; 
and  if  any  of  them  are  lost  on  the  voyage,  the  assured  is 
entitled  to  claim  from  the  underwriters  for  the  full  value  of 
the  property  shipped  on  board  the  lost  ships,  although  the 
value  of  the  cargoes  brought  in  those  ships  which  have  arrived 
exceed  the  whole  amount  of  the  insurance,  (t) 


Sect.  III.   Of  changing  the  Ship, 

§  79.  It  is  an  implied  condition  of  the  policy,  that  the  ship  Of  changing 

named  therein,  should  not,  after  the  commencement  of  the   -  ^^"^' . 

risk,  be  changed  without  necessity  or  the  consent  of  the  under-  thrcommcnce- 

I 

imters;  for  such  unnecessary  or  unsanctioned  chancre  of  the  roentofthe 

*  ^      ^  ^  ®  mk,  should  not 

Mip  would  produce  an  alteration  of  the  risk  run  by  the  be  changed 
nnderwriters,  and,  therefore,  exempt  them  from  their  lia-  gity,  or  consent 
bility.  (it) 


of  tlie  under- 
writers. 


(r)  The  other  ground  was  the  illc*  p.  174.   ed.   1827  ;  and  Boulay-Paty*s 

gality  of  insurances  on  ship  or  ships,  Commentary,  ibid.  178.  See  also  Code 

as  to  which,  however,  the  court  enter-  de  Commerce,  art.  361.,  and  Boulay- 

taioed  no  doubt  Paty,  Cours   de    droit  Comm.    Mar.> 

(»)  Kewlcy  v.  Ryan,  2  H.  Bl.  S43.  tom.iv.sect21.  pp.  130—136.  ed.l834. 

MuBhali  on  Ins.  16H.  {w)  Upon    this    subject,   gcnerallvi 

(#)  Emerigon,  chap.Ti.  sect.  5k  vol.i.  consult  Emcrigon  (chap.  xii.  sect.  16. 

N  .      . 


178.  OF   THE  SHIP.      *  • 

Of  diAiglng  If  the  policy  be  upon  ship,  it  is  clear  that  the  liability  of 

the  underwriters  will  be  at  an  end  directly  the  specific  subject 

on  *Aip,thc  de-  ^f  insurance  has  been  wholly  lost,  as  by  foundering  at  sea;  or 

Btruction  of  the  wholly  destroyed  as  a  ship,  either  by  shipwreck  or  irreparable 

gives  the  as-  damage.     In  insurances  on  ship,  therefore,  the  rule  is,  that 

right  to  claim  a  the  total  loss,  whether  actual  or  constructive  of  the  original 

total  loss.  gjjjp^  ^jjl  gj^g  ^jj^  assured  on  ship  a  right  to  claim  the  full 

amount  of  the  sum  insured,  either  with  or  without  notice  of 

abandonment,  as  the  case  may  be.  (x) 
It  is  only  on  It  is  Only,  therefore,  in  policies  upon  other  subjects  of 

SthCTBubjects  insurance,  as,  for  instance,  goods,  freight,  profits,  &c.,  that 
of  insurance       any  Qucstion  as  to  the  eifect  of  changinff  the  ship  can  possibly 

that  any  qucs-  /  ^  f^     &  I  r  J 

tion  as  to  the       ansC. 

'm^heS^'  With  regard  to  these  it  may  be  laid  down  — 

can  arise.  That,  if  either  before  the  commencement  of  the  voyage  or 

aftn-lthewZ^'  during  the  course  of  it,  the  ship  named  in  the  policy  be 

^^kTh  changed  without  necessity,  or  without  the  consent  of  the 

ther  before  or  Underwriters,  they  will  be  discharged  from  their  liability,  (y) 

theshfp  nwned  So  invariable  is  this  rule,  that  it  holds  good  even  though 

in  the  pohcy  be  ^^  substituted  ship  may  be  of  larger  dimensions  or  greater 

changed  with-  .    .  .  , 

out  necessity  or  strength  than  that  originally  named  in  the  policy  (z) ;  for,  by 

derwriters,  the  fact  that  a  givcu  ship  is  named  in  the  instrument,  the 

char  Vd  from  ui^^lerwritcr  has  a  right  to  say  that  he  had  some  peculiar 

their  lia  bility.  rcasons  for  insuring  a  risk  on  that  very  ship^  which  would 

SHutruJld  "ot  apply  to  any  other. 

ship  may  be  of  Qu  thc  samc  ground,  if  without  consent  or  necessity  the 
strength  or  cargo  is  either  shifted  from  the  ship  named  in  the  policy  to 
ulaif  nnmed"in  ^°®  ^  S^^  ^^  better,  or  is  originally  loaded  on  board  the 
tiie  policy.         latter  instead  of  on  board  the  ship  named,  and  both  sliips 

perish  on  the  voyage,  yet  the  underwriter  shall  be  discharged 
from  all  liability,  for  the  policy  never  attached  upon  the 
goods  loaded  on  board  the  substituted  ship,  (a) 

vol.  i.  pp.419 — 425.  ed.  1827),  who  (jf)  Emerigon,    chap.  xii.    sect.   IC. 

discusses  it  with   his   usual   masterly  vol.  i.  p.  419.  ed.  1F27. 

display  of  research  and  reasoning.    See  (z)  Emerigun,  ibid.  p.  420. 

also  Pothier,  Traite  d'Assurance,  Nos.  (a)  Pothicr,    No.  68.    p.  111.    ed. 

68,  69,  70,  71.  1810,  par  Estrangin.     Emerigon,  ibid. 

(r)  See  post.  Part  III.  Chap.  III.  p.  421. 
Total  loss,  absolute  and  constructive. 
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Thus,  if  the  underwriter  has  agreed  to  insure  three  several  Of  c]i*iging 

.,  the  ship. 

parcels  of  goods,  each  of  the  value  of  1000/.,  one  on  board 


the  St.  Joseph,  another  on  l)oard  the  Triton,  and  a  third  on 
board  the  Syren,  making  together  3000/.,  but  the  merchant 
afterwards  lands  these  parcels  all  on  board  the  St.  Joseph, 
the  underwriter  will  only  be  liable  upon  the  policy  effected 
on  goods  on  board  the  St..  Joseph,  and  that  only  to  the  extent 
of  1000/1,  the  sum  insured  thereon ;  and  as  to  the  remaining 
2000L  he  will  be  discharged,  although  all  the  three  ships 
may  have  equally  perished  in  the  course  of  the  voyage,  (b) 

If,  however,  the  underwriters  consent  to  the  change  of  If,  however,  the 
ship,  or  if  in  the  course  of  the  voyage  the  ship  becomes  so  consent,  or  if 
disabled  as  to  be  incapable,  by  any  means  at  the  master's  dis-  courac*of  the*** 

posaly  of  being  repaired  at  all^  so  as  to  take  on  tlie  cargo y  the  voyage,  be- 
comes so  dis* 
master,  as  agent  for  all  concerned,  may  procure  another  ship,  ablcd  as  to  be 

in  which  to  forward  the  cargo  to  its  port  of  destination ;  and  ™  mean's  at 
in  such  case  the  change  of  ship  does  not  discharge  the  under-  ^^®  master's 

~  *  ....  disposal,  of 

writers  on  goods,  freight,  or  proiBts,  from  their  liability  for  being  repaired, 

1  ^1  I'^iii  •  11*1  soasto  take  on 

any  loss  on  the  subjects  they  have  insured,  which  may  occur  ^^e  cargo,  the 
subsequently  to  such  change  of  ship.     Many  cases  will  occur  ™«**?f  "»ny 

*  *'  o  i  .f  ^         procure  a  bub» 

in  the  later  part  of  this  work,  under  the  head  of  Constructive  stitutcd  siiip ; 
Total  Loss  of  Goods  and  Freight,  which  will  serve  to  iUus-  ofthe'J^d^tJJl'^ 
trate  this  position:  we  shall  also  have  occasion,  in  consider-  writers  on  the 

goods,  &c.,  will 

ing  the  duties  of  the  master,  to  discuss  those  cases  of  necessity  still  continue. 
which  give  him  the  right,  if  they  do  not  impose  ujwn  him 
the  duty,  of  forwarding  the  goods  in  another  ship. 

It  was  a  position  first  established  in  this  country,  by  tl|c  case  Piantamour  r. 
of  Piantamour  r.  Staples  (c\  and  has  ever  since  been  recognised  J  ^  J^p  1 1^ 
here  as  an  undoubted  doctrine  of  insurance  law?  that  if  the 
original  ship  be  disabled,  and  the  master  acting  with  a  wise 
discretion,  as  the  agent  both  of  the  merchant  and  the  ship* 
owners,  forwards  the  cargo  in  another  ship,  such  necessary 

(6)    Pothier,    Trait^    d^Assumncc,         (c)  Piantamour  r.  Staples,  1  T.  llcp. 
No.  68.   p.  ill.   ed.  1812.     Code   dc     Cll.  note.     &  C.  3  Dougl.  1. 
Commerce,    art  361.      Boulay-Paty, 
Cour«  de  droit  Mar.,  torn.  iv.  sect  2 1 . 
p.  132.  ed.  1834. 

N  2 
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Of  changing      and  justifiable  change  of  ship  will  not  discharge  the  nnder- 
*^'  writer  on  goods,  from  liability  for  any  loss  which  may  take 

place  on  the  goods  subsequently  to  such  transhipment,  (d) 

(d)  See  as  to  this  rule  Shipton  o.  1248,   and    Marshall  on    Ins.    163.), 

Thornton,  9  Ad.  &  £11.  314.  Hie  die-  which  was  once  regarded  as  contra, 

turn  of  C.  J.  Lee  in  the  Nisi  Prius  must  now  be  considered  as  oyemiled. 
case  of  Dick   v.   Barrell   (2  Strange, 
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CHAP.  VIII. 

OF   THE   MASTER. 

It  ia  not  intended,  in  this  place,  to  enter  at  any  length  into  Of  the  master. 

those  general  duties  and  obligations  of  the  master,  in  regard 

to  the  conduct  of  the  ship,  which  more  properly  form  part  of 

a  professed  treatise  on  shipping:  nothing  more  is  proposed 

than  briefly  to  notice  such  points  only,  in  respect  to  the 

master,  as  have  a  bearing  more  or  less  direct  on  the  subject 

of  marine  insurance ;  and  to  this  end  we  will  consider  — 

1.  The  naming  of  the  master  in  the  policy,  and  subse* 
quently  changing  him. 

2.  His  power  of  hypothecating  the  whole,  or  selling  part 
of  the  cargo  for  the  sake  of  the  ship. 

3.  His  power,  in  case  the  first  ship  is  disabled,  of  sending 
on  the  cargo  in  another. 

4.  His  power  in  certain  cases  to  sell  the  ship  or  the  whole 
the  cargo. ' 

5.  The  relation  in  which  he  stands  to  the  assured  and  to 
the  underwriter  in  case  of  abandonment. 


Sect.  I.   Of  naming  the  Master  in  the  Policy y  and  of  subse^ 

quently  changing  him, 

§  80.  After  the  blank  left  in  our  common  printed  forms  of  Of  naming  the 

policy  for  the  name  of  the  master,  come  the  following  words :  policy,  and  of 

^*  or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  chanSnrhun. 

by  whatsoever  other  name  or  names  the  said  ship,  or  the  "T": — z 

master  thereof,  is  or  shall  be  named  or  called."  mencementofthe 

From  this  clause  it  is  abundantly  evident,  that  it  is  no  ^rSr  (of  the' 

implied  condition  in  our  English  policies  either  that  the  «*"»«  "a^'o") 

master  should  be  correctly  named,  or  that  the  same  master  ^uted  for  him 

should  continue  on  board  throughout  the  voyage.  policy,  even* 

„  Q  without  the 
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or  naming  the 
master  in  the 
policy,  and  of 
subsequently 
changing  him. 

express  consent 
of  the  under- 
writers. 

But  the  sub- 
stituted master 
should  be  of 
the  fiamc  na- 
tion, to  avoid 
belligerent 
risks. 


And  the  as* 
sured  will  not 
be  justified  in 
making  this 
change,  except 
he  act  in  per- 
fect good  faith, 
and  appoint  a 
substitute  of 
competent 
skill. 

A  fraudulent 
change  of  mas- 
ter  would  dis* 
charge  the  un- 
derwriters. 

If  in  the  cottrse 
of  the  voyage, 
from  the  death 
or  disability  of 
the  original 
master,  another 
be  appointed, 
this  makes  no 
difference  in 
the  liability  of 
the  assured* 


The  law  is  the  same  In  France,  (a)  Emerigon,  however, 
limits  the  generality  of  the  words,  "  or  whosoever  else  shall  go 
for  master"  {ou  autre  pour  lui\  to  this  extent,  that  they  shall 
not  apply  to  a  master  who  is  of  any  other  nation^  especially 
in  time  of  war ;  and  he  cites  a  case  to  show  the  manner  in 
which,  if  understood  without  this  limitation,  this  clause  might 
increase  the  risk  of  the  underwriters,  by  substituting  a  bel- 
ligerent as  master  instead  of  a  neutral,  {b)  This  limitation 
seems  very  reasonable,  and,  should  the  case  ever  arise,  would 
no  doubt  be  ratified  in  our  courts. 

Subject  to  this  limitation,  there  seems  no  doubt  that 
another  master  may  be  substituted  to  command  the  ship  on 
which  the  insurance  is  effected,  instead  of  him  who  is  named 
m  the  policy,  without  the  consent  of  the  underwriters,  and 
before  the  commencement  of  the  voyage. 

As,  however,  it  is  reasonable  •to  suppose  that  the  under- 
writers can  by  no  means  be  entirely  indifferent  as  to  the 
master  by  whom  the  ship  is  commanded,  and  upon  whose 
skill  or  ignorance  the  nature  of  the  risk  they  assume  so 
materially  depends,  it  will  be  incumbent  on  the  assured  only 
to  make  this  change  in  perfect  good  faith,  and  to  provide  a 
substitute  of  competent  skill,  (c) 

If  the  substitution  can  be  shown  to  have  been  effected 
for  any  fraudulent  purpose,  it  will,  of  course,  vitiate  the 
policy,  (d) 

What  has  preceded  relates  to  a  substitution  of  another 
master  for  him  named  in  the  policy  before  the  commencement 
of  the  voyage  ;  if,  in  the  course  of  it,  from  death,  disability,  or 
other  necessary  cause,  the  master  oi'iginally  named  in  the 
policy  be  rendered  incapable  of  acting,  or  if  he  abandon  his 
command,  the  substitution  of  another  captain  in  such  case  of 
necessity,  will,  of  course,  make  no  difference  to  the  policy,  {e) 


(a)  Emerigon,  chap.  Tii.  sect  I)  2,  3. 
▼ol.  i.  pp.  184—190.  ed.  1827. 

(6)  Ibid.  sect.  1.  p.  187.  Boulay- 
Paty,  in  his  Comment.  Ibid.  p.  188«, 
agrees  with  Emerigon  in  this  construc- 
tion of  the  clause. 

(c)  See  f  Waldcn  v.  Firemen's  Ins. 


Comp.,  12  Johnson's  Rep.  138.  Kent^a 
Comm.  257.  ed.  1844. 

{d)  Boulay-Paty  on  Emerigon, 
chap.  y\\.  sect.  2.  p.  189.  ed.  1827. 

(e)  Emerigon,  chap.  vii.  sect.  9. 
p.  189,  190.  ed.  1827. 
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Even  in  such  case,  the  command  cannot  be  delegated  to  a  Of  naming  the 
inaster  of  another  nation,  especially  in  time  of  war ;  nor  ought  policy,  and  of 
it,  except  in  case  of  absolute  necessity,  to  be  conferred  on  an  '"^^^^^nuentiy 

*  .  .  changing  hiin. 

inferior  officer,  but  another  person  should,  if  possible,  be 

-11.1      ^"'  ^**^h  s"**- 
procured  to  act  as  master  who  has  previously  acted  m  the  stitution  ought 

«mc  capacity.  (/)  ^°.^,  ""'•"" 


Sect.  II.  Power  of  the  Master  to  sell  or  hypotliecate  Part 
of  the  Cargo  for  the  Sake  of  the  Ship. 

§  81*  There  is  no  doubt  that  if  the  master  in  the  course  of  Powcr  of  the 
the  voyage  is  compelled  to  put  into  a  port  of  distress  to  refit,  ^^^^^  HiMalte 
and  has  there  no  other  means  whatever  of  nusing  funds,  he  part  of  the 
may  sell  part,  or  hypothecate  the  whole  of  the  cargo  for  the  sake  of  the  ship. 
purpose  of  defraying  the  expense  of  such  repairs  as  are  The  maste-^  ~ 
necessary  to  enable  the  ship  to  complete  her  voyage,  (a)  *  p^^  of  d 

.  *  .^owx  tress,  having  no 

The  liberty  thus  conceded  to  the  master  stands  on  the  other  means  of 
simple  and  intelligible  principle  that  the  interests,  both  of  the  I^y°J^/  Jlrt^ 
freighter  and  the  shipowner,  equally  and  imperatively  require  ^  ^^^^!^^ 
that  in  such  cases  of  necessity  he  should  be  clothed  with  a  the  cargo. 
power  of  thus  acting  for  their  mutual  benefit.     It  is  no  less 
to  the  interest  of  the  owner  of  the  cargo  in  such  cases  that 
part  of  it  should  be  sold,  or  all  of  it  be  pledged,  in  order 
that  some  of  it  may  ultimately  be  delivered  in  safety,  than 
it  is  to  the  interests  of  the  shipowner  that  his  ship  should 
be  repidredf  rather  than  broken  up   or  abandoned   to   de- 
Btruction. 

§  82.  The  limitations  upon  the  exercise  of  this  power  arise  Limitations  on 

from  the  same  reasons  as  the  power  itself.     It  must  only  be  this  power. 

resorted  to  when  all  other  means  of  raising  money  fail;  for  It  must  only  be 

it  is  only  in  cases  of  such  extreme  necessity  that  the  master,  ^hen  all  other 
who,  in  his  ordinary  capacity,  is  merely  entrusted  with  the 

(/)  Emerigon,   chap.  viL    sect.  3.         (p)  The  Gratitudme>  3  Rob.  Rep 
pp.  1S9,  190.  ed.  1827.  24a,  and  see  post 

N   4 


means  fail. 
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Power  of  the 
ma«iter  to  sell 
or  hypothecate 
part  of  the 
cargo  for  the 
sake  of  the  ship. 


It  can  only  be 
exerted  in 
order  to  enable 
the  ship  to 
carry  on  the 
cargo,  or  the 
residue  of  it,  to 
the  original  port 
of  destination. 

This  power, 
accordingly, 
can  never  ex- 
tend to  the  Bok 
of  the  whole 
cargo  except  in 
cases  of  over- 
bearing neces- 
sity. 


But  the 
whole  may  be 
hypothecated. 


carriage  of  the  goods,  can  be  entitled  to  exercise  acta  of 
ownership  over  them.  (A) 

It  can  only  be  exercised  3n  a  port  of  distress,  for  the  sole 
purpose  of  enabling  the  ship  to  proceed  with  the  cargo,  or 
the  residue  of  it,  on  the  voyage  insured;  hence,  if  the  master 
unduly  puts  an  end  to  the  voyage  insured,  it  has  been  held 
in  the  United  States,  and  apparently  on  very  good  grounds, 
that  the  master  cannot  sell  any  part  of  the  cargo  for  repairs 
for  a  new  voyage,  (i) 

As  the  power  is  conferred  for  the  sake  of  ultimately  pro- 
curing the  arrival  of  some  part  of  the  cargo  in  the  repaired 
ship,  it  is  obvious  that  it  can  only  extend  (except  in  cases  of 
overbearing  necessity,  as  we  shall  see  hereafter)  to  the  sale  of 
part  of  the  cargo  and  not  of  the  entirety ;  for  it  cannot  be 
presumed  to  be  for  tlie  interest  of  the  shipper  that  the  whole 
should  be  sold  in  order  to  enable  the  ship  to  proceed  empty 
to  her  port  of  destination,  {f) 

On  the  other  hand,  the  master  may  well  hypothecate  the 
entirety  of  the  cargo,  for  the  hypothecation  of  the  whole  may 
be  for  the  benefit  of  the  whole,  because  it  may  enable  the 
whole  to  be  brought  to  a  proper  market,  where  it  may  realise 
far  more  than  the  amount  raised  on  hypothecation  and  the 
expenses  of  the  loan,  {k)  It  will  be  sufficient  here  to  have 
pointed  out  thus  generally  the  extent  and  limits  of  this 
power,  reserving  any  particular  instances  of  its  exercise  for 
a  more  detailed  examination  in  subsequent  parts  of  this 
work.  (/) 


Sect.  III.  Power  of  the  Master,  in  case  the  First  Ship  is 
disabled,  to  send  on  the  Cargo  in  another. 


Power  of  the         §  83.  The  Subject  of  this  section  has  been  in  some  degree 
th^fireVship^  anticipated  in  that  where  we  discussed  the  continuing  lia- 

disabled,  to 


send  on  the 
cargo  in  an- 
otlier. 


(A)  The  Gratttudine,  qua  nupra, 
(i)    fWatt   «.    Potter,    2  Mason*8 

Rep.  77.   Kent  8  Comm.  vol.  iii.  p.  173* 

ed.  1844. 

(j)  Freeman  o.  East  India  Compi, 

5  B.  &  Aid.  617. 


(k)  The  Gratitudine,  3  Rob.  Rep. 
240.     Benson  v.  Chapman. 

(/)  See  post.  Part  III.,  chapter  on 
Total  Loss  and  Abandonment. 
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bility  of  the  underwriter,  notwithstanding  the  shifting  of  the  Power  of  the 
goods,  in  cases  of  necessity,  into  a  sliip  different  to  that  named  ^he  hrst  ship  is 
in  the  policy.  disabled  to 

*         •'  send  on  the 

In  the  first  place,  it  is  now  clearly  established  in  English  cargo  in  an- 

law,  in  conformity  with  the  uniform  tenor  of  the  continental '. 

and  American  authorities,  that  in  cases  where  the  original  ginaUhip^is' ' 

ship  is  disabled  by  the  perils  of  the  seas  ("by  any  event  disabled  by  the 

*  .^  X  ^  ^        ^  ,f  perils  of  the 

which  the  master  has  not  occasioned,  and  over  which  he  has  seas,  the  master 
no  control")  (iw),  the  master  is  empowered  to  procure  another  ^otherln'^ 
ship  in  which  to  forward  the  goods  to  their  place  of  destina-  ^^^^^^  ***  ^*'*"* , 

*^  ^  ^  ^  '  ward  the  goods 

tioD,  aqd  on  their  arrival  by  such  substituted  ship,  the  owner  to  their  port  of 
is  entitled  to  receive  from  the  merchant  the  whole  amount  of  ^^  '^^  their 
freight  which  he  might  have  claimed,  had  they  arrived  on  a"»val  on  board 

.  ,    ,  ,  "^  such  substi- 

boord  the  original  ship.  tuted  ship,  the 

This  position  was  first  directly  established  in  English  law  "naticd  to  the 
by  the  case  of  Shipton  r.  Thornton  (n) :  in  that  case  the  ^^}\  ^[^^^^\. 

•'  *  ^   ^  winch  would 

James  Scott,  a  general  ship  of  which  the  plaintiff  was  owner  have  been 

earned  by  their 

and  nmster,  had  taken  on  board  at  Sincapore  certain  goods,  carriage  in  th« 
of  which  the  defendant  was  owner,  under  bills  of  lading  ^'"e^""*  '^''^P' 
according  to   which  they  were  to  be  delivered  to  him  in  Thornton,  9 
London.     The  James  Scott  sailed  from  Sincapore  with  the   Ad.&Ell.3i4. 
goods  on  board,  but  having  suffered  much  injury  from  tem- 
pest, was  obliged  to  put  into  Batavia  to  refit,  where  she  was 
found  to  be  so  disabled,  that  it  became  necessary  to  tranship 
the  goods,  and  they  were  accordingly  forwarded  by  two  other 
vessels,  the  Mountaineer  and  Sesostrisy  by  which  they  were 
duly  delivered  to  the  defendant  at  London. 

The  freight  payable  for  the  transport  of  these  goods  from 
Batavia  to  London  in  the  Mountaineer  and  Sesostris,  was 
kss  than  it  would  have  been  had  they  been  sent  on  thence  in 
the  James  Scott,  The  defendant  paid  the  freight  actually 
due  for  their  carriage  by  the  Mountaineer  and  Sesostris,  but 
refused  to  pay  the  higher  rate  of  freight  that  would  have 
been  due  had  they  been  sent  on  in  the  James  Scott  {0) : 
the  plaintiff  brought  this  action  for  the  difference,  and  the 

(m)  Per  Lord  Denman  in   Shipton         (o)  Tlie  freight  due  for  their  trans* 
f.  Tbomton,  9  Ad.  &  Ell.  336,  port  by   the  Jamet  Scott  from  Sinca- 

(a)  9  Ad.  &  £n.  :)14.  pore  to  Batavia,  was  also  paid. 
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Power  of  the 
master,  in  case 
the  first  ship  is 
disabled,  to 
fsend  on  the 
cargo  in  an- 
other. 


Question  as  to 
the  power  or 
duty  of  the 
master  to  tran- 
ship where  the 
freight  by  the 
substituted  is 
higher  than  by 
the  original 
ship. 


Where  it  is 
clearly  for  the 
interest  of  the 
merchant 
freighter  that 
the  goods 
should  l>e  for- 
warded, even  at 
at  the  higher 
rate  of  freight, 
the  master,  as 
his  agent,  ought 
so  to  forward 
them. 

On  the  other 
hand,  if  the 
goods  be 
perishable,  and 
no  ship  at  hand, 
and  the  goods, 
if  kept  till  they 


Court  of  King's  Bench,  after  a  very  elaborate  discussion  of 
the  whole  question  and  a  copious  reference  to  foreign  autho- 
rities, held  that  he  was  entitled  to  recover  what  he  claimed^ 
on  the  ground  that,  where  transhipment  is  necessary,  the 
master  is  at  all  events  empowered,  if  not  bound,  to  send  on  the 
cargo  in  a  substituted  ship  for  the  purpose  of  earning 
freight,  (p) 

In  the  case  just  cited,  the  freight  by  the  substituted  was 
lower  than  that  by  the  original  ship :  but  suppose  the  con- 
verse case,  in  which  the  transhipment  and  conveyance  by  the 
substituted  ship  can  only  be  effected  at  a  higher  than  the 
original  amount  of  freight,  what  are  the  duties  and  power 
of  the  master  in  such  case  ? 

Upon  this  point  Lord  Denman,  in  the  case  just  cited,  ex- 
pressed no  decided  opinion,  but  intimated  that  the  master's 
riffkt  to  tranship  (as  agent  for  the  shipowner)  might  well  be 
limited  to  those  cases  in  which  the  voyage  can  be  completed 
on  its  original  terms  as  to  freight ;  and,  that,  where  freight 
cannot  be  procured  at  that  rate  by  a  substituted  ship,  the 
principle  of  the  master's  agency  for  the  merchant  shipper  will 
come  into  play,  and  he  must  act  in  such  cases  for  the  interests 
of  both  parties. 

"For  it  must  never  be  forgotten,"  said  his  lordship, 
"  that  the  master  acts  in  a  double  capacity,  as  agent  of  the 
shipotoner  as  to  ship  and  freight,  and  as  agent  of  the  mer- 
chant as  to  the  goods."  {q)  From  the  occasional  conflict  of 
these  interests  with  one  another,  arises  the  difficulty  of  de- 
fining the  master's  duty  under  all  circumstances,  except  in 
very  general  terms. 

Thus,  in  the  case  supposed,  it  might  be  very  greatly  to  the 
benefit  of  the  merchant  shipper  that  his  goods  should  be  for- 
warded to  their  destination,  even  at  an  increased  rate  of 
freight ;  "  and  if  so,"  says  Lord  Denman,  "  it  will  he  the  duty 
of  the  mastery  as  his  agent,  to  do  so."(r)  On  the  other  hand, 
if  the  goods  were  perishable  or  sea-damaged,  if  there  were  no 


(/))  Shipton   17.  Thornton,  9  Ad.  &         (9)  Per  Lord  Denman  in   Shiptoa 
£11.  S14.  V.  Thornton,  9  Ad.  &  £11.  337. 

(r)  Ibid. 
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means  of  procuring  another  ship,  and  so  much  time  must  Power  of  the 
elapse  before  the-  original  ship  could  be  repaired,  that  the  ti,c  first  ship  i» 
goodd,  if  kept  till  then,  would  be  totaUy  spoiled ;  the  mas-  f ^^'^^  ottthe 
tcr  would    be  justified  in   selling,  instead  of   forwarding,  cargo  in  an- 
them (*) ;  and  if  the  state  of  the  goods  were  such,  as  to  con-  - 


stitute  an  urgent  necessity  for  immediate   sale,  the   master  ^^^  ^^^^  y^^  ^ 
would,  it  seems,  not  only  be  justified,  but  bound  to  sell ;   and  ^^y  spoiled, 

'  .  .  .  ^^^  master  will 

in  8uch  case,  supposing  neither  the  shi}X)wner  nor  the  mer-  be  justified  in 
chant  to  have  intervened  in  the  business,  no  freight  at  all  the  port  of  di»- 
would  be  payable  to  the  owner  of  the  disabled  ship,  (t)  ^^^^ 

Upon  the  whole  the  English  rule  seems  to  be,  that  in  all  The  general 
cases  where  the  original  ship  is  forced  into  a  port  of  distress,   English  law  as 
and  is  there  found  to  be  so  disabled  as  to  be  incapable  of  *"  ^}^^  master's 

^  rights  and  du- 

taking  on  her  cargo,  the  master  has  the  rights  from  his  cha-  ties  in  cases  of 
racter  as  agent   for  the  merchant  shipper,  which  is  forced  and  perishable 
upon  him  by  the  necessity  of  the  case,  to  act  in  the  port  of  ^*'^^  *^d\^' 
distress  yir  the  best  interests  of  all  concerned  ;  and  to  this  end  cretionary 
he  has  power  and  discretion  conceded  to  him  adequate  to  the  case,  either  to 
trust,  and  requisite  either  for  the  transhipment  and  forward-  ^ip^*^  ***  *'"*' 
hig  of  the  cargo  to  the  port  of  destination,  or,  where  that  is 
impossible  consistently  with  a  due  regard  to  the  interests  of 
all  concerned,  to  sell  or  otherwise  dispose  of  it  at  the  port  of 
distress. 

§  84.  The  law,  as  it  prevails  in  France  and  the  United  The  law  in 

States,  appears  to  vary  from  our  own  only  in  imposing  upon  uiStod  States* 

the  master  the  duty^  as  well  as  conceding  to  him  the  right  of  makes  it  his 

thus  acting  for  the  benefit  of  all  concerned.  cases,  as  well  as 

The  following  able  summary  of  the  law  on  this  point,  as  it  ^'  fo?  uie**i,est 

is  now  understood  on  the  other  side  of  the  Atlantic,  is  taken  interests  of  all 
from  the  Commentaries  of  Mr.  Clianccllor  Kent. 

'*  If  there  be  another  vessel  in  the  same  or  in  a  contiguous  statement  by 

port  which  can  be  had,  the  duty  is  clear  and  imperative  upon  Kcnt*^of  the 
the  master  to  hire  it ;  but  still  the  master  is  to  exercise  a  sound  ^*T  ^}^  ^^^' 

point  in  the 

discretion  adapted  to  the  case.     He  may  tranship  the  cargo,  if  United  States. 
he  has  the  means,  or  let  it  remain.    He  may  bind  it  for  repairs 

(<)  TheGrBtitndine,3Kob.Ad.Rep.         (0  Vlierboom  o.  Chapman,   1*J  M. 
SKX  &  Wyls.  i230» 
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Power  of  the  to  thc  ship.  Hc  may  sell  jwirt,  or  hypothecate  the  whok 
the  first  ship  is  ^^  ^^  l^^^^^  anothcr  vesscl  for  the  completion  of  thc  voyage 
disabled,  to  j^g  ^^^y  charge  the  cargo  with  the  increased  freiglit,  arisinj 
cargo  in  an-       from  the  hirc  of  the  new  ship :  the  master  may  also  refuse  U 

.* hire  anothcr  vessel,  and  insist  on  repairing  his  own ;  anc 

whether  the  freighter  be  bound  to  wait  for  the  time  to  rcpaifj 
or  becomes  entitled  to  his  goods  without  any  chaige  of 
freight,  Avill  depend  upon  circumstances.  What  would  be  t 
reasonable  time  for  the  merchant  to  wait  for  the  repairs  can* 
not  be  defined,  and  must  be  governed  by  the  facts  applicable 
to  the  place  and  time,  and  to  the  nature  and  condition  of  the 
cargo.  A  cargo  of  a  perishable  nature  may  be  so  dete- 
riorated as  not  to  endure  the  delay  for  repairs,  or  to  be  too 
unfit  and  worthless  to  be  carried  on. 

"  The  master  is  not  bound  to  go  to  a  distance  to  procure 

another  vesscl,  or  encounter  serious  impediments  in  thc  way 

of  putting  a  cargo  on  board  another  vessel.     His  duty  is  onlf 

imperative  when  anotlier  vessel  can  be  had  in  the  same  or  ia 

a  contiguous  port,  or  at  one  within  a  reasonable  distance,  and 

there  be  no  great  diflficulties  in  the  way  of  a  safe  reshipment 

of  the  cargo."  (u) 

The  English  As  wc  havc  already  seen,  Lord  Denman,  in  the  case  of 

that  there  may    Shipton  V.  Thomton,  intimates,  that  cases  may  arise  in  whiA 

^h^^t  willbe  "  *^  "^'^^  ^^  ''*^  dutj/^^  of  the  mastcr,  as  agent  for  both  partiei^ 

the</«i/y  ofthe    to  scud  ou  the  goods,  though  at  an  increased  freight.    "In 

ship,  even  at  an  such  a  casc,"  says  his  lordship,  "the/rfi^A^er  will  be  boaiJ 

frci'^^hr*^  by  the  act  of  his  agent,  and  of  course  be  liable  for  the  in- 

Query, whether  crcascd  freight."  (u)     His  lordsliip  does  not  proceed  toei- 

if  goods  be  so     ^minc  the  question,  whether  such  charge  for  increased  freigbl 

sent  on  at  an  *  o  » 

increased  is,  in  cascs  of  insuraucc,  to  be  regarded  as  an  average  loaa^ 

freight,  thc  un-  ,  _  -  i    i         i  i  • 

derwriters  on  and  mauc  gooo  as  such  by  the  underwriters  on  the  goods. 

'Mill^d^^on  for  ^^  France  the  law  upon  this  point  is,  that  such  excess  Oj 

their  proper-  freight  by  the  substituted  ship,  together  with  all  expenses  o 

charge,  as  an  unloading,  warehousing,  and  reloading  the  goods,   shall  b 

n\crage  oss.  ^iwifiiQ,  good  by  the  insurcr  up  to  the  amount  of  his  subscrin 

In  France  such      .  * 

charge  is  to  be     tlOn.  (w) 
made  good  by 

to\r'*7''n^^%       («)  Kent's  Coram.,  vol.iii.  pp. '.'12,         (r)  9  Ad.  &  Ell.  337. 
hissubscrip.        ^^3.  cd.  1841.  (ir)  Emerigon,  chap.  xii.   scctli 

tion. 
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In  the  United  States  it  has  been  decided  in  one  of  the  Power  of  the 
Btite  courts,  that  the  insurer  is  not  chargeable  with  such  lheVIrlt"hr^rs 
extra  freight,  because  he  only  iniarantees  the  safe  arrival  of  disabled,  to 

^5     '  •'   °  send  on  the 

the  goods,  (or)  cargo  in  an- 

Thc  rule  of  the  French  law  appears  to  me  just  and  equi-  _!!!] 

tsble ;  and,  with  the  limitation,  that  the  underwriter  can  never  J?°|^»2  '^^^^ 
be  made  liable  for  more  than  the  amount  insured,  seems  nor.  as  it  seems, 

.     11      /•  A  ....  1  .  •  J.      *"  ^^^^  country. 

practically  free  from  objection :  it  seems,  however,  inconsist- 
ent with  the  rule  of  English  law,  as  established  by  the  case 
of  Baillie  v.  Moudiglianiy  that  the  underwriter  on  goods  can 
never  be  affected  by  any  loss  occasioned  by  the  payment  of 
freight,  {yy 


Sect*  IV.  Power  to  sell  the  Ship  or  the  whole  Cargo, 
§  85.  We  have  already  seen,  that  in  cases  where  such  a   Power  to  sell 

.       •  .11  o       »  •         n      -t      n       the  ship  or  the 

Step  IS  necessary,  as  the  only  means  of  raising  funds  tor  ^jj^ig  cargo, 
repairing  the  ship  in  a  port  of  distress,  the  master  may  either  \-~Qf~ 
tell  part,  or  hypothecate  the  whole  of  the  cargo  for  the  pur-  treme  emer- 

/»         1  •  I     .  ,•  •        •         1  •  1         gency  may  arise 

poee  ol  such  repairs ;  but  cases  sometimes  arise  m  wnicli  a  jq  which  the 
itill  further  extension  is  given  to  his  power,  and  he  is  held  JJJ^nJceMiw  of 
justified,  ftom  the  paramount  necessity  of  the  case,  in  selling  the  case,  win  be 

,      ,.  -  1     1        /»    1  held  justified  in 

we  ship,  or  the  whole  of  the  cargo.  selling  the  ship. 

It  is  obvious  that  nothing,  but  a  case  of  absolute  and  su-  S[c*^rJo*!°^^  **^ 
pieme  necessity,  such  as  sweeps  all  ordinary  rules  before  it, 
on  justify  the  master  in  such  sale :  he  is  employed,  as  scr- 
ipt of  the  owners,  to  navigate  the  ship,  and,  as  agent,  for 
both  the  shipowner  and  the  merchant,  to  carry  the  goods  to 
tbdr  port  of  destination ;  his  disposal  by  sale  of  that  which 
le  is  thus  entrusted  solely  to  navigate  or  convey,  would  in 
crfinary  cases  be  the  mere  unauthorized  act  of  a  servant 

*aL  I    p.  426.  ed.    1827.     Code    de  (x)  f  Schulz  o.  Ohio  Ins.  Comp.,  1 

CoouDerce,  art.  392,  393. :  and  see  a  Monroe's  Kentucky  Uep.  339.    Kent's 

>By  able  sutement  of  the  French  law  Comm.,   vol.  iii.  p.  212.    note  a,  ed. 

•  to  this  point  in  BouUy-Paty,  Cours  1844. 

Adroit  Comm.  Mar.,  torn.  iL  tit  viii.  (y)    Baillie  v.    Moudigliani,    Mar- 
vet  8.,  Du  Fret  en  Cas  de  radoub,  et  shall  on  Ins.  736. 
nmmigabUiii  du  Navire,  pp.  398— 
416,  ed.  1834. 
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Power  to  sell     manifestly  exceeding  his  commission :  extreme  emcr 
whole  cargo.      liowcver,  may  arise  in  which  the  master,  being  at  a 

from  his  home  port,  and  without  any  opportunity  of 
ing  either  the  shipowner  or  the  merchant,  has  no  alt 
left  him,  acting  with  perfect  good  faith  as  a  prud< 
skilful  man,  and  for  the  best  interests  of  all  concenn 
to  sell  the  property  entrusted  to  his  charge. 

It  is  in  ascertaining  what  the  circumstances  of  em 

are  that  will  justify  him  in  thus  acting,  that  the  coui 

in  this  country  and  the  United  States,  have  of  lal 

been  frequently  occupied.     As  we  shall  have  occji 

examine  their  decisions  at  some  length  hereafter,  in 

the  question  of  constructive  total  loss  on  ship  and  gc 

shall  confine  ourselves  here  to  a  brief  statement  of  th( 

of  this  power,  and  the  limitations  on  its  exercise. 

Nature  of  this        The  nature  of  the  power  has  been  thus  express^ 

inthemalter^    rcccnt  casc  by  Mr.  Baron  Parke:  "The  master  has, 

''fth*^"*^^**'"^  tue  of  his  employment,  not  merely  those  powers  1 

necessary  for  the  navigation  of  the  ship,  and  the  coi 

the  adventure  to  a  safe  termination,  but  also  a  powi 

such  termination  becomes  hopeless,  and  no  prospect  re\ 

bringing  the  vessel  home,  to  do  the  best  Jar  all  concen 

therefore  to  dispose  of  her  for  their  benejit.^\z) 

Limitations  on        The  principal  limitation,  then,  on  the  master's  p 

it  l^feTfo  M/e    selling  the  ship  is,  that  it  can  only  be  exerted  whe; 

ofhhip.  reduced  by  tlie  perils  of  the  seas  to  such  a  conditio 

It  can  only  j  r 

he  exerted         make  the  further  prosecution  of  the  adventure,  as  to 

when  the  ship      .•11  1 

is  reduced,  by    tircly  hopelcss. 

the  perils  of  the       Thus,  if  the  ship  is  driven  ashore  and  wrecked  to  pi 

sea,  to  such  a  ^  * 

condition  as  to   broken  up  SO  as  no  longer  to  retain  the  character  of  a 
ther  prosccu*     all,  the  mastcr  will  clearly  be  justified  in  selling  the 

tion  of  the  ad.        f  ^j^  ,^    /    x 

venture,  as  to  v   / 

the  ship,  utterly       Jt  is  not,  liowcvcr,  ncccssary  that  the  ship  should 

and  hopelessly       ii-i-i  i.  i  ••/» 

impossible.        absolutely  destroyed  in  order  to  justify  a  sale  by  the 
As,  where  ^Jie        If  by  the  perils  of  the  sea  she  be  reduced  to  such  \ 

is  wrecked  to 

pieces,  the 

master  may  sell 

the  wreck,  &c.,       (^)  Hunter  t;.   Parker,  7  Mecs.  &         (a)  Cambridge  r.  Andcrti 

as  it  lies.  Wels.  342.  Cr.  691. 
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tion  that,  although  her  timbers  still  hold  together,  yet  the  Power  to  sell 

master,  after  making  the  utmost  endeavours  within  his  power,  whole'cargo/^ 

and  leaving  no  resource  untried,  is  compelled  to  renounce  all  so~i,ere 

liope  of  repairing  her  so  as  to  be  enabled  to  bring  her  home,  thou/;J»  J»er 

either  from  the  physical  impossibility  of  extricating  her  from  still  hold  toge- 

the  peril  at  all  with  the  utmost  exertion  of  force  he  can  com-  Ibsoiut^iy^  l*^^ 

mand,  or  from  his  inability,  by  any  means  in  his  power,  to  ""***^'''  **'*^  *^*'^- 

-11  n       1     n        %  •  1  '^i        cumstances 

find  the  necessary  funds  for  the  purpose,  m  such  cases,  it  the  hopek's.siy,  ir. 
danger  is  imminent,  and  delay  likely  to  prove  destructive,  '^**^'*" 
the  master  will  be  justified  in  selling  the  ship  as  she  lies, 
although  at  the  time  of  sale  she  may  still  retain  the  character 
of  a  ship,  (i) 
Thus,  to  take  the  case  put  by  Lord  Stowell,  in  the  Fanny  iTius.  where 

she  IS  cast 

and  Elmira,  of  a  ship  cast  away  in  a  foreign  country,  where  away  on  a  coast 

there  is  no  correspondent  of  the  owners,  and  no  money  to  be  J' J®J^*  ^j^^  "/"' 

bad  on  hypothecation  to  put  her  in  repair,  and  all  this  at  such  most  exertions 

a  distance  from  the  home  port  tliat  the  ship  may  rot  before  raising  funds, 

the  master  can  hear  from  his  owners,  there  seems  little  doubt  ^^  pr<^wr>»g 

'  materials  tor 

that  the  courts  would  now  hold,  as  his  lordship  intimated  her  repair, 
be  himself  should  strain  hard  to  do,  that  a  sale  by  the  master 
would  in  such  case  be  justified,  (c) 

The  exercise,  however,  of  this  power  is  most  jealously  The  necessity, 

watched  by  the  English  courts,  and  rigorously  confined  to  aionr^n^luV- 

caaea  of  extreme  necessity :  such  a  necessity,  that  is,  as  leaves  ***y  ^^^^  "\*' 

.  ,  must  be  such 

the  master  no  alternative  as  a  prudent  and  skilful  man,  act-  as  to  leave  tho 
ing  bona  fide  for  the  best  interests  of  all  concerned,  and  with  J!^^,aUvc!*as'a 
the  best  and  soundest  judgment  that  can  be  formed  under  P/"!!^.***  *"^ 

,      ,  •^      o  ^  ^  skilful  man, 

the  Circumstances,  except  to  sell  the  ship  as  she  lies.  acting  6oim /<i^ 

If  he  come  to  this  conclusion  hastily,  either  without  suf-  terestsofal/  ' 

ficient  examination  into  the  actual  state  of  the  ship  (d\  or  concerned,  and 

,        ,         ,         ^  with  the  best 

Without  having  previously  made  every  exertion  in  his  power,  and  soundest 
with  the  means  then  at  hb  disposal,  to  extricate  her  from  the  ^<^n^e^formed 

under  the  cir- 
cumstances ex - 

(t)  Robertson  r.  Clarke,  I  Bingh.         {d)  Ilayman  r.  Moulton,  5  Esp.  65,   ^^Pj  J^  ^"  y^^ 

^.    Mount  V,   Harrison,  4  Bingh.  Abbott  on   Shipping,  part  i.  chap.  i. 

Hunter  D.  Parker,  7  Mees.  &  Wels.  p.  11.   6th  ed.      lleid   r.    Darby,    10 

{f)  Fanny  and  Elmira,    Edw.  Ad.  East,  143.     Doyle  v,  Dallas,  I  Mood. 

^'  117. :  see  also  llead  o.  Bonham,  &  Rob.  48. 
3  Brod.  &  Bingh.  147. 
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Power  to  sell 
the  ship  or  tlie 
whole  cargo. 


It  it  be  clear 
beyond  the  pos- 
sibility of  a 
reasonable 
doubt,  that  to 
repair  the  ship, 
so  as  to  keep 
the  sea,  will 
cost  more  than 
she  will  be 
worth  when  re- 
paired, the 
master  will  be 
justified  in  sell- 
ing her. 

But  then  the 
master,  in  sell- 
ing her,  must 
be  shown  to 
have  acted  on 
the  best  and 
soundest  judg. 
ment  that  could 
be  formed  un- 
der existing 
circumstances. 


peril,  or  to  raise  funds  for  her  repair  (e)^  he  will  not  be 
fied  in  selling,  even  thougli  the  danger  at  the  time 
exceedingly  imminent,  (f) 

A  mere  difficulty  in  procuring  the  necessary  funds  i 
purpose  of  the  repairs  (y),  or   the   necessary  matcri 
although  it  may  be  very  considerable,  and  such  as  to 
great  sacrifice  of  time  and  money,  will  not  justify  the 
in  selling  instead  of  repairing ;  unless  the  difficulty  is 
mountable  by  any  means  within  the  master's  disposal 
time  and  on  the  spoty  he  is  bound  to  repair. 

If,  indeed,  it  is  clearly  manifest,  as  a  matter  not  o 
bable  conjecture,  but  of  absolute  moral  certainty, 
although  the  ship  is  not,  in  the  literal  sense,  irreparal 
the  cost  of  repairing  her,  so  as  to  keep  the  sea,  will  exa 
value  when  rejyaired^  the  master,  as  agent  for  the  ownei 
be  justified  in  selling  her.  (/)  The  excess,  however, 
cost  of  repairs  above  her  value  must  be  no  mere  mea 
cast,  no  subject  of  probable  conjecture,  it  umst  be  so  far  < 
that  no  prudent  owner,  if  on  the  spot  and  uninsured, 
hesitate  for  a  moment,  in  the  exercise  of  a  sound  ducrei 
sell  the  ship  as  she  lay  rather  than  attempt  to  repair  h 
neither  will  it  be  sufficient  to  justify  the  master  in 
under  such  circumstances,  that  he  acted  bona  fide,  and  i 
best  interests  of  all  concerned  :  the  sale  will  not  be  ji 
unless  the  master  in  selling  acted  upon  the  best  and  so 
judgment  that  could  be  formed  under  the  existing  c 
stances,  (A) 


(e)  Gardner  p.  Salvador,  1  Mood.  & 
Rob.  118.  The  Fanny  and  Elmira, 
Edw.  Ad.  Rep.  1 17. 

(/)  Idle  t'.  Royal  Exch.  Comp.,  3 
Brod.  &  Bingh.  151.,  in  which  the 
Court  of  King's  Bench  reversed  the 
Judgment  of  the  Common  Picas,  which 
had  been  given  in  favour  of  the  right 
to  sell.  S.  C.  8  Taunt.  755. :  see,  how- 
ever, Hunter  ©.  Parker,  7  Mees.  & 
Wels. 

{g)  Somes  V.  Sugrue,  4  Carr.  & 
Payne,  274. 


(A)  Furneaux  r.   Bradley,  \ 
Ins.  145.  8th  ed. 

(»)  Cambridge  r.  Anderton, 
&  Ryl.  203.  1  Carr.  &  Pay 
Ryan  &  Mood.  60.     2  B.  &  C 

(j)  Somes    r.    Sugrue,    4   < 
Payne,  274.   Doyle  r.  Dallas, 
&  Rob.  48. 

(ft)  Doyle  V.  Dallas,  I  ^ 
Rob.  48. 
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If  he  did  so, — 'if  the  sale  of  the  ship  was  the  very  measure  Power  to  sell 
to  which,   under  the  circumstances,  a  skilful  and  prudent  whole  cargo."* 
owner,  if  present  and  uninsured,  would  have  resorted,  as  the 
best  thing  that  could  be  done  with  the  ship,  —  the  master 
will  be  considered  as  the  agent  of  the  owner  iu  selling,  and 
tlie  sale  will  be  justified. 


§  86.  In  the  United  States,  the  limitations  upon  the  exercise  Limitations  oa 
<rf  this  power  do  not  seem  to  be  even  yet  very  certainly  de-  right  to  seU 
fined  (/) :  in  some  cases  a  more  extensive  liberty  than  that  y*?.^  gj!. 
tiUowed  by  the  English  rule,  has  been  avowedly  conceded ; 
and  the  position  advanced,  that  the  master  may  sell  in  all 
cases  where  he  lias  good  reason  to  believe  that  the  owner 
would  elect  to  abandon,  i.  e.  in  all  cases  of  constructive  total 
lo88.(w)     On  the  other  hand,  the  stricter  doctrine  of  the 
English  law  has  been  asserted  and  maintained  in  some  very 
Teoent  decisions  of  the  courts  of  Massachusetts  (n),  which 
derive  additional   sanction  from  the  opinion  of  Chancellor 
Kent,  who  declares  "  the  strict  rule  to  be  the  one  best  sup- 
ported by  reason  and  authority."  (o) 

In  France,  the  Ordonnance  de  la  Marine,  following  in  this  Lnw  of  France 
respect  the  maritime  laws  of  the  middle  ages  (p)y  absolutely  ^    ^  '<»P«cf 
prohibited  the  master  from  selling  the  ship  in  any  case,  ex- 
cept by  the  special  direction  of  the  otoners  (q) :  the  same  abso- 
lute prohibition  was  contained  in  the  draught  of  the  new  Code  do  Com- 
Code  de  Commerce ;  but  on  strong  representations  of  the 
mischiefs  that  might  ensue  from  so  rigorous  a  rule,  it  was 


(0  In  some  of  the  cases,  the  right 
of  the  omuT  to  abandon^  and  that  of  the 
^ottfr  to  tell,  are  spoken  of  as  standing 
on  the  same  ground ;  but  the  safer 
nile  seems  to  be  that  stated  in  the 
text 

(«)  f  American  In«.  Comp.  v.  Cen- 
toTf  4  WcndelPs  (Supreme  Courts) 
Hep.  45. 

(*)  t  Gordon  p.  Tlie  Massachusetts* 
Fire  and  Mar.  Ins.  Comp.,  2  Picker- 
ings Rep.  249.  t  Hall  r.  Tlie  Frank- 
lin Ins.  Comp.,  9  Pickering's  Rep. 
4«a. 


(o)  Kent's  Comm.,  vol.  iii  pp.  1 73, 
174.  noted  ed.  1844. 

(p)  The  Jugemens  d'OIeron,  art,  1. 
The  Laws  of  Wisbuy,  art.  13.,  and 
those  of  the  Hanse  Towns,  art.  57.,  ex- 
pressly prohibit  the  master  from  selling 
the  ship  in  any  case.  Boulay-Paty, 
Cours  de  Droit  Com.  Mar.,  torn.  ii. 
sect.  17.  p.  85.  ed.  1854. 

{q)  Ordonnance  de  la  Marine,  liv.  ii. 
tit.  1.  du  Capitainc,  art  19. 


O 
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Power  to  sell  relaxed,  and  the  sale  of  the  ahip  by  the  master  was  permitted 
whole  cargo.      ^^  t^®  sole  case  **  of  innavigability  legally  certified  '*  (iDoavi- 

gabilite  legalement  constat^),  that  is,  as  Boulay-Paty  ex- 
plains it)  upon  the  report  of  cx[)erienced  navigators  appointed 
to  act  as  surveyors  by  the  local  authorities^  and  followed  by 
a  formal  condemnation  in  the  local  tribunals,  (r) 
^®  !*  '"""??*.  The  French  jurists  confine  tlie  "  innavigability,"  spoken  of 
under  the  mo-    in  the  code,  to  the  single  case,  in  which  the  ship  cannot  be  re- 

oem  Ff  eDch 

law,  alone  jus-  Paired  SO  as  to  continue  its  voyage  or  keep  the  sea,  (il  faut  que 

tifies  the  master  j^  nayijiie  j^q  puisse  achcvcr  son  voyage,  et  quHl  soit  juge  in- 

the  reduction  capable  dc  fairc  son  retour : — il  faut  que  le  navire  ne  puisse 

such  a  state,  pas  ctre  raccommode,  et  qu'il  soit  hors  d'etat  dc  naviguer).(ir) 
that  she  Mnnot       Boulav-Patv  cousidcrs  this  prohibition  to  sell  as  a  very 

be  repaired  so  j  j  r  ^  ^ 

as  to  keep  the  important  safeguard  of  the  interests  of  shipowners  against 

her  voyage.  the  frauds  of  masters ;  and  remarks,  that  the  courts  cannot 

Remarks  of  be  too  Strict  in  confining  it  to  the  sole  case  of  real  and  bond 

to  the  strkt ness  ^de  innavigability   in   the  sense  above  explained,  {t)      It  is 

uoweTto^^sei?"  remarkable,  that  among  the  representations  addressed  to  the 

should  be  con-  French  legislature,   in  order  to  induce  them  to  relax  the 

the  case  of  06-  ancicut  rulc,  one  of  the  cases  stated  as  showing  its  hardsliip, 

toi^e  irrepara*  j^  ^y^^^  j^^  which  the  powcr  of  Sale  is  denied,  where  the  cost  of 

Qarry,  whether  repairing  the  ship  will  exceed  its  value  when  repaired  (pour  uc 
ejwS'^^a  foffc  pouvoir  etrc  reparc,  sans  qu'il  en  coute  sa  valeur,  ou  dela) :  no 
justifies  a  sale    notice,  howcvcr,  is  taken  of  this  case,  either  by  Boulay-Paty 

of  ship  by  mas-  ,  .111  •  n     1  % 

ter  in  French  or  Pardcssus,  in  interpretmg  the  legal  meanmg  of  the  word 
hur:  SemUe,      ^^  Innavigability,"  as  used  in  the  237th  article  of  the  code; 

from  which  it  is  fair  to  conclude,  that,  in  the  opinion  of  these 

eminent  jurists,  the  case  supposed  would  not  warrant  the 

master  in  selling,  and  that  the  rule  of  the  French  law  on  this 

point  is  more  rigorous  than  our  own. 

Tiic  power  to         In  one  case  in  the  United  States,  the  power  of  the  master 

m)t  ne«Llnly    to  Sell  was  limited  to  stranding  on  a  foreign  coast  («) ;  but 

of"'i!S!^k^or^  it  ^^  ^^^^  ^^^^  decided  there,  by  Mr.  J.  Story,  that  in  a 

stranding 
nbroad, 

(r)  Boulay-Paty,  ibid.  p.  86.  Code     partir.  tit.  1.  cap.  iii.  No. 606.  tontLiu. 

de  Comm.,  art  237.        ^  PP.  26,  27.  cd.  1841. 

(»)    Boulay-Paty,  Co'urs  de    Droit         (0  Boulay-Paty,  ibid.  p.  89. 

Com.    Mar.,  tom.  ii.  p.  88.  ed.  1834  :  (m)  f  Scull  v  Briddlc,  2  WashiCirc 

■««  also  Pardessus,  Coursde  Droit  Com.,  Court  liep.  250» 
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ca«e  of  urgent  necessity y  the  master  Las  a  right  to  sell  the  Power  to  fseil 
vessel  as  well  on  a  home  as  on  a  foreign  shore,  and  whether  thoL'Targo?^ 
the  owner's  residence  be  near  or  at  a  distance.  («) 

§  87.  The  power  to  sell  die  whole  cargo.  The  power  of 

This  depends  on  exactly  the  same  principles  as  the  power  whole  cargo, 

10  sell  the  ship,  and,  like  it,  can  only  be  exercised  in  cases  of  J^^^e  that  of  sell. 

*  ^'  '  '  •'  ing  the  ship,  u 

extreme  necessity.  confined  to 

In  the  admirable  language  of  Lord  Stowell,  "  though  the  »„(!  urgent  ™* 
master,  in  the  ordinary  state  of  things,  is  a  stranger  to  tlie  necessity, 
cargo,  except  for  the  purposes  of  custody  arid  conveyance ;  point  as  laid  " 
yet  in  cases  of  instant  and  unforeseen  and  unprovided  necessity,  g^^"  ^^.  ^^ 
kis  character  of  supercargo  or  agent  is  forced  on  him  by  the  case  ot  the 
(jtnend  policy  of  the  lawy  unless  the  law  can  be  supposed  to  3  Rob.  llep. 
mean  that  valuable  property  in  his  hands  is  to  be  left  without  ^^^ 
protection  or  care.     Suppose  the  case  of  a  ship  driven  into 
port  with  a  perishable  cargo ;  or  suppose  the  vessel  unable 
to  proceed,  or  to  stand  in  need  of  repairs,  what  must  be  done  ? 
The  master,  in  such  case,  must  exercise  his  judgment,  whether 
it  would  be  better  to  transliip  the  cargo,  if  he  has  the  means, 
or  to  sell  it :  he  is  not  bound  to  tranships  he  may  not  have  the 
nitons  of  transhipment,  but  even  if  he  has,  he  may  act  for  the 
hest  in  deciding  to  sell.     If  he  has  not  the  means  of  tranship^ 
nenty  he  is  under  an  obligation  to  sell  the  cargoy  unless  it  can 
be  said  that  he  is  under  an  obligation  to  let  it  perish.''  (w) 

Where  the  ship  is  disabled,  and  the  cargo  being  sea-  Where  a  sea- 
damaged  and  of  a  perisliable  nature,  is  in  danger  of  being  inTport^dl*.' 
destroyed  by  the  rapid  progress  of  putrefaction  if  not  sold,  *''«»»"  ")  ^f"" 
it  is  the  master's  right,  if  not  his  duty,  immediately  to  sell  by  putrefaction 
It  (x) ;  and  the  duty,  it  seems,  would  be  equally  imperative,  ma^er  has  a  ^ 
or,  at  all  events,  the  right  equally  clear,  in  such  case,  even  ^^^^^  *°h*^rfi**' 

is  disabled. 

Stmble,  also     • 
(i)  t  Tlic  Brig  Sarah  Ann,  S  Sum*     has  no  atirent.     Arthur  v.   Barton,  6    where  the  ship 

ner's  Rep.  206.     So  in  this  country  it  Mees.  &  Wels.  138.  ^  is  not  disabled. 

has  Iieen  held,  that  the   master  of  a         (ir)  Per  Lord  Stowell  in  the  Grati- 

coasting  vcttscl   has  a  right  to  pledge  tudine,  3  llob.  Rep.  Q40, 
the  credit  of  hit  owner  fur  necessaries         (r)  Vlierboom  v.  Chapman,  13  Mees. 

Jfl  ao  Engliah  port,  where  the  owner  &  Wels.  320. 
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Power  to  sell 
the  ship  or  the 
whole  cargo. 


Where  the  ori- 
ginal ship  is 
disabled,  but 
the  cargo  is  not 
perishable,  and 
may  be  sent  on, 
the  master  can- 
not sell  it. 

Where  there 
are  no  possible 
means  of  tran- 
shipment tditer. 


Where  the  sale 
by  matter, 
either  of  ship 
or  cargo,  is  not 
otherwise  justi- 
fiable, it  will 
not  be  rendered 
so  by  a  decree 
of  a  Vice- Ad- 
miralty Court 
directing  it. 


Of  the  powers 
and  duties  of 
the  master  in 
cases  of  aban- 
donment. 

The  master,  in 
cases  of  con- 
stnictiye  total 
loss,  is  bound 
to  make  every 
exertion  in  his 
power  for  the 
defence,  safe- 
guard, and  re- 
covery of  the 
property  in- 


where  the  ship  Is  not  permanently  disabled^  but  capable^  after 
repair,  of  taking  on  the  cargo,  (y) 

The  power  of  sale,  however,  wliere  the  ship  is  not  disabled^ 
or  where  there  exist  means  of  transhipment,  must  be  strictly 
confined  to  cases  in  which  the  cargo  is  of  a  perishable  nature, 
and  has  suffered  so  much  sea-damage  as  renders  it  physically 
impossible,  that,  if  sent  on,  it  can  arrive  in  specie  at  its  port 
of  destination,  (z) 

Where  the  original  ship  is  disabled,  but  there  exist  means 
of  transhipment,  and  the  cargo  is  not  of  a  perishable  nature, 
and  not  sea-damaged,  the  master  will  not  be  justified  in 
selling,  but  is  bound,  or,  at  all  events,  entitled  to  tranship,  (a) 

Where  the  original  ship  is  disabled,  and  there  exist  no 
means  of  transhipment,  or  hope  of  any, — as  where  the  ship  is 
cast  away  on  some  desolate  and  unfrequented  coast, — the 
master,  as  it  should  seem,  would  be  empowered  to  sell  the 
cargo  if  he  had  the  opportunity,  even  though  it  were  neither 
sea-damaged  nor  of  a  perishable  nature,  (b) 

Where  a  sale  by  the  master,  either  of  ship  or  cargo,  is  not 
otherwise  justifiable,  it  will  not  be  justified  by  a  decree  of  a 
Vice- Admiralty  Court  ordering  such  sale,  (c) 


Sect.  V.   Of  the  Powers  and  Duties  of  the  Master  in  Cases 

of  Abandonment. 

§  88.  By  a  clause  invariably  inserted  in  our  common  forms 
of  policy,  "the  assured,  his  factors,  servants,  and  assigns,"  are 
allowed,  or,  as  the  law  construes  it,  are  bounds  "  in  case  of 


(y)  Roux  r.  Salvador,  3  Bingh.  N.C. 

266. 

(z)  Hunt  V,  Royal  Exch.  Ass. 
Comp.,  5  Maule  &  Sel.  55.  Roux  v. 
Salvador,  S  Bingh.  N.  C.  266.  Wilson 
V.  Royal  Exch.  Comp.,  2  Camp.  623. 

(a)  Anderson  r.  Wallis,  2  Maule  & 
Sel.  240.  Wilson  v,  Millar,  2  Stark. 
N.  P.  1.     Morris  v,  Robinson,  3  B.  & 


Cr.  190.  Freeman  r.  East  India 
Comp.,  5  B.  &  Aid.  607. 

(6)  Per  Bay  ley  J.  in  Hunt  p.  Royal 
Exch.  Ass.  Comp.,  5  Maule  &  Sel.  50» 
57. 

(c)  Van  Omeron  v.  Dowick,  S 
Camp.  N.  P.  43.  Reid  v.  Darby,  10 
East,  143.  Morris  v,  Robinson,  3  B; 
&  Cr.  196. 
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any  loss  or  misfortune,"  to  make  every  exertion  in  their  Of  Uie  powers 

and  duties  of 

power  "  for  the  defence^  safeguard^  and  recovery "  of  the  the  master  in 
property  which  is  the  subject  of  the  insurance.  In  almost  j^nment  °" 
all  cases  of  "  loss  or  misfortune,"  the  duty  of  acting  for  the 


sured ;  and  in 

benefit  of  all  concerned,  under  the  emergency,  is  thrown  upon  all  that  he  does 
the  master:  if  the  casualty  should  prove  to  be  of  such  a  scope  of  his  au- 
nature  as  to  justify  the  assured  in  ffi\4no:  notice  of  abandon-  ^^^^^^7*  ^^^}*^ 

^  'f  o         o  so  employed, 

ment,  a  question  may,  and  frequently  does  arise,  as  to  whose  he  will  be  re- 
agent the  master  is  in  taking  the  steps  which  in  his  judgment  agent  for  the 
are  necessary  under  the  circumstances.     This  is  not  the  place  PfJ?^  Y^**  r°*^ 

•^  ^  ultimately  turn 

for  entering  at  any  length  into  the  discussion  of  the  question,  out  to  be  con- 
vhich  will  be  more  fully  noticed  when  we  come  to  treat  on  the  assured  or 
the  subject  of  abandonment ;  it  will  be  sufficient  here  to  state  ^^^  ^"j^y  ** 
the  principle  upon  which  it  depends,  which  is,  that  as  the  ^ 
effect  of  a  notice  of  abandonment,  if  accepted,  or  made  on 
good  grounds,  is  to  vest  the  ownership  of  the  abandoned 
property  in  the  underwriter  from  the  moment  of  the  loss,  the 
master  will  be  considered  as  the  agent  of  the  underwriter  in 
all  acts  done  by  him  from  that  time,  within  the  scope  of  the 
authority  given  to  him  by  the  policy,  "  to  sue,  labour,  and 
travel,''  for*"the  defence,  safeguard,  and  recovery  of  the  sub- 
ject insured." 

If  no  notice  of  abandonment  is  given,  the  master  in  all 
that  he  does,  within  the  scope  of  his  duty,  is  the  agent  of 
the  assured. 

Questions  have  been  raised  in  the  United  States  as  to  the 
extent  of  the  agency  thus  conferred  on  the  master;  and 
especially,  it  has  been  doubted,  whether  the  master  has  the 
power  of  buying  in  the  ship  after  capture  and  condemnation, 
or  after  a  necessary  sale,  so  as  to  bind  the  assured,  or  the 
underwriters  by  such  repurchase,  (rf) 

The  true  principle  of  decision  appears  to  be  that  stated  by 
Mr.  Phillips,  viz.  "  that  if  the  master  acts  bond  Jide^  and 
within  the  authority  which  the  particular  circumstances  may 
I'easonably  be  supposed  to  confer  on  him,  as  the  depositary  of 

(<0  See  the  cases  collected  in  Phillips  on  Ins.,  vol.  ii.  pp.  345 — 347. 
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Of  the  powers 
and  duties  of 
the  master  in 
cases  of  aban- 
donment. 


property,  respecting  which  extraordinary  measures  must  be 
taken,  unless  it  is  to  be  left  to  total  loss  and  destruction,  his 
acts  ought  to  be  binding  upon  those  (whether  the  assured 
or  the.  underwriters,  as  the  case  may  be)  of  whom  the 
extraordinary  circumstances  constitute  him  the  inyoluntary 
agent,  (e) 

(e)  Phillips  on  Ins.,  vol.  ii.  p.  346.,     at  large,  part  iii.  on  Total  Loss  and 
and  see  the  whole  subject  considered     Abandonment. 
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CHAP.  IX. 

OF  THE   SUBJECTS  OF   MARINE   INSURANCE,   OR  WHAT 
MAY  AND   MAY  NOT   BE   INSURED. 

Generally  spcakinf^,  every  thing  which  is  exposed  to  risk  Of  the  subject! 

«/  o  ^1.  of  marine  in* 

by  the  perils  of  the  seas  may  be  made  the  subject  of  a  con-  surance,  or 
tract  of  marine  insurance,  unless  its  insurance  is  prohibited  ^y  ^  be " 
cither  by  the  general  law  maritime,  the  laws  of  the  land,  or  "^f^^^* 
the  law  of  nations. 

We  will  consider — Ist  What  may  be  insured.  2dly. 
What  may  not  be  insured. 

Under  the  £rst  head  we  will  confine  our  attention  to  the 
insurability  of — 

1.  Freight 

2.  Profits  and  commissions. 

3.  Bottomry  and  respondentia. 

Under  the  second  head  we  shall  limit  ourselves  to  the 
consideration  of  those  things  of  which  the  insurance  is  un- 
lawful from  their  own  nature,  as  — 

1.  Seamen's  wages. 

2.  Slaves: 

leaving  to  another  part  of  the  work  the  consideration  of  those 
things,  the  insurance  of  which  is  unlawful,  owing  to  the 
prohibited  nature  of  the  traffic,  or  voyage  for,  or,  on  which 
they  are  insured.  The  reason  for  this  arrangement  is  that, 
M  the  prohibition  of  insurance  in  these  latter  cases  arises 
Dot  from  any  thing  in  the  na^re  of  the  things  themselves 
cotifidered  as  subjects  of  insurance^  but  solely  from  the  illega- 
^tyofthe  risk  on  which  they  are  embarked;  it  seems  more 
natural  to  treat  of  them  under  the  general  head  of  the  illega- 
lity of  the  risk,  in  that  division  of  the  work  devoted  to  the 
Hussion  of  the  causes  that  avoid  the  insurance. 
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Of  tbe  subjects 
of  marine  in- 
surance, or 
what  may  and 
may  not  be 
insured. 


The  subject,  then,  of  insurances  on  smuggled  goods; — in- 
surances on  ship  or  goods  engaged  in  traffic  or  on  voyages 
illegal  as  in  contravention  of  the  navigation  acts,  the  convoy 
acts,  or  any  other  positive  laws  of  the  land; — insurances  of 
enemy* s  property; — insurances  on  contraband  of  war ; — in- 
surances on  ship  or  goods  engaged  in  traffic  or  on  voyages 
otherwise  illegal  as  in  contravention  of  the  laws  of  war,  will 
be  considered  in  the  second  part  of  the  work,  in  a  chapter 
treating  of  the  "  Illegality  of  the  Risky  ^  as  one,  amongst  other 
grounds,  of  avoiding  the  policy. 

Having  thus  seen  upon  what  subjects  insurance  may  be 
made,  wc  will  then  consider, 

3dly.  The  description  in  the  policy  of  the  subject  of 
insurance. ' 


What  may  be 
insured.  — 
Freight. 


Meaning  of  the 
word  freight  in 
insurance  law. 


Sect.  L   What  may  be  insured. 

Art.  1.  Freight. 

§  89.  In  considering  what  things  may  be  insured  we  com- 
mence with  freight,  omitting  ships  and  goods ;  as  to  the  insura- 
bility of  which  no  question  can  possibly  be  raised,  they  having 
been  always  and  universally  regarded  as  the  proper  and  main 
subjects  of  the  contract  of  marine  insurance. 

The  word  freight  in  insurance  law,  and  as  employed  in 
policies,  has  a  more  extensive  signification  than  in  the  general 
law  of  shipping,  and  is  used  comprehensively  to  denote  "  the 
benefit  derived  by  the  shipowner  from  the  employment  of  his 
ship:\a) 

Freight,  strictly  speaking,  as  between  the  shipowner  and  the 
freighter,  is  the  price  to  be  paid  by  the  latter  to  the  former 
for  the  caiTiage  of  goods  in  the  ship,  and  is  only  payable 
on  the  arrival  of  the  goodj^  at  their  port  of  destination: 
but  in  policies  of  insurance  it  is  equally  used  to  denote  that 
which^  strictly  speaking,  is  improperly  called  freight,  viz. 
the  price  agreed   to  be  paid  by  the  charterer  to  the   ship^ 


(ii)  Per  Lord  Tenterdcn  in  Flint  r.  Flemyng,  1  B.  &  Ad.  48 
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owner  for  the  hire  of  his  ship  under  a  charter-party,  or  con-  What  may  be 

/•/¥»•!  /IN  insured 

tract  of  affreightment,  (b)  Freight. 

Hence  the  definition  of  freight,  as  a  subject  of  marine  in-  Definition  of 

mancey  that  "  it  is  either  the  remuneration  to  be  paid  to  the  '^®*?**'  "* » 

*  subject  of  ma- 

shipowner  for  the  hire  of  his  ship,  under  an  express  contract  rine  insurance 

of  aflSreightment  for  a  certain  voyage,  or  the  price  to  be  paid 
to  him  for  the  carriage  of  goods,  irrespective  of  such  con- 
tract." (c) 

Nay,  it  has  even  a  more  extensive  meaning  still,  and  may  It  even  in- 

Le  applied  to  denote  the  benefit  which  the  shipowner  expects  be"  efi*t  which 

to  derive  from  the  carriage  of  his  own  goods  in  his  own  ship,  *^®  shipowner 

.  °  °       ,  ^     expects  to  de- 

in  the  shape  of  their  increased  value  to  him  at  the  port  of  rive  from  the 
delivery  (d) ;  for,  as  Lord  Tenterden  observes,  "  If  the  term  own  KK)ds  in* 
freight,  as  used  in  policies  of  insurance,  imports  the  benefit  **"  ^^"  ****?• 
derived  from  the  employment  of  the  ship,  it  is  the  same  thing 
to  the  shipowner  whether  he  receives  that  benefit  of  the  use 
of  his  ship  (1st),  by  a  money  payment  from  one  persony  who 
charters  the  whole  ship  ;  or  (2d),  from  various  persons  who  put 
sjtecific  quantities  of  goods  on  board  ;  or  (3d),yro?w  persons  who 
pdj/  him  the  value  of  his  own  goods  at  the  port  of  delivery y  in- 
creased by  their  carriage  in  his  own  ship,^^  (e) 

§  90.  In  whichever  of  these  three  senses  the  word  is  used.   Expected 
it  18  a  clearly  established  principle  in  this  country,  that  ear-  fui  subject  of 
pected  freight  is  a  lawful  subject  of  marine  insurance.     « It  jjlti^ou"  ,". 
would,  indeed,  be  ejttraordinary,"  says  Mr.  J.  Chambre,  m 
the  case  of  Lucena   v.  Craicfurdy  "  if  freight  could  not   be 
made  the  subject  of  protection  by  an  instrument,  which  had 
Its  origin  in  commerce,  and  was  introduced  for  the  very  pur- 
po^  of  giving  security  to  mercantile  transactions ;  it  is  a  solid 
ftibstantial  interest  ascertained  by  contract,  and  arising  out 
of  hbour  and   capital  employed  for  the  purposes  of  com- 
merce." (/) 


(^)  Per  Lord  Tenterden  in  Winter         (rf)  Flint  v.  Flemyng,   1   B.  &  Ad. 

t.  Htldimand,  3  B.  &  Ad.  649.  45.      De  Vaux   v,  J'anscn,  5  Bingh. 

(0  Per    Lord     Ellenborougli     in  N.  C.  519. 
Forbes  v.   Aspinwall,    13  East,   324,         (e)  1  B.  Sc  Ad   48. 
32i  (/)  3  Bos.  &  Pull.  102. 
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What  may  be 
insured.  — 
Freight. 

The  party  in- 
suring ireight 
must  have  an 
inchoate  right 
to  it  at  the 
time  of  effect* 
ing  the  insur- 
ance. 


The  freight 
which  may  be 
insured,  is  that 
which  would 
have  been  earn- 
ed but  for  the 
intervention  of 
the  perils  in- 
sured against. 


Indeed,  as  we  shall  see  more  at  large  hereafter,  th 
who  insures  freight  must  liave  an  inchoate  right  to  it^  i 
to  entitle  him  so  to  insure :  i.  e.  he  must  be  in  such  a  ' 
with  regard  to  the  expected  freight,  that  nothing  coi 
vent  him  from  ultimately  having  a  perfect  right  to  it 
intervention  of  the  perils  insured  against. 

When  freight  is  tlie  price  to  be  paid  for  the  hire 
ship  under  a  charter-party,  the  ishipowner  has  this  i 
right  directly  the  ship  lias  broken  ground  on  the  chartered 
When  it  is  the  price  to  be  paid  for  the  carriage  of  g 
the  ship,  then  this  inchoate  right  accrues  directly  the  ^ 
the  mercliant  are  actually  put  on  boards  or  are  even  co 
for  and  ready  to  be  put  on  boards  In  either  case  tl 
owner  has  put  himself  in  a  condition  to  earn  freight,  p 
either  the  ship,  which  lie  has  thus  let  out  to  the  frcig 
the  goods,  which  he  has  thus  engaged  to  transport 
merchant,  arrive  safely  at  their  destination. 

If,  by  the  perils  of  the  sea,  they  are  prevented  frc 
arriving,  the  shipowner  has  no  claim  to  freight  from  t 
chant :  that  is,  he  is  prevented,  in  such  case,  by  the 
the  seas,  from  realising  that  which,  but  for  the  intei 
of  those  perils,  he  would  certainly  have  earned.  It 
fair  and  reasonable,  therefore,  that  he  should  have  th 
of  protecting  himself,  by  a  policy  of  marine  insurance^ 
the  loss  he  is  thus  exposed  to. 

Such  are  the  general  principles  upon  wliich,  in  thi 
try,  in  America,  and  many  of  the  continental  states,  t 
owner  is  allowed  to  effect  an  insurance  on  that  freigli 
he  expects  to  earn,  and  which  he  is  only  prevented  fro 
ing  by  the  perils  insured  against. 


In  France,  ex- 
peeied  freight 
cannot  leguUy 
be  insured. 


§  91.  The  French  legislature,  proceeding  rather  c 
lastic  refinements  than  mercantile  considerations,  liav< 
bitcd  all  insurance  of  expected  or  future  freight  (g), 
ground  that  expected  freight  is  a  mere  contingency  i 


C^)    "   Fret  i  faire^^*   Ord.    de    la     marchandhea  a  borJ,^  Code 
Marine,  tit.  vi.    art  15.      ^*  Fret  dea     mercc,  art  347. 
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« 

there  is  no  present  existing  interest ;  that  it  is  but  a  gain  What  may  he 
which  the  assured  may  miss  makijiff,  not  a  property  which  he  Freigiit. 


can  risk  losing. 

But  although  the  prohibition  is  absolute  against  the  in-  Freight  actu- 
gurance  of  expected  freight  {fret  a  faire)^  yet  the  French  (/r^  ac^j,) 
legislature  permits  the  insurance  of  freight  actually  earned  ™*y- 
[fret  acquis).     The  French  jurists  have  refined  much  in  ex- 
plaining the  meaning  of  this  term;  but,  upon  the  whole,  by  Meaning  of  the 
frtt  acquis  may,  it  seems,  be  understood,  either  sums  paid  in  g^u**  in  French 
advance  by  the  charterer  or  his  agents  as  a  part  of  the  freight ;  ^*^' 
or  freight  which,  by  the  terms  of  the  charter-party,  is  payable 
in  all  events.     But  in  these  cases  the  charterer,  and  not  the 
shipowner,  can  alone  insure,  as  he  alone  runs  the  risk  of  loss. 
The  term  appears  also  to  extend  to  freight  actually  earned 
by  the  unloading  of  a  portion  of  the  cargo  at  a  port  of  deli- 
very short  of  the  port  of  ultimate  destination.  (A) 

There  can  be  no  doubt  that  sums  paid  by  the  charterer  or  Sums  paid  by 
his  agent,  as  an  advance  of  part  of  the  freight,  are  also  insurable  hi*  ^jent^^ad- 
hjhim  in  this  country.     The  only  question  is,  whether  he  Jh^fr^jjf^*'^ 
can  insure  them  imder  the  general  term  freight,  or  must  de-  un<ier  certain 
scribe  them  specifically  in  the  policy  ;  and  this  depends,  as  we  insurable  as 
shall  see  hereafter,  on  the  particukr  terms  of  the  charter-  ^^^^^  j"  *^" 
party,  (i) 

It  was  once  laid  down  by  Lord  Kenyon,  at  Nisi  Prius,  that  Freight  may  i)e 
freight  could  not  be  insured  for  part  of  a  voyage  (j) ;  but  this  ^^le  Yoyage. 
position,  for  which  no  ground  of  principle  ever  existed,  was 

(A)  See   Ordinance  de  la   Marine,  English  system,  as  to  insuring  freight, 
tit  vi.  art  1 5.     Code  de  Commerce,  were  strenuously,  but  without  effect, 
*ft.347.    See  also  Pothier,  No.  36.,  pressed  on  the  attention  of  the  govern- 
ed the  notes  of  Mons.  Estrangin  at  ment  by  the  chambers  of  commerce  of 
pp«  52—55.    of   his    edition.     Valin.  Nantes  and    Bordeaux,  and  even  by 
Comment  on  art  15.  of  the  Ordinance,  the  members  of  the  Cour  de  Cassation. 
^oLilp,  264.  ed.  1828  :  and  see  espc-  See  Boulay-Paty,  Comment  on  Eme- 
^7  Emerigon,    chap.  viii.    sect  8.  rigon,  vol.  L  pp.  234,  235. 
^•i.p^227— 234.  ed.  1827.   Boulay-  (i)  Si-e  next  chapter,   De  Silva  v. 
P>tr>  Cours    de    Droit  Mar.,   tit  x.  Kendalc,  4  Maule  &  Sel.  37.     Man. 
*^  IS.  tom.  iii.  pp.  481—487.   ed.  field  v.   Maitland,   4  B.  &  Aid.  582. 
l^H  Pardeasus,  Cours  de  Droit  Com.,  Winter  v.  Haldimand,  2  B.  &  Ad.  649. 
*°ro-ui.pp.269,  270.  ed.  1841.  'VMicn  (j)  Murdock  v.   Potts,  a.  n.   1795. 

^^  clauses  of  the  Code  de  Commerce     See   Marshall  on  Ins.  322.     Park  on 

• 

**K  under  discussion  in  the  legislative     Ins.  634.  8th  ed. 
cuoncil,  the  superior  advantages  of  the 
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What  may  be     subsequently  overruled  by  Lord  Ellenborough  and  the  Cour 


Freight. 


of  King's  Bench,  and  it  is  now  quite  clear  that  freight,  Uki 
any  other  subject,  may  be  insured  as  well  for  part  of  thi 
voyage  as  for  the  whole,  {k) 


Art.  2.  Profits  and  Commissions, 


Insurance  on 
profits  is  pro- 
hibited in 
France. 


Is  permitted  in 
this  country. 


§  92.  From  the  same  train  of  reasoning  which  led  them  to 
prohibit  all  insurance  on  freight,  the  jurists  and  lawgivers  of 
France  have  forbidden  all  insurance  on  expected  profit.  (/) 

In  Italy  (w),  Portugal  (w),  and  the  Hanse  Towns  (o),  in  the 
United  States,  and  in  this  country  (p),  insurances  on  ex- 
pected profits  are  lawful. 

The  grounds  upon  which  they  are  so  considered  are  ex- 
pressed with  such  admirable  force  and  clearness  in  the  fol- 
lowing passage  from  Mr.  J.  Lawrence's  judgment  in  the  case 
of  Barclay  v.  Cousins,  that  the  reader  would  have  a  right 
to  complain  if  the  words  of  that  most  acute  and  learned  master 
Principle  upon  of  maritime  law  were  not  here  cited ;   "  As  insurance  is  a 
areperraitted     Contract  of  iudcnmity,  it  cannot  be  said  to  be  extended  be- 
lo  be  insured,     yQjij  ^hat  the  design  of  such  species  of  contract  will  embrace, 

expressed  by    "^  °  * 

if  it  be  applied  to  protect  men  from  those  losses  and  disadvan- 
tages which,  but  for  the  perils  insured  against,  the  assured 
would  not  suffer ;  and  in  every  maritime  adventure,  the  ad- 
venturer is  liable  to  be  deprived,  not  only  of  the  things  im- 
mediately subjected  to  the  perils  insured  against,  but  also  of 
the  advantages  to  be  derived  from  the  arrival  of  those  things  at 
their  destined  port.     If  they  do  not  arrive,  his  loss  is  not 


as 

Mr.  J.  Law 

rence. 


(A)  Taylor  v,  Wilson,  15  East,  324. 

(/)  See  Emerigon,  chap.  viii.  sect.  9. 
vol.  i.  pp.  236 — 239,  with  the  com- 
mentary of  Boulay.Paty.  Sec  also 
Ord.  de  la  Marine,  tit.  des  Ass  art  1 5. 
Code  de  Commerce,  art.  347.  In 
Holland  insurance  on  profits  is  pro- 
hibited by  law,  but  adopted  in  prac- 
tice (Bynhershoek,  Quaestiones  Priv. 
Jur.,  lib.  iv.  c.  5.).  In  Spain  it  is  only 
allowed  on  voyages  to  the  Indian  seas. 


or  other  distant  parts,  and  then  only  to 
the  amount  of  twenty-five  per  cent,  on 
the  value  of  the  goods.  Ordenonzas 
de  Bilbao,  chap.  xxii.  art.  7,  8.  11. 

(m)  Targa,  cap.  xlii.  No.  5. 

(n)  Santema,  part  iii.  No.  40. 

(o)  Beneckd,  System  des  Assecuranz, 
chap.  i.  sect.  10.  vol.  L  p.  170. 

(p)  Grant  v.  Parkinson,  Marshall 
on  lus.  95.  Barclay  v.  Cousins,  2  East, 
544. 
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merely  that  of  his  goods,  but  of  the  benefits  which  he  might  What  may  be 
obtain,  were  his  money  employed  in  an  undertaking  not  sub-  Profits.  ~ 
ject  to  the  perils.  If  it  be  allowable  for  the  merchant  to  pro- 
ttd  capitaly  subject  to  the  risk  of  maritime  commerce  by  insuring 
itj  why  may  he  not  protect  those  advantages  he  is  in  danger  of 
losing,  by  tlieir  being  exposed  to  the  same  risks  f  It  is  surely 
not  an  improper  encouragement  of  trade  to  provide,  that 
merchants,  in  case  of  adverse  fortune,  should  not  only  not 
lo8e  the  principal  adventure,  but  that  the  principal  should 
not,  in  consequence  of  such  bad  fortune,  be  totally  unproduc- 
tive ;  and  that  men  of  small  fortunes  should  be  encouraged 
to  engage  in  commerce,  by  their  having  the  means  of  pre- 
serving their  capitals  entire."  {q) 

Such  are  the  principles  upon  which  insurances  on  expected 
profits  are  allowed  in  this  countiy. 

Profits  may  be  insured  equally  by  valued  and  by  open  Profits  maybe 
policies (r) :  but,  whether  msured  by  one  or  the  other,  it  has  in  valued  or 
been  held  in  this  country,  (as  we  shall  see  more  at  large  ^P®"  ?o\\c\c%. 

1,.  /,.  II-  \i  1  1  In  all  cases  the 

wnen  treating   ot  m^urablc  interest,)  that  the  assured  on  assured  (in  this 
profits  cannot  recover  in  case  of  loss,  unless  he  prove,  that  if  *^?""^'y)  "™"?* 

*  ^  '  r  '  give  some  evi- 

liis  goods  had  not  been  prevented  from  arriving  by  the  inter-  <l<?nce  that 
vention  of  those  perils,  against  which  the  policy  professes  to  would,  in  fact, 
protect  him,  some  profit  would  in  fact  have  been  realised  by  had^n^ti™**** 

their  sale,  {s)  goods  been  pre- 

It  is  further  requisite  (as  we  shall  also  have  occasion  to  arriving, 
show  in  the  chapter  on  insurable  interest")  that  the  assured  on  ^^\  *|l**  *^° 

*  '  goods  from 

profits  should  pAve  that  the  goods,  from  the  sale  of  which  which  the  pro- 
the  profits  were  expected  to  arise,  were  at  one  time  or  other  crue  were  ex- 
actually  exposed  to  the  perils  of  the  sea(^),  and  also  that  the  p*^*^  ^^  ^*^*'- 
assured  on  profits  was  legally  interested  in  them  at  the  time  assured 


was 


of  the  loss  (m);  ''for  the  foundation  of  the  insurance  is  not  a  e^din^suc^"^' 

goods  at  the 

W  Pct  Lawrence  J.,  delivering  the  Rep.  222.     Phillips  on  Ins.,   vol.  ii. 

judgment  of  the  court  in  Barclay  r.  pp.  36,  37,  38. 

Covins,  2  East,  544;  (/)  Knox   v.    Wood,    before    Lord 

(0  Eyre  v.  Glover,  3  Camp.  276.  EUenborough,   Park   on   Ins.,  vol.  ii. 

^0  Hodgson  r.  Glover,  6  East,  316.  p.  504.     S.  C.  1  Camp.  543. 

'Tlw  hv  is  different    in  the   United  (u)  Stockdalc  v.  Dunlop,  6  Mees.  & 

^•^^^tes :  see   t  PaUpsco    Ins.    Comp.  Wels.  224. 
••  Coulter,  3  Peter's  Supreme    Court 
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Wliat  may  be 
insured.  — 
TrofiU. 


Commianons 
may  be  in- 
sured. 


bare  expectation  of  interest  m  a  subject  with  which,  at  the  tiwrn 
of  cfftcting  the  insurance y  the  assured  was  not  connected,  If  ut 
an  expectation  of  profits  on  goods,  at  that  time,  hisJ"  (i?) 

§  93.  A  party  may  insure  the  sums  which  he  is  to  receive 
by  way  of  commission  on  the  sale  of  merchandise ;  and  if 
the  merchandise^  from  the  sale  of  which  such  commissions 
were  to  arise,  was  only  prevented  from  arriving  at  the  place 
of  sale  by  the  perils  insured  against,  the  assured  may  recover 
upon  such  policy  to  the  extent  of  hb  loss,  (w) 

It  must  appear,  however,  that  the  goods,  from  the  sale  of 
which  the  commissions  are  to  arise,  were  either  actually  on 
board,  or  were  ready  and  contracted  to  be  put  on  board  at 
the  time  of  the  loss,  otherwise  the  assured  cannot  recover,  (i) 


Bottomry  and 
respondentia 
loana  may  be 
insured. 


The  lender  only 
can  insure  the 
sum  advanced* 


Tiic  btjrrfittir 
c  in  not  insuie; 
except  for  the 


Art.  3.  Money  lent  on  Bottomry  and  Respondentia. 

§  94.  Loans  on  bottomry  and  respondentia,  though  them- 
selves a  species  of  insurance,  may  yet  be  the  subjects  of  in- 
surance, inasmuch  as  they  are  an  interest  exposed  to  risk 
from  the  perils  of  the  sea.  (y) 

The  lender  alone,  generally  speaking,  can  insure  the  euro 
advanced :  the  nature  of  the  contract  shows  this.  The  lender 
on  bottomry  advances  money  to  the  borrower  on  conditioiij 
that  if  the  ship  perishes  the  borrower  is  to  pay  him  nothing, 
but  if  it  arrives  safely,  he  is  to  pay  the  capital  and  the  mari- 
time interest.  The  lender,  therefore,  has  his  capital  anc 
interest  exposed  to  risk  of  loss  by  the  perils  insured  against 
and  may  consequently  insure  it.  (r) 

The  borrower  clearly  cannot  insure  the  sum  advanced,  fox 
as  Pothier  says,   1.  The  risk  of  its  loss  docs  not  fall  upoi 

(v)  Luccna  t*.  Crawford,  3   Dos.  &         (y)  Emcrigon,   chap.  viii.    sect.  1 

Pull.  ^5.  vol.    i.    p.   S241.    ed.    1827.       Pothii 

(ip)  Flint   V,    I-.C  Mcsurier,   before  Traite  d' Assurance,  No.  80,31.  Glovi 

Lord    Kenyon,    Park    on    Ins,    56?u  v.    Black,  3   Burr.    1394.      1  W.  Ij 

Barclay  v.  Cousins  2  Kast,  544.   King  405. 
r.  Glover,  2  Boa,  &  Pull.  N.  U.  206.  (t)  Kmcrigon,    chap.  viii.   sect.  I 

( j)  Knox  i\  Wuod,    Park  on  Ins.  vol.  i.  p.  243.  cd.  1 827. 
5Q3, 
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liim.    2.  If  allowed  to   insure   it,   in  case  of  loss    of  the  What  may  be 

iliip,  he  would  have  nothing  to  pay  the  lender  on  bottomry.  Bottomry" 
but  would  have  to  receive  the  whole  sum  insured  from  the 


surplus  by 

underwriters:  a   state  of  things  which  would  give  him  a  which  his  in- 
direct interest  in  the  destruction  of  the  vessel,  (a)  adventure  cx- 
Of  course,  if  the  value  of  the  whole  interest  which  the  *^®*^»*J*® 

amount  of  the 

assured  has  in  the  adventure,  exceeds  the  amount  of  the  sum  bottomry  loan, 
which  he  has  borrowed  on  bottomry,  he  may  insure  this 
turplus,  (6) 

Agreeably  to  the  principles  which  guide  them  in  the  cases  Bottomry  and 
of  future  freight  and  expected  profit,  the  French  writers  and  cannot  be  bi- 
the  French  legislature  (c)  declare  that  the  maritime  interest  ^^^^  *" 
which  the  lender  on  bottomry  is  to  receive  on  the  prosperous 
termination  of  the  voyage,  cannot  be  the  subject  of  marine 
insurance ;  because,  as  Pothier  expresses  it,  such  interest  is  a 
^«w,  which  the  lender  will  miss  making  if  the  ship  perishes, 
and  not  a  loss  by  the  perils  of  the  sea.  {d) 

In  thb  country,  however,  where  we  are  not  tied  down  by  In  this  country 
the  same  rigid  principles,  and  also  in  the  United  States,  a  striction  is,  that 
more  liberal  practice  lias  prevailed,  and  both  bottomry  and  J***^^  "]"'*  *? 

r  I  ^  J  insured  nonii- 

respondentia  interests  may  be  the  subjects  of  insurance,  pro-  ^^{i^  in  the 
vided  only  (as  we  shall  afterwards  see,  in  treating  of  the  cannot' be  in- 
proper  description  of  the  subject  insured)  they  are  insured  ^'ifl^g^"  el- 
T^ominatlm  in  the  policy,  unless  there  be  an  usage  to  insure  ««?*  by  usage, 
them  otherwise,  (e) 

For  the  particular  provisions  that  regulate  insurances  on  As  to  insur- 
bottomry  and  respondentia   in   the  East   India   trade,    sec  toniTyTnd  re- 
19  G.  2.  c.  87.  ss.  5.  &  6.,  which  arc  given  at  length  in  the  «i>ondentia  in 

^  ,  ,  o  o  tljg  £,jgj  India 

Chapter  on  insurable  interest,  {f)  trade,  see 

19G.2.  C.37. 

ss.  5.  &  6. 
(«)  Pothier,    Traite    d' Assurance,         (c/)    Pothier,    Tfaite     d' Assurance, 

^'o-Sl,  32.  No.  32.  p.  40.,  edition  par  Estrangin. 

^*)  Valin.    Comment,    on    art.   16.  (c)  Glover  ©.  Black,  3  Burr.  1394. 

Tit  des  Ass.    Pothier,  No.  3 1 .    Erne-  Gregory  r.  Cliristic,  Marshall,  326. 
"gon,  chap.  viii.  sect  11.     Glover  v.         (/)  As   to  what  amounts  to  a  re- 

^lt»3  Burr.  1394.    1  Wm.  Bl.  405.  spondentia  loan  under  sect.  5.  of  this 

(c)  Ord.  de  la  Marine,  Tit.  dcs  Ass.  stat.,   see   Wynne   v.    Crossthwaite,  1 

■rt- 17.    Code  de  Commerce,  art.  347.  Lloyd  &  WcUb.  151. 
^*othier,  Traite  d' Assurance,  No.  32. 
^lovrigon,  chap.  viiL  sect.  1 1. 
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What  may  not 
be  insured. 

Seamen  cannot 
insure  their 
future  wages. 


But  goods  pur- 
chased with 
their  wages 
abroad  they 
may. 

So  goods  they 
are  privileged 
to  carry(  United 
States). 


The  master^ 
however,  may 
insure  his  sa- 
lary, commis- 
sions, and  any 
interest  he  may 
have  in  the 
ship  as  part 
owner. 


But  the  mate 
and  other  in- 
ferior officers 
cannot. 

Captain,  by  the 
usage  of  til e 
East  India 
trade,  may  in- 
sure resjyonden* 
tia  advances  as 
**  goods,  specie, 
and  effects/' 


Sect.  II.    fFkat  may  not  be  insured. 

Aht.  1.   Seamen^ 8  Wages. 

§  95.  One  object  of  all  maritime  laws  being  to  preveni 
desertion  of  seamen,  and  interest  them  in  the  preservatic 
the  ship,  it  is  not  permitted  by  the  maritime  laws  of  any ; 
that  seamen  should  insure  their  future  wagesy  nor  any  t 
(as  slaves,  e,  g.)  which  they  are  to  receive  at  the  end  of 
voyage  in  lieu  of  w^agcs.  (g) 

They  are  allowed,  however,  to  insure  any  goods  >\ 
they  may  have  purchased  with  their  wages  abroad 
shipped  for  the  homeward  passage,  for  the  same  reason 
not  apply  to  this  as  to  the  case  last  mentioned.  (^) 

So  it  has  been  held  in  the  United  States,  that  a  ma 
who  has  the  privilege  of  carrying  a  certain  quantity  of  g 
may  insure  them ;  for  it  is  out  of  the  freight,  and  no 
goods  on  board,  that  his  wages  are  payable,  (i) 

The  principle  upon  which  tliis  rule  is  founded,  is  hel 
to  apply  to  the  master,  who  is  regarded  as  a  person  ( 
much  trust  and  character  to  be  rendered  indifferent  t 
fate  of  the  adventure,  merely  by  having  secured  his 
interest  in  it.  He  may,  therefore,  insure  his  wages,  ( 
commissions,  or  any  interest  he  may  have  in  the  vcsj 
part  owner.  (J) 

This  exemption,  however,  does  not  extend  to  any  o 
of  lower  rank  than  the  captain ;  thus,  a  mate  has  been 
incapable  of  insuring  his  wages.  (A) 

By  the  usage  of  tlie  East  India  trade,  the  captain 
has  advanced  money  for  the  use  of  the  ship  on  the  v( 
may  recover  it,  together  with  the  respondentia  iuten 


((f)  Webster  v.  De  Tastct,  7  T.  Rep. 
1 17.  The  Lady  Durham,  3  Hn-rg.  Rep. 
201.  See  also  Emcrigon,  chap.  viii. 
sect.  10.  vol.  i.  p.  235.  cd.  1827,  where 
all  the  learning  of  the  foreign  jurists 
on  this  point  is  collected. 

(A)  Emerigon,  ibid.  p.  240. 


(»)  t  Galloway  v.  Morris  3 
Rep.  445. 

(j)  King  c.  Glover,  2  Bos. 
N.  Rep.  20G. 

(k)  Webster  v.  De  Tastet,  7 
157. 
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iar?cs    for    it,   under  a  policy    on   "  goods,  specie,   and  What  miy  not 

•^  be  insured. 


No  insurance,  however,  can  be  effected  on  money  advanced  But  money 

AcivftnccQ  to  the 

)  the  captain  by  the  agent  of  the  shipper  in  the  course  of  captain  on  hU 
be  voyage,  on  his  personal  account  (m) ;  and  a  policy  on  J.^^/*"^,*^" 
ttoney  lent  to  the  captain,  payable  out  of  the  freight,  was  able  out  of 

ij      •  1    /    N  freight,  18  not 

leld  YOld.  (w)  insurable. 

Art.  2.  Slaves. 

§  96.  The  practice  of  insuring  slaves,  as  articles  of  traffic, 
was  prohibited  in  this  country  by  the  fifth  clause  of  the 
genend  act  passed  in  1806  for  the  Abolition  of  the  African 
Sla?e  Trade,  (o)  It  is,  therefore,  more  properly  to  be  classed 
with  those  subjects,  the  insurance  of  which  is  prohibited  by 
the  positive  laws  of  our  own  country,  than  with  those,  which, 
in  their  own  nature  are  not  insurable ;  although,  however, 
the  practice  of  insuring  slaves  as  a  portion  of  the  cargo  is 
rtill  permitted  in  other  states,  and  required  a  positive  pro- 
hibition in  order  to  its  suppression  in  our  own,  it  will  yet  be 
anowable  in  writing,  a^  an  Englishman  for  Englishmen, 
to  consider  the  statute  which  exterminated  the  practice  as  a 
mere  affirmation  of  the  law  of  nature ;  and  to  declare  that 
aman,  whatever  may  be  his  race  or  colour,  cannoty  frofti  the 
Jwftwe  of  things,  be  made  the  subject  of  insurance  as  an 
^de  of  merchandise. 


Sect.  III.  Description  of  the  Subject  insured  in  the  Policy. 

\  97.  It  is  essential  to  every  contract  that  it  should,  either  Description  of 
by  direct  terms  or  necessary  implication,  give  the  means  of  sured*'^^*th  *"" 
wentifying  the  subject  matter  to  which  it  relates.    Hence  the  policy, 
"ik,  that  the  thing  insured  should  be  sufficiently  set  forth  in 

W  Gregorie  r.   Christie,    Park  on         (»)  Wilson    v.    Royal   Exch.  Ast. 
^^  JO-  Blh  ed.  Comp.,  2  Camp.  624. 

(")  Siffken  r.  AUnutt,  1  Maule  &         (o)  47  G.  S.  c.  36.  s.  5. 

Selsg. 
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I>escription  of 
the  subject 
insured  in  the 
policy. 

Common  print- 
ed clause  de- 
scriptive of  the 
subject  matter 
of  insurance  in 
our  English 
policies. 


This  clause  is 
generally  left 
unaltered,  and 
the  policy 
adapted  to  the 
object  in  view, 
by  inserting  a 
more  specific 
written  de- 
ficription  at  the 
foot  or  in  the 
margin. 


the  policy^  or  that  the  policy  should  at  least  prescribe  th 
way  of  ascertaining  to  what  the  contract  is  to  be  applied,  {s) 

The  clause  containing  the  description  of  the  subject  insurec 
in  our  common  printed  forms  of  policy^  is  only  adapted  to  a 
insurance  on  ship  and  goods.     It  is  as  follows:  — 

^'  Upon  any  hind  of  goods  and  merchandisey  and  also  upc 
the  body,  tachle,  apparel,  ordnance,  munition,  artillery,  boa 
and  other  furniture,  of  and  in  the  good  ship  or  vessel  calk 
the;'  &c. 

This  clause  is^  in  practice^  generally  suffered  to  remain  ui 
altered  in  the  body  of  the  policy ;  which  is  adapted  to  tb 
exigencies  of  business  by  inserting  in  its  margin  or  at  its  foe 
a  short  description  of  the  actual  subject  of  insurance ;  as,  ^'  o 
goods,''  "  on  ship,"  "  on  freight,''  "  on  profits,"  &c.  Thi 
written  description  overrides  the  printed  clause,  and  the  polic; 
is  read  as  though  it  was  effected  on  that  subject  alone,  whos< 
written  description  is  thus  inserted  on  die  face  of  it.  (t)  W( 
will  proceed  to  consider  when  general  words  of  description 
will  be  sufHcient,  and  what  subjects  of  insurance  require  i 
more  specific  designation. 


General  insur- 
ance by  the 
words  "  goods  " 
or  **  merehaU' 
dUe  **  is  often 
sufficient. 


Abt.  Ijt —  fFliat  is  covered  by  a  General  Insurance 

Goods." 


tc 


on 


§  98.  It  is  by  no  means  necessary,  in  most  cases,  for  th 
merchant  who  wishes  to  insure  his  merchandise  against  se 
risks,  to  do  more  than  give  a  general  description  of  it  s 
^^ goods"  or  ^^merchandise"  Under  such  policy,  in  case  ( 
loss,  the  merchant  would  recover  for  any  goods  of  his,  n( 
requiring  a  more  specific  designation,  which  ultimately  prove 
to  be  on  board  at  the  time  of  the  loss,  (u) 


(«)  Emerigon,  chap,  x.,  Dettgnation 
de  la  Chose  Assurett  vol.  i.  p.  292.  cd. 
1827. 

{t)  Robertson  v.  French,  4  East, 
pp.  140,  141.  Houghton  p.  Ewbank, 
4  Camp.  89.  The  real  subject  of  the 
insurance  is  sometimes  declared  in  the 
valuation  clause  to  be  agreed  between 
the    assured    and  the    assurer  to  be 


"  ship,"  *«  goods**  "  freight,"  &c.  & 
valued  at  so  much,  or  the  printed  wor 
"  valued  at  **  are  struck  out  of  i 
clause. 

(k)  Pour  que  telle  assurance  si 
valable,  il  suffit  que  Taliment  du  risq 
existe  lors  du  sinistre.  Emerigc 
chap.  X.  sect.  I.  vol.  i.  p.  S96.  c 
1827. 
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Hence  it  is  laid  down  by  the  French  jurists,  and  apparently  Description  of 
on  very  sound  principles,  that  if,  under  such  a  general  form  insurwi'in\he 
of  insurance,  the  ship,  in  the  course  of  the  voyage  insured^  ??!!!?* "~ 
ind  under  liberty  given  her  for  that  purpose  in  the  policy^ 

I  •  T  TiifiT      And  wiU 

touches  at  an  intermediate  port,  and  there  lands  the  goods  cover  any 
which  were  on  board  at  the  commencement  of  the  risk,  and  at'time^of  losL 
takes  on  board  others  on  account  of  the  assured,  such  substi-  **io"g)»  loaded 

at  an  interme- 

tuted  goods  are  comprehended  under  the  general  words  of  the  diate  port  in 

policy,  and  their  value  is  recoverable  in  case  of  loss,  (r)  the*original  ° 

So,  in  this  country,  although  after  a  policy  has  been  once  <^*»'go- 

effected  on  a  particular  subject  of  insurance,  it  can  not,  under  succcslne^'car- 

the  provisions  of  the  stamp  laws,  be  so  changed  in  its  terms  e"®*»  ^"  \^^r6, 

*  *  .  .  ^       .      the  same  wiip, 

M  to  be  made  to  attach  on  a  totally  different  subject.  "Yet  it  in  the  course  of 
is  not  to  be  inferred  from  hence,"  says  Lord  Ellenborough,  affe,Tro^cover- 
"that  shiftinfic  or  successive  cargoes  on  board  the  same  sliii),  f^  ^^  a  general 

°  °  ^  *      insurance  **  on 

in  the  course  of  the  same  continued   adventure,  as  in  the  gf^otU  and  mer- 

African  and  other  trades,  out  and  home^  may  not  properly  be 

the  subject  of  insurance  under  the  word  goods ;  for  in  some  of 

these  cases  the  successive  cargoes,  i.e.,  (I.),  of  English  goods ; 

(^•)>  4frica7i  articles  of  traffic  ;  and,  lastly.  West  India  pro- 

duety  are,  according  to  the  course  of  such  trading  ad\  entures, 

one  continued  subject   matter  of  insurance  under   the  07ie 

name  otgoods,^  (w) 

The  law  of  France  is,  that  goods  subject  to  leakage  nmst  Goods  subject 
be  specifically  described  in  the  policy,  except  in  the  case  j^rishaWe*arti- 
where  they  are  loaded  abroad  for  their  home-passage,  and  the  ^^*^*  j*^  *^""* .. 
Msuied  is  ignorant  of  the  defect;  except  in  such  cases,  no  insurable  under 
I088  would  be  recoverable  upon  such  goods  under  the  general  ijcy  on  goods, 
description,  (x)      The  same  rule  is  extended  to  perishable  *"  *****  ^^^^^^'^y- 
•rticlcs  and  to  contraband  of  war,  by  the  laws  of  other  foreign 
states,  (y) 

No  such  rule  exists  in  this  country :  but  as  to  the  two 

(v)  Emerigon,  ibid.     See  also  Bou-  gon,   chap.  x.   sect.  2.  vol.  i.  pp.  302, 

^y-P»ty,  Cours  de  droit  Com.  Mar.,  303.  ed.  1827. 

^  »•  lect  6.  torn.  liL  p.  384.     Code         (y)  Emerigon,  ibid.  vol.  L  p.  308.  : 

^Comneree,  art.  335.  351.  see  the  diflTercnt  ordinances  collected 

(*)  Ilill  r.  Patten,  8  East,  377.  in  the  very  learned  work  of  Magens, 

i')  Ord.  de  la  Marine,  tit  Ass.  31.  note  a.  to  §  14.  vol.  i.  p.  9. 
^  ^  Commerce,  art.  355.    Emcri- 

p  2 
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Description  of 
the  subject 
insured  in  the 
policy.  — 
Goods. 


So  are  buJliortf 
ann,  undjeweii, 
when  put  on 
board  for  the 
purposes  of 
commerce. 


But  money  and 
jewels  worn  or 
carried  about 
the  person  are 
not;  for  they 
arc  not  icarea 
or  cargo  for 
Male, 


former  articles,  the  underwriters  consider  themselves  suffi 
cicntly  protected  by  the  memorandum,  in  which  they  exemp 
themselves  from  all  liability  to  [mrtial  loss  on  perishable  com 
moditieri ;  and  as  to  the  latter,  although  the  underwriter  woul( 
not  be  held  liable  unless  he  were  told  of  the  nature  of  th< 
intended  risk,  yet  it  has  never  been  decided  that  the  contra 
])and  character  of  the  cargo  must  be  specified  in  the  policy. 

Considerable  doubt  appears  at  one  time  to  have  been  enter 
tained  whether  money,  hulUoriy  or  jewels^  could  be  insure 
under  the  general  denomination  of  "  goods,  wares,  and  mer 
chandise."  This  doubt,  in  all  probability,  arose  from  mifi 
taken  theories  of  the  balance  of  trade,  which  led  to  the  notioi 
that  all  exportation  of  such  commodities,  as  articles  of  trad( 
was  detrimental  to  the  common  weal.  There  is  now,  hour 
ever,  no  doubt  that  they  maj/  be  insured,  in  this  country,  un 
der  the  general  description  of  goods  and  mercliandisc  (thoug 
in  actual  practice  they  are  generally  insured  under  a  specifi 
description) ;  it  being  at  the  same  time  imderstood  that  tl) 
underwriter  is  not  liable  for  the  risk  of  a  clandestine  exports 
tion.  {z)  In  some  of  the  continental  states  there  are  positiv 
regulations  requiring  these  commodities  to  be  specificall 
designated  in  the  policy,  (a)  In  France  the  law  is,  that  the 
may  be  insured  under  the  general  designation,  provided  the 
transport  be  not  prohibited  and  the  bills  of  lading  be  dul 
made  out.  (b) 

Bank  notes  and  bills  of  exchange  should,  it  seems,  be  sp 

cifically  described,  (c)     A  policy  "  on  goods^^  means  only  su( 

goods  as  arc  merchantable  {nierces\  i.  e.,  cargo  put  on  boa 

for  the  purposes  of  commerce,  (d)     Hence  the  captain's  cloth 


(z)    For  an  instance  see  the  case  of 
Da    Costa   v.    Frith,    5    Burr.    1966. 
**  Goods,  wares  and  merchandise  "  will 

cover  cUJlars,  if  entered  at  the  custom- 

■ 

house.  I'cr  Dam  pier  J.  in  Manning*s 
diir.  Index  to  N.  Pr.  Rep.  165.  note  5. 
2d  ed.  Sec  also  Magens,  vol.  i.  art.  15. 
p.  10. 

(a)  See  tl;em  collected  in  the  learned 
treatise  of  Magens,  §  1 4.  note  a.  vol.  i. 
p.  9. 


(6)  Emerigon,  cliap.  x.  sect.  2.  vol 
p.  303.  cd.  1827. 

(c)  Per  Dam  pier  J.,  Manning's  '. 
dex,  165.  Palmer  r.  Pratt,  2  Bin) 
185. 

(rf)  So  stated  by  underwriters 
Uoss  V.  Thwaitex,  before  Lord  "Ma 
field,  Park,  8th  ed. :  and  so  defined 
Best,  C.  J.,  in  Brown  v.  Stipyltor 
Bingh.  121.  **  Jfaret  or  cargo 
Mi/c,*'  per  Lord  Ellenborougli  in  1 
©.  Patten,  8  East,  374. 
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covered  by  a  general  policy  on  goods  and  merchandise,   Description  of 
ship's  provisions  (e),  even  though  the  ship  carries  insured^in  the 
but  passengers.  (/)  GoImS."" 

nerchandise,'*  says  Mr.  Justice  Park,  "  is  included  all  

^  of  great  value,  unless  attac/ied  to  the  persons  of  the  ter's  clothes 
Ts.""  (a)     Thus  jewels,  ornaments,  cash,  &c.,  not  de-  "°'  *^*  ^^IJ.'» 

v^  -'  J  '  7  7  7  provisions,  for 

or  trade,  but  carried  about,  or  belonging  to  the  per-  the  same  ica- 
those  on  board,  do  not  (as  the  better  opmion  seems  though  the  ship 
fall   within   the   general  description   of  goods   and  ^^J^^^J^ 
idize ;  and,  therefore,  in  case  of  loss,  would  not,  it 
)C  recoverable  under  a  policy  on  goods  in  the  general 

) 

8  lashed  to  the  deck,  as  they  are  exposed  to  a  greater  Goods  lashed 

1  1  •    1  •      .1  1*  X  1    on  deck  arc 

nan  goods  earned  m  the  ordinary  way,  are  not  covered  not  covered  by 
eral  insurance  in  the  common  fonn  on  snoods  and  mer-  "gene"*! pojwy 

°  •*  on  goods.** 

j(i);  if,  indeed,  they  are  so  carried  by  virtue  of  any   unless  there  i» 
and  well-kno^vn  custom  of  the  particular  course  of  •««ge8oto 

*  ^  carry  them,  and 

I  which  the  insurance  is  effected,  the  underwriter  is  even  then  they 

id  to  be  acquainted  with  such  usage,  without  having  be  insured  as 

f  it,  and  therefore  may  fairly  be  supposed  to  under-  q^^^\^^^^ 

I  risk  of  their  being  so  carried  on  deck.     As,  however,  cuiar  species 

torn  only  applies  to  certain  descriptions  of  goods  in  the  policy. 

le,  it  may  be  doubtful  whether,  even  in  this  case,  the 

light  not  to  be  specifically  described  in  the  i)oIicy,  in 

lat  the  underwriter  may  be  apprised  that  he  is  to  run 

•a  risk ;  in  the  only  case  in  which  the  point  directly 

le  insurance  was  declared  by  the  jwlicy  to  he  ^^  on  forty 

%  of  vitrioC  (j)     The  observations  of  Lord  Lyndhurst  ^^^^l  ^T'  ""^ 

hurst, 
is  r.  Tliiraites,  Park,  m.  8th     on  this  suhjuct,  where  the  above  raun- 

isioiis   are   included   in   the  tioned  authorities,  with  many  others, 

vens  on  Average,  60.  5th  ed.  are    cited    by.    Emerigon,    chap.  xii. 

DWQ  0.    Stapylton,  4  Biogh.  sect.  42.   and  chap.  x.  sect.  11.     Mr. 

Phillips  thinks  there  is  no  ground  for 

il.  122.  :  and  see  S.  P.  as  to  the  exception.     Phillips  on  Ins.,  vol.i. 

of  live  stock,  f  Wolcort  v.  p.  173. 
.  Comp.,  4  Pick.  429.  poft,  (i)  Riphouse  r.  Backley.     Ross  r< 

Park  on  Ins.  30.  8th  cd.  ;  Thwaitcs,  Park,  23.  8th  ed. 
on  Ins.  527.  :  who  cite  San-         {j)  Da  Costa  t;.  Edmunds,  4  Camp. 

Roccus  on  the  point,  with-  142.     In  the  two  more  recent  cases  of 

!ver,  referring  to  that  great  Gould  f*.  Oliver,  4  Bingh.  N.  C.  134., 

'  of  all  the  foreign  learning  and  Mil  ward  v.  Ilibbert,  3  Q.  B.  120., 

P  3 
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Description  of   on  this  poiDt  are  well  deserving  of  attention :  "  Goods  cai 

the  subject  i     i    >»  -i  ,,  .1  i*    \         -%  • 

insured  in  the    on  ciecK,    he  says,  "  are  not  in  the  part  of  the  ship  w 
I^^^J^""         goods  are  usually  carried;  they  are  in  more  than  usual  p 

and  an  usage  that  they  are  not  covered  by  an  ordinary  pc 

on  goods^  but  that  they  require  a  distinct  explanation  to 

underwriter,  of  the  part  of  the  ship  in  which  they  are  t 

carried,  or  {%cliere  that  will  imply  the  same  information)  oj 

nature  of  the  goodsy  is  not  at  variance  with  any  part  of 

policy,  is  essential  to  the  information  which  the  underwi 

ought  to  receive,  to  enable  him  to  estimate  the  risk  and 

culate  the  premiums,  and  is  a  portion  of  that  fairness  wl 

ought  to  be  rigidly  observed  upon  all  these  contracts."  (/) 

'k' Vh^"^ °^      In  whaling  voyages  the  only  cargo^  properly  so  calledj 

whaling  ships     board  the  ship,  from  first  to  last,  is  in  general  the  homewt 

gcnei^insur-^  bound  cargo,  consisting  of  the  immediate  produce  and  re 

ance  on  goods    ^f  ^^  fishiuff  advcnturc ;  such  proceeds,  therefore  (i.e. 

and  merchan-  . 

disc.  oily  whalebone,  §'c.,  talien  in  the  fishery),  may  be,  and. 

practice,  generally  arc,  covered  under  the  general  designal 
of  "  goods  and  merchandise."  (J) 
But  the  oaf//,         Qutjlt  in  Bucli  voyagcs  principally  consists  in   the  a[ 
stores  of  such     ratus  and  instruments  necessary  for  taking  fish,  seals, « 

and  the  disposing  of  them  when  taken,  in  such  a  mnnne 
to  bring  home  the  oil,  whalebone,  and  other  animal  prod 
of  the  adventure,  with  the  greatest  convenience  and  ad^ 
tage :  ontjit,  therefore,  in  such  a  voyage,  cannot  be  considt 
as  "  goods,^^  in  any  proper  sense  of  that  word ;  i.  e,  osl 
Ellenborough  defines  it,  "  as  part  of  the  wares  or  cargo 
sale  laden  on  board  the  ship : "  accordingly  it  cannot  be 
covered  under  a  general  policy  on  goods,  {m) 


the  point  decided  was  that  goods  carried  (0  ^^^^    ^'     I'^ttcn,   8  East, 

on  deck  by  the  usage  of  trade,  are  liable,  So  held  also  in  the  United  States, 

if  jettisoned,  to  contribute  in  general  case  where  the  insurance  was  **  o 

average ;  but  there  is  nothing  in  cither  cargo  of  a  ship  for  a  whaling  vojf 

case  upon  tlie  point  how  far  such  goods  f  Wolcott  v.    Eagle   Ins.    Com| 

are  insurable   under   the  general    de-  Pickering,  429. 

scription.  (m)  Hill  v.  Fatten,  8  East,  37: 

(k)  Per  Lord  Lyndhurst  C.  B.,  in 
IMackett  v,  Iloyal  £xch.  Ass.  Comp., 
2  C.  &  J.  250. 


ships,  are  not. 
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It  has  been  held  in  the  United  States,  that  a  general  Dvacription  of 

insurance  on  "  cargo "  will  not  cover  provender  token  on  i^,I^^ed^n  the 

board  for  live  stock,  which  constituted  a  great  part  of  the  ^°!^"~ 

caago(n);  nor  will  it  cover  the  live  stock  so  carried,  {o)  

With  regard  to  live  stock,  the  rule  is  the  same  in  this  ln««"nje  on 

^  '  ^  ^         "  cargo    will 

country :    Thus,  where  a  general  policy  on  goods  was  in-  not  cover  pro- 
tended to  cover  live  stock,  the  insurance  was  declared,  at  stock,  t  United 
the  foot  of  the  policy,  "  to  be  on  thirty  mulesy  ten  asseSy  and  States, 
tfe'rty  oxen/*  &c.(p);  and  in  another  case,  where  a  policy  Norcan/iw 
was  effected  "  on  goodsy  as  per  annexed  statementy  valued  at  under  the  ge- 
2800^,"  it  appeared  that  three  horses,  a  loss  on  which  was  f.*"^  i^'T 

*  *  '  tion  of  goods 

daimed  under  this  policy,  were  parcel  of  the  goods  valued  «nd  merchan- 

»     1  /   X  dise. 

in  the  statement  {q) 

Although   the   interests  and    commodities   already  men-  Generally  in 

tioned  comprise  the  greater  number  of  those  which  must  be  JhiTca^^con- 

specifically  designated  in  the  policy,  yet  in  practice,  when-  **'*'  ^^^^7 

ever  the  cargo  consists  of  few  commodities,  or  where  the  or  of  produce 

goods  are  valued  by  the  hogshead,  pipe,  bale,  &c,  it  is  almost  hogshead,  pipe, 

invariable  to  specify  the  commoditice  by  name  and  number,  ^l^i^  b  ^ " 

This  is  generally  done  by  writing  at  the  foot  or  on  the  name  and  num- 

OCT 

niarpn  of  the  policy,  "ow  woollen  goodsy*  ^^ on  piece  goodsy* 

"  on  one  hundred  tierces  of  coffee^*  "  or  ttcenty  hogsheads  of 

«^ar,"  adding  also  the  mark  of  each  bale,  cask,  &c.  (r) ;  or 

it  may  be  done  by  altering  the  valuation  clause  so  as  to  meet 

the  views  of  the  parties.     It  must  be  carefully  borne  in  mind.  If  the  goods 

that  though  it  may  not  be  necessary  that  the  goods  should  be  described,  even 

specified  in  the  policy,  yet  if  they  are  specified,  and  no  pro-  ^^^^^^^^^ 

pwty  of  the  assured  be  on  board  which  exactly  answers  the  ^^Y  «>  'o  ^e- 

description  given,  the  policy  will  be  void,  though  the  assured  such  descrip- 

^y  have  other  property   on   board   of   equal   or  greater  ^^u^g^*^ 

value,  {s) 

(■)  t  Wolcott  V.  Eagle  Ins.  Comp.,  (q)  Gabey  r.  Lloyd,  3  B.  &  Cr.  79S. 

^  ^kerin^  429.,  cited  in  Phillips  on  (r)  De  Symonds  e.  Shedden,  2  Bos. 

'•"^▼oLL  p.  185.;  and  see  Brown  ».  &  Pull.  153. 

^Pyiton,  mpra,  («)  Si  dans  la  police  on  avait  specifiij 

(®)  Ibid.  la  chose  qu'on  a  voulu  fiiirc  assurer,  et 

(pj  Lawrence  v.  Abcrdcin,  5  H.  &  qu*elle  n'eut  pas  et^  chargee,  Tassurance 

^''^  107.  serait  nuUe,   quoiqu'on  cut  pour  son 

P  4 
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Description  of       Thus,  if  an  insurance  be  made  on  ccoods,  described  in  the 

the  subject  ,  ... 

insured  in  the  poiicy  as  ^^  piece  ffoods,^'  and  by  the  invoice  it  appears  that 
Gowk.~  ^'^^  goods  really  shipped  were  "Aa^j^'the  underwriter  will 
zr       -     —  not  be  liable  for  any  loss  on  the  hatsCO^  so  an  insurance  on 

Tlius "  hats  .  , 

cannot  be  co-     tortoisesliell  Will  not  covcr  a  loss  on  indigoy  &c.  (w) 
imrance  on"  *""       I^  ^^  insurance  purports  to  be  effected  on  several  ingre- 
piece  goods.       dients,  described  nominatim  in  the  policy,  which  enter  into 
factured  arti-     *^^  Composition  of  a  manufactured  article,  such  policy  will 
cle  by  an  m-      ^^^^  covcr  a  loss  ou  tlic  manufactured  article  itself,  which  is  a 

surance  on  the  ' 

separate ingre-    ncw   product,   and  has  a  distinct  appropriate  name:  thus, 
it  is  composed,    though  oil  and  barilla  both  enter  into  the  composition  of 

soap,  yet  an  insurance  on  oil  and  barilla  will  not  cover  a  loss 
on  soap,  (y)  An  insurance,  however,  effected  on  the  raw 
material  of  a  simple  fabric,  or  utensiU  into  the  composition  of 
which  no  other  ingredient  enters  to  any  extent,  will,  accord- 
ing to  Emcrigon,  covcr  a  loss  on  such  fabric  or  utensil :  thus, 
an  insurance  on  "  gold  "  or  "  silver  "  will,  according  to  this 
doctrine,  cover  the  loss  of  a  gold  cup  or  silver  spoons,  (tr) 


Art.  2.  —  JfTiat  is  covered  by  a  General  Insurance  **  on  SfdpJ* 

§  99.  In  our  common  printed  forms  the  policy,  after  stating 
tliat  it  is  effected  "  upon  any  kind  of  goods  and  merchandise,'^ 
proceeds  thus  —  **  and  also  upon  the  body^  tackle^  apparel,  ord* 
nance y  furniture,  munition,  artillery,  boat,  and  other  furniture, 
of  and  in  the  good  ship  or  vessel  called  the^  Sfc. 

When  the  insurance  is  intended  to  be  confined  to  the  ship 
alone,  this  is  generally  effected  by  inserting,  either  at  the  foot 
or  margin  of  the  policy,  the  words  "  on  ship ; "  or  by  statii^ 
in  the  valuation  clause  that,  as  between  the  assured  and  un- 
derwriters on  the  particular  policy,  the  subject  of  insurance 
is  agreed  to  be  the  ship,  or  as  many  sixteenth  parts  thereof 

compte  d'autrcs   marchandises   abord.         (r)  Emerigon,  chap.  x.  sect.  S.  toI.  i. 

Emerigon,  chap.  X.  sect.  1.  vol.  i.  p.  293.     p.  306.  ed.  1827.- 

cd.  1827.  (w)  Emcrigon,  chap.  z.  sect.  3.  nftl 

{t)  Hunter  v.   Prinscp,  per  Sir  J.     »vpr<u 
Minsficld,  1806,  Marshall  on  Ins.  323. 

(«)  Emcrigon,  chap.  x.  sect.  1.  vol.  i. 
p.  294.  cd.  1827. 
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as  the  assured  Is  owner  of.  It  is  hardly  necessary  to  remark.  Description  of 
that  a  policy  on  ship  alone,  even  when  effected  by  one  who  is  inured  in  the 
owner,  both  of  the  ship  and  cargo,  cannot  extend  to  protect  po*i<-'y-— Ship. 

the  latter,  (x)  A  policy  on 

Li  the  next  place,  it  may  be  now  laid  down  as  certain,  that  col^cr^ny^^rt 
iht  priwisions  put  on  board  the  ship,  when  she  sails,  for  the  ^^^^^s^- 
use  of  the  crew  on  the  voyage,  are  comprehended  under  the  comprised  as 
word  "furniture,"  and  protected  by  an  insiu^nce  on  the  "  body,  P"*  °^  ^^®  . 
tackle,  apparel,  oi'dnance,  fumitui-e,"  &c.  of  the  ship  in  the  word  ••  fumi- 
common  printed  form,  (f/)    The  contrary  position  had  been  er-  common  form. 
loneoDsly  inferred  from  the  case  of  Robertson  v.  Ewer^  which 
decided  no  such  point,  but  merely  established  tliat  the  under- 
writer on  ship  could  not  be  luxble  for  the  consumption  of  such 
provisions,  while  the  ship  was  detained  hy  an  embargo  (r)  ; 
and  this,  on  the  short  ground,  as  stated  by  Mr.  J.  Buller  in 
Brmgli  v.  JVhitmore^  that  the  insurance  is  on  the  shipybr 
th  toyagcy  upon  which,  during  the  detention,  the  ship  is  not 
proceeding,  (a) 

It  was  admitted,  in  this  case  of  -Brough  v.  Whitmore,  that   So  arc  all  the 
all  the  sliip's  stores  and   tackle   were  also  included  in  the  tackle, 
insurance  on  ship,  {b) 

The  word  out^t  is  sometimes  used  to  denote  the  necessary    Out/it  in  the 

sensti  Oi  ^tiiF04 

stoTQs  and  pm visions  put  on  board  the  ship  for  the  use  of  the  and  provisions 
crew  on  the  voyage ;  and,  in  this  sense,  07t(/it  is  included  in  a  j" ^included In*^* 
'general  insurance  on  ship,  (c)     It  is  in  this  sense  that  Lord  »"«">"»"«»  on 

,  "ship.*' 

EilcuboroiiE^h  uses  the  woinl  when  he  savs,  that  '*  hull  and 

outfit  are  both  protected  by  an  insurance  on  ship." 

\i\  wlialing  voyages,  however,  the  word  outjit  has  a  peculiar  Tlie/^Aiwy 

6cnse,  and  means  the  fishing  stores  of  the  ships  so  employed  ;  whaling  voy- 

f.  i.  the  harpoons,  lances,  spears,  and  whale  lines,  for  the  pur-  apparatus  for 

pose  of  catching  whales  and  seals  on  the  voyage,  and  the  taking  the  fish 

casks^  cisterns,  boilers,  &c.,  for  preparing  and  containing  the  the  oil,  are  not 

oil  and  blubber;  in  a  word,  all  the  instruments  and  apparatus  general  insur- 
ance on  the 
ship  in  the 

(x^  Marshall  on  Ina.  328.  («)  4  T.  Rep.  210.                                  common  fonn. 

(y)  Urough  c.  Whitmore,  4  T.  Rep.  (fc)  Ibid.  20G. 

'JOr,,      Swvcns  on  Average,  60.  5th  ed.  (r)  Per  Lord  EUenborougli  in  Hill 

(z)   Uobcrt«*ou  p.  Evrcr,    1  T.  Rep.  ».  Patten,  8  East,  375. 
I  J". 
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insured  iu  the 
policy.  —  Ship. 


Description  of   neccssaiy  for  taking  the  fish,  and  preparing  and  bringiD* 

home  their  animal  produce,  (d) 

It  has  been  decided,  and  is  now  established  in  accordanc 
with  the  general  custom  of  whaling  voyages,  that  outfits  i: 
this  sense,  i.  e.  fishing  stores^  are  not  protected  by  a  geuerr 
insurance  in  the  common  form  on  the  "  body,  tackle,  apparc 


Modeof  insur-  &c  of  the  ship(tf);"  and  the  practice  in  the  United  State; 

ing  whaling 
risks  in  the 
United  States. 


accordingly,  is  to  describe  the  different  interests  insured  in 
fishing  voyage,  as  *'  ship,  outfit^  and  cargo."  (/) 

Although,  however,  this  point  is  decisively  established  wi* 
regard  to  policies  of  insur ancey  yet  the  courts  have  dccid< 
that  the  fisliing  stores  of  ships  employed  in  the  Grcenlax 
fishery  are  to  be  valued  as  part  of  the  "  ^A?/?,"  under  the  fir- 
section  of  the  act  for  limiting  the  responsibility  of  owners 
certain  cases,  (g) 

It  will  be  observed,  that  the  "boat"  is  included  by  nan 
as  part  of  the  ship  in  the  common  policies  of  insurance 
hence,  in  a  policy  on  ship  in  the  common  form  upon  th 
"  body,  tackle,  apparel,  munition,  ordnance,  boat  and  othe 
furniture,"  of  the  ship.  Lord  Lyndhurst  would  not  admi 
evidence  of  a  usage  to  show  that  underwriters  never  paid  fc^i 
boats  outside  the  ship  slung  upon  the  quarters,  on  the  grounc 
that,  though  "  usage  mag  be  admissible  to  explain  wJiat  is  doubt' 
for  lo«.  of  boats  f^i  ^y  ^^  ^^^^  admissible  to  contradict  what  is  plain,  (h) 

thougii  carried  •^     '  ^ 

in  a  dangerous        In  this  casc  it  sliould  bc  obscrvcd,  that  it  had  been  provec 

wav  outside  the 

ship.  on  the  part  of  the  plaintiffs  tliat  such  slinging  of  the  boat  on 

Unless  it  can      tlic  quarters  was  usual  and  necessary  in  voyages  of  the  de- 

he  shown  that 

the  way  in  scription  insurcd  against :  if  the  contrary  were  the  case,  and 
Ta^rlL^^l^sidM  ^^  could  bc  shown  that  the  boat  was  carried  in  any  way 
being  danger-     wliich,  whilc  cxposiug  it  to  extraordinary  risk  was  not  propcj 

ou9f  is  unusuaL 


The  bocU  is  in- 
eluded  nomina- 
tim  in  the 
common  forms 
of  a  policy  on 
ship:  hence, 
Gvidencc  of 
usage  is  inad- 
missible  to 
show  that  un- 
derwriters on 
such  a  policy, 
are  not  liable 


{d)  Ibid.  Gale  v.  Laurie,  5  B.  & 
Cr.  156. 

(^)  Hoskins  r.  Pickersgill,  3  Dougl. 
2S22.  Marshall  on  Ins.  241.  735.  Park 
on  Ins.  126.  8th  ed.  Admitted  in  the 
casc  of  the  Dundee  by  Lord  Stowell, 
see  Marshall  on  Ins.  241.;  and  by 
Lord  Tcnterden  in  Gale  v.  Laurie,  5 
B.  &  Cr.  1 64. 

(/)  Phillips  on  Ins.,  vol.  i.  p.  1 95. 


{g)  53  G.  3.  c  159.  6.  1.  In  thi 
first  section  the  word  "  «Aip "  alone  t 
used,  but  in  the  following  sections  i 
occurs  no  less  than  ten  times  in  con 
junction  with  the  word  app%trUnanct» 
See  The  Dundee,  I  Hagg.  Ad  Rep 
109.     Gale  o.  I^urie,  5  B.  &  Cr.  15C 

(Ji)  Blackett  v.  Royal  Exch.  Ass 
Comp  ,  2  C.  &  J.  244. 
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and  necessary  on  the  voyage  Insured,  it  might  fairly  be  con-  Description  of 
sdered  that,  as  in  the  case  of  goods   carried  on  deck,  the  insured  in  the 
underwriter  would  not  be  liable  unless  informed  by  the  policy  po^'gy- —  siiip. 
of  the  nature  of  the  risk :    thus,  in  a  case  decided  in  the 
United  States  it  seems  to  have  been  assumed  that,  if  it  could 
be  dearly  shown  that  carrying  boats  slung  at  the  stern  davits^ 
besides  being  a  dangerouB,  was  also  an  unusual y  mode  of  carry- 
ing them  on  the  voyage  insured,  the  underwriter  under  the 
common  form  of  policy  could  not  be  liable  for  their  loss,  (i) 

The  nature  and  extent  of  the  interest  which  the  assured  The  nature  and 
has  in  his  ship  need  not  be  disclosed  on  the  face  of  the  policy :  inttrtu  which 
thus,  the  mortgagee  of  ship  may,  as  it  seems,  even  since  the  in*i,*s**8",'J*^„*"^ 
Bcgistry  Act  of  6  G.  IV.  c.  116.  s.  45.,  recover  on  a  general  not  be  disclosed 
policy  of  insurance  on  ship  to  the  extent  of  his  interest,  the  policy, 
without  specifying   the   nature   of   it   on   the  face   of  the 
policy,  ij) 

Tlie  rule  is  the  same  in  the  United  States;  where  the 
owner  of  a  sliip  who  had  chartered  half  of  her,  the  mort- 
gagee, and  (though  this  was  in  one  case  doubted)  the  mort- 
gager have  all  been  allowed  to  recover  to  the  extent  of  their 
RsiKJCtivc  interests  on  general  policies  on  the  ship,  in  which 
tbe  nature  and  extent  of  their  interests  was  not  disclosed,  {k) 

In  one  case  Lord  Ellenborough  seemed  to  think  that  the  Query,  whctiier 
interest  of  captors  who  had  no  grant,  but  only  a  reasonable  captors  in  an 
expectation  of  a  grant  of  the  captured  property,  must,  if  ""°^"JJ|u^j  |^ 
insurable  at  id),  be  specifically  described  in  the  policy  (/):  specifically  dc- 

I..  y   •       y      r>\  '         1        '  o    y       scribcd  in  the 

out  the  niterest  vested  in  tlie  Crown,  on  its  adoption  oi  the  policy, 
captor's  insurance,  may  be  covered  by  the  common  form  of 
policy,  (m) 

Abt.  3.  IVIiat  is  covered  hij  a  General  Insurance  '*  on  Freight.'* 

\  100.  Freight  must  be  insured  eo  nomine  in  the  policy.   Freight  must 
which  is  generally  adapted  to  an  insurance  on  this  interest  miM^im!^ 

0)  t  Hall  r.   Ocean   Ins.   Comp.,  Phillips,  on  Insurance,  vol.  i.  pp.  168, 

^^  PhUlips  on  Ins.,  vol.  i.  p.  194.  169. 

(i)  Irving  V.  Richardson,   1  Mood.  (/)  Routh  v,  Tliompson,    11  East, 

^  JW).  153.     S.  C.  in  Banc,  2  B.  &  433. 

^<^293.  (m)  &  C,  13  East,  274. 

W  See  the  cases  collected  by  Mr. 
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Description  of   by  inserting  the  words  "  on  freight "  at  the  foot,  or  in  the 
insured  in  the    margin  of  the  instrument :  the  question  is  what  interest  may 
Frd^ht"  ^  covered  under  a  general  insurance  '*  on  freight'^'' 
As  we  have  already  had  occasion  to  observe,  the  word 

What  IS  cover-     /••».•  i»»         /»•  t  •  i  jx* 

ed  by  the  word  fi^W^U  ^Q  poucics  01  msurancc,  has  a  very  wide  and  extensive 
freight  in  po-     signification,  and  comprehends  all  benefit  derived  by  the  shij)- 

licies  of  insur-         ^  *  ^  ^      ■  x 

ance.  owncr  from  the  employment  of  the  ship,  whether  as  a  general 

seeking  ship  carrying  the  goods  of  several  merchants,  (i.  e. 
freight,  properly  so  called,)  or  as  a  ship  let  out  at  a  certain 
sum,  by  contract  of  affreightment,  for  the  voyage,  (w) 
The  owner  There  Can  be  no  question  in  this  country,  that  a  shipoicner 

his  ship  to  hire  who  has  thus  Ict  out  his  ship  to  hire  by  a  charter-party,  either 
te^-party'may  ^^^  *  gross  sum  for  the  wholc  voyage,  or  for  a  fixed  sum  per 
cover  his  inte-  month,  &c.,  payable  as  long  as  the  voyage  lasts,  may  cover 
charter-money,    his  interest  in  this  charter-money  under  a  general  insurance 

under  a  general    on  freight  (o) 
insurance  on  **v,*^.iu,  y^^j 

freight  Such  general  insurance,  when  effected  by  the  shipowner, 

jreneraf  policy  ^^^  covcr  any  suins  advanced  by  the  charterers  for  sailing 
will  cover  sums  charges,  &c.,  wheiicvcr  by  the  terms  of  the  chailer-party 

advanced  as 

part  of  freight    such  advanccs  can  be  considered  as  part  payments  of  the 

freight.  (/?) 

If  the  charterer y  however,  wishes  to  protect  by  insurance 
the  sums  which,  under  the  charter-party,  he  is  thus  to  advance, 
he  ought,  it  seems,  to  insure  his  interest  specially,  '^  as  money 
advanced  in  part  payment  of  freight,  or  money  paid  for  the 
shipment  of  goods  to  be  transported  to,"  &c.  "  Such  a  pay- 
ment," said  Lord  Tenterden,  "  is  not  properly  freight,  but 
the  price  of  the  privilege  of  putting  tlie  goods  on  board  the 
ship  in  order  to  have  the  opportunity  of  their  being  conveyed 
to  their  place  of  destination,  {q) 


(n)  See  as  to  this,  Winter  t>.  Haldi- 
mand,  2  B.  &  Ad.  659.  For  the  pur- 
poses of  convenient  distinction  it  might 
be  as  well  to  call  this  species  of  freight 
charier-numeyt  a  term  which,  with  that 
view,  seems  to  have  been  adopted  in 
the  United  States. 

(o)  Etches  V.  Aldan,  1  Mann.  & 
Uvl.  157.  The  S.  P.  has  been  deter- 
mine<l  in  the  Supreme  Court  of  Mas- 


sachussets,  f  Clark  r.  Ocean  Ins. 
Comp.,  16  Pickering's  Rep.  389. 

ip)  Per  Baylcy  J.,  in  Ktches  v.  Al- 
dan, 1  Mann.  &  Ryl.  165.  >Vhen 
these  advances  shall  be  so  considered, 
see  De  Silvale  v.  Kendall,  4  Maule  Sc 
Set.  37.  Manfield  v.  Maitland,  4  B. 
&  Aid.  582.  Saunders  t>.  Drew,  3  B. 
&  Ad.  445. 

(9)  Winter  v.  Haldimand,  2   B.  & 
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As  between  the  shij^wner  and  freighter,  indeed,  money  so  Description  of 

paid  by  the  latter  is  not,  strictly  speaking,  freight ;  but  in  insured  in  the 

policies  of  insurance  it  does  not  appear  why,  in  cases  where   j^l^f ^^^ 

the  charteivparty  clearly  shows  that  it  is  to  be  advanced  as  a  

portion  of  the  charter-money,  it  may  not  be  insured  eo  nomine 

as  freight,  as  well  as  the  charter-money  itself,  which,  though 

undoabtedly  insurable  under  a  general  policy  on  freight,  is 

yet,  as  Lord  Tenterden  in  this  very  case  says,  "  not  properly 

freight,  but  the  price  of  the  hire  of  the  ship :  "  however,  in 

practice  it  will  be  safer  to  insure  it  specially. 

Where  the  owner  of  the  ship  is  also  owner  of  tlie  cargo  The  ovner,  un- 
der a  ffcneral 
to  be  conveyed  in  it,  he  has  an  insurable  interest  in  the  profit  insurance  on 

which  the  conveyance  of  the  cargo  would  bring  him ;  and  l^l^^  the"pro- 
8ueh  profit  is  properly  described  in  the  policy  under  the  term  ^^  he  expects 
freight,  which,  as  wc  have  just  seen  in  policies  of  insurance,  carrying  his 
nwans  " the  benefit  derived  to  the  shipowner  from  the  em-  his ownship on 
ployment  of  the  ship."     "  It  is  the  same  thing  to  the  ship-  ^Jj^^*^  "*' 
owner,"  as  Lord  Tenterden  says,  "  whether  he  receives  that 
benefit  of  the  use  of  hb  ship  by  a  money  payment  from  one 
person  who  charters  the  whole  ship,  or  from  various  persons 
who  put  specific  quantities  of  goods  on  board,  or  from  persons 
who  pay  him  the  value  of  his  own  goods  at  the  port  of  de- 
livery, increased  by  their  carriage  in  his  own  ship."  (r)     Ac- 
cordingly, it  is  now  established  law  in  this  country  that  the 
omredf  under  a  general  insurance  on  freight,  may  recover  the 
pffffits  he  expects  to  make  by  carrying  his  own  goods  in  his  own 
*hip  on  the  voyage  insured,  {s) 
It  has  been  doubted  in  the  United  States  whether  a  char-  Sembu,  the 

charterer  ^^ho 

^w  who  hires  a  vessel  for  a  voyage  at  a  certain  fixed  rate  per  carries  goods 
JJionth,  payable  on  completion  of  the  voyage,  can  insure  thp  SJi'e^o'^ncr  who 
benefit  he  derives  by  the  employment  of  the  ship  so  hired,  in  has  sold  his 

1         /»       1  /»     •    1  -I  fitiipt  reserving 

<suTymg  the  goods  of  other  persons   on  freight,  under   a  to  himself  a 
U^al  poliaj  on  freight {t);  it  has  also  been  there  doubted,  Jj^ffreYgMfor 

Ad.  649.    See  the  dicta  of  Lord  Ten-  («)  Ibid.  45.     Deraux  v.  J' Anson, 

*^^  pp.653.  658. :  and  see  Etches  5  Bingh.  N.  C.  519. 

».  Aldin,  1  Mann.  &  Ryl.  157.  (t)  f  Mellen  t».  Natchez  Ins.  Comp., 

(0  Per  Lord  Tenterden  in  Flint  v.  1  Hall,  452.»  cited  1  Phillips,  201. 
^nyng.  1  B.  &  Ad.  48. 


222  DESCRIPTION   OF   THE   SUBJECT   INSUBED 

Description  of  wliethcr  sucli  general  policy  will  cover  the  interest  of  a  party 
insured  in  the  who  has  sold  his  vcsscl,  reserving  to  himself  a  right  to  receive 
I-V  "^^htT"  ^^  freight  for  the  voyage  insured,  (m)  The  ground  of  this  doubt. 
: —  is  the  same  in  both  cases^  viz.  that  in  neither  has  the  assured. 

the  voyage  in- 
sured, may        the  Same  stake  in  the  safety  of  the  ship  as  though  he  were 

speSveTnte^    owner ;  and  that,  therefore,  his  effecting  a  general  insurance 
rests  by  age-     qjj  freight  is  an  imposition  on  the  underwriters,  who,  when 

neral  policy  on  °  *^  ^ 

freight  thcy  are  asked  to  insure  freight  generally,  must  presume  that 

they  are  dealing  with  the  owner  of  the  ship. 

The  objection,  however,  does  not  appear  to  be  well  founded; 
for  the  interest  of  the  assured  in  both  the  cases  supposed 
seems,  as  far  ns  the  freight  is  concerned,  to  be  precisely 
equivalent  to  that  of  the  owner ;  in  fact,  charterers  so  cir- 
cumstanced must  be  regarded  as  owners  pro  hdc  viccy  having 
at  least  as  much  interest  in  the  ship's  arriving  so  as  to  earn 
freight,  as  the  owners  would  have  if  insured  to  the  full  value 
of  the  freight  to  be  earned,  (v) 

Art.  4.  Profits  must  be  specifically  described. 

Profits  cannot  §  101.  Profits  cannot  be  insured  under  the  general  de- 
goods  and  mer-  signation  of  goods  and  merchandise,  but  must  be  specifically 
mu"t*^b^speci-  "^^^^^  '^^  ^^  policy  (?r) :  this  rule  is  absolute  in  our  own 
ficaiiyde-  country ;    but  in   the   United    States   it    appears   to  have 

scribed  as  such  .-i-ii  n  i  ••»»  i:ii 

in  the  policy,  been  considered  that  "profits  and  commLssions  would  be 
AiUer  mtiiQ      covcrcd  by  an  insurance  on  ^^ property  ^\x)\  and  it  is  stated 

United  Sutes.  _        .    "^  .      -,^i  m    i  i   i  •  •  i  i        i 

Mode  of  adapt-  ^  *^  *^^  custom  in  Philadelphia  to  insure  them  under  the 
ing  the  com-  general  denomination  of  goods,  (y)  The  mode  in  which  our 
policy  to  an  common  printed  policies  are  adapted  to  an  insurance  on 
profi™*^  **"      profits,  is  either  by  writing  the  words  "  on  profits "  at  the 

foot  or  on  the  margin  of  the  policy,  or  else  by  filling  up  the 
valuation  clause  as  follows :  —  - "  The  said  ship,  &c.,  goods  and 

(tc)  fMcllcn  V,  Natchez  Ins.  Comp.,  Luccna  r.  Crawfurd  in  Dom.  Proc,  8 

1  Hall,  452.,  cited  1  Phillips,  201.  Bos.  &  Pull.  N.  C.  315. 

(v)  Sec   the   judicious   remarks  of  (x)  f  Holbrook  v.  Brown,  2  Mass. 

Mr.    I'hillips    on    this  point,    vol.  i.  Rep.  280.,  cited  Phillips,  vol.  i.  p.  192. 

pp.  200,  201.  (y)  t  Pritchett  t'.  Ins.  Comp.  of  N. 

(it)  So  resolved  by  all  the  judges,  in  Amcr.,  3  Ycates,  461.    Phillips,  voLL 

p.  191. 
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merdumdise,  &c.,  for  so  much  as  concerns  the  assurcd's,  by  Description  of 

agreement  between  the  assured  and  assurers  in  tliis  policy^  insureri  in  the 

are  and  shaU  be  on  profits^  (z)  pJ^fiL"" 


Art.  5.  Bottomry  arid  Respondentia  must  be  specifically 

described. 

§  102.  Bcspondentia  and  bottomry  loans  must  be  speclfi-  RetpondenHa 

cally  and  nominatim  described  in  the  ix)licy9  and  cannot  be  loans  must  be 

insured  under  the  general  denomination  of  goods  and  mer~  ^rSLd  «^«iicA 

chandise.  (a)  »» *^c  policy, 

,  and  are  not  co- 

Lord  Mansfield  put  this  on  the  ground  "that  by  the  vered under 
custom  of  merchants,  respondentia  is  insured  under  a  special  ^Jrds  goods 
denomination : "  but  jVIr.  J.  Kent  has  also  suffgested,  as  a  *?^  merchan- 
re^n  for  the  rule,  "that  the  risk  is  peculiar,  as  there  is 
neither  average  nor  salvage ;  and  a  capture  does  not  mean  a 
temporary   taking    only,   but    one    that    occasions   a   total 
loss."  (J) 

At  all  events,  it  is  certain  that,  if  it  can  be  shown  to  be  Unless  it  is 

the  usage  of  any  particular  course  of  trade  to  insure  these  [he  umm  of 

interests  under  the  general  words,  they  may  be  recovered  the  trading  on 

under  a  policy  containing  such  words  only.  licy  is  effected. 

Thus,  on  the  ground  of  the  custom  of  the  East  India  trade  Jhem.*"*""^ 
80  to  insure,  an  East  India  captain  was  permitted  to  recover 
•t  respondentia  interest  money  he  had  laid  out  for  the  use  of 
the  ship,  under  the  general  words  "  yoods^  specie,  and  effects 
W  hoard.\c) 

The  master  of  a  ship,  having  raised  money  abroad,  on  the  An  insurance 

Kcnrity  of  what  purported  to  be  a  bottomry  bond,  the  lender  win  not  w^r 

insured  his  interest  by  a  policy  which  described  the  subject  J}j^,  1"^'^^  *^^ 

of  insurance  to  be  "  on  bottomry y  free  from  average  and  tcith"  secured  by  an 

^^  benefit  of  salvage{d) : "  the  Court  of  Common  Pleas  upon  i,  not  in  law  a 

bottomry  bond. 

U)  Here  the  words  **  valued  at  "*  (6)  f  Robertson  v.  Unit.  Ins.  Comp., 

"Md  be  struck  out  of  the  clause.  2  Johnson's  cases,  250.,  cited  Phillips 

Sk  Etrei;.  GloTer,  16  East,  218.  on  Ins.,  vol.  i.  p.  179. 

<«)  Glover  f.  Black,  3  Burr.  1S94.  (c)  Gregory  v.    Christie,  3  Dougl. 

1  V'  m.  399.  405.  422.     See  a  form  419.     Marshall  on  Ins.  326. 

in  Siinonds  p.  Hodgson,  3  B.  &  Ad.  (d)  The  policy  was  in  the  common 

^  form,  **  upon  any  kind  of  goods  and 
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insured  in  the 
policy.  — 
Bottomry. 


Description  of    the  Construction  of  the  instrument  of  hypothecation  were  of 

opinion,  that  it  was  not,  legally  speaking,  a  bottomry  bond^ 
because  it  made  the  lender's  claim  ui^der  it  depend,  not  on 
the  arrival  of  the  ship,  but  on  the  arrival  of  the  master:  that 
court  therefore  held,  that  the  lender  could  not  recover  ia    * 
respect  of  such  an  instrument  in  a  policy  "  on  bottomry^  oa 
the  groimd,  as  stated  by  Mr.  Chief  Justice  Tindal,  "  that 
when  the  underwriter  entered  into  a  contract,  in  which  the 
interest  of  the  assured  was  described  to  be  an  interest  on  bot- 
tomry, he  had  a  right  to  expect  that  it  would  be  what  is  ordir 
narily  termed  bottomry  interest  (e)     The    Court    of  King's 
Bench,  when  this  case  was  brought  before  them  in  error, 
although  on  the  construction  of  the  instrument  they  differed 
from  the  Court  of  Common  Pleas,  and  on  that  ground  re- 
versed their  judgment,  yet  admitted  that,  had  the  Court  of 
Common  Pleas  been  correct  in  their  construction  of  the  in- 
strument, the  policy  as  framed  would  not,  in  such  case^  have 
covered  the  interest  of  the  lenders.  (/) 


An  insurance 
purporting  to 
be  on  **  bills  of 
exchange  "  will 
not  cover  in- 
struments that 
are  not,  legally 
speaking,  bills. 


Art.  6.  Description  of  certain  Miscellaneous  Subjects  of 

Insurance, 

§  103.  There  is  sometimes  a  difficulty  in  accurately  de- 
scribing the  subject  of  the  insurance,  and  yet  accuracy  of 
description  is  requisite  in  every  case  where  a  specific  descrip- 
tion is  necessary. 

The  following  case  of  Palmer  v,  Pratt  affords  a  good  illus- 
tration of  this  difficulty. 

In  that  case  the  policy  was  effected  "  upon  any  kind  of 
goods  and  merchandise,"  &c.  in  the  common  printed  form,  for 
a  voyage  from  London  to  Calcutta^  and  the  insurance,  by  a 
memorandum  on  the  face  of  the  policy,  was  declared  to  be 


merchandise,  and  upon  the  body,  tackle, 
apparel,  &c.  of  the  ship,**  &c  The 
valuation  clause  was  as  follows :  **  and 
that  the  said  ship,  &o.f  goods  and  mer- 
chandise, &c.,  for  so  much  as  concerned 
the  assured,  by  agreement  between  the 
assured  and  assurers  in  that  policy, 
were  and  should  be  valued  at  £ 


on 


bottomry,  free  from  average  and  without 
benefit  of  salvage** 

(e)  Simonds  p.  Hodgson,  6  Bingh. 
114. 

(/)  See  remarks  of  IxMrd  Tenterden 
in  deliTeriug  the  judgment  of  the  court 
in  Simonds  c  Hodgson,  3  B.  &  Ad. 
57. 
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"  on  tm  bills  of  Exchange :''''  as,  however,  it  appeared,  that   Description  of 
the  supposed  bills  were  drawn  on  a  contingency,  being  made  inj^ured^hi  the 
payable  at  thirty  days  after  the  ship's  arrival  at  Calcutta,  the  Si*-*^^!!"^ 

*  '  J        J       *f  r  '  Miscellaneous 

wurt  held,  that  such  instruments,  being  mere  waste  paper,  subjects  of  in- 
were  improperly  described  as  bills  of  exchange,  and  that 
therefore,  on  this  ground,  their  value,  in  case  of  loss,  could 
not  be  recovered  under  such  a  policy,  {g) 


surance. 


"on 


The  ship  Leonidas  was  chartered  for  a  voyage  from  Buenos  a  policy 
Ayrea  to  Canton  and  back,  at  a  gi*oss  sum  payable  not  as  J^'/"''wiirnot 
freight,  properly  so  called,  hut  as  the  price  of  the  hire  of  the  ^^^^  *J"i"^ 
ildpfor  the  voyage.     Part  of  this  sum  was  paid,  as  stipulated  the  charterer 
by  the  charter-party,  by  the  charterer's  agents  at  Canton,  to  oTshippmg"!^ 
cover  the  expenses  of  shipping  the  homeward  cargo  there.  *»o™eward 
The  charterers,  who  liad  shipped  on  board   the   vessel   at  winter ».  Hal- 
Bflcnos  Ayres  a  large  sum  of  dollars  to  be  invested  in  pro-  ^^^%l^* 
duce  at  Canton,   being  desirous  of  securing  their  interest 
in  the  adventure,  caused  a  policy  to  be  effected,  in  the  com- 
nion  form,  for  the  proposed  voyage,  "  on  specie^  §'c.,  shipped 
•»  board  the  Leonidas  in  the  river  Plate,  and  on  the  same  or 
^  returns  thereof  as  interest  might  appear ^  in  any  description 
rf  merchandisey^  §*c.     Lord  Tenterden  held,  that  under  a 
policy  so  framed  the  assured  could  not  recover,  in  addition 
to  what  is  usually  recoverable  as  the  value  of  goods  in  an 
open  policy,  the  sum  paid  at  Canton,  under  the  charter-party, 
for  the  expenses  of  shipping  the  homeward  cai^o.  (//)     His 
hordahip,  however,  in  the  course  of  the  argument,  intimated 
that,  although  such  sum  could  not  be  recovered  under  a 
Jnere  policy  on  merchandise,  yet  it  might  have  been  insured 
fl*  money  paid  for  shipment  of  goods  to  be  transported  to  Buenos 
^ifrei(i);  and,  in  delivering  the  judgment  of  the  court,  he 
*H"We  have  no  doubt  that  these  payments  might  have 
been  made  the  subject  of  a  special  and  distinct  insurance." (^/) 


(S)  Palmer  p.  Pratt,  2  Bingh.  185.  (*)  Winter  r.  Haldimand,  2  B.  & 

A  strong  deeuion,  for  the  underwriter  Ad.  640. 

^"  fully  informed  of  the  real  facts  as  (i)  Ibid.  654. 

*•  tl>e  drawing  and  payment  of  the  (j)  Ihid.  G58, 
Wb:  and  lee this  case,  ;»*<,  Chap.  X. 
00  loiuiable  Interest. 
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Description  of 

insured  in  the  Art.  7.  The  Nature  and  Extent  of  the  Interest  of  the  Assun 
P'     y* in  the  Subject  of  Insurance  need  not  be  specified. 

Although  the         «  104.  Altliouffh,  howcver,  as  we  have  seen,  a  policy  mui 

subject  nuitter  of   ,  ,  •  i  • 

the  insurance  m  all  cascs  State  correctlj,  and  in  some  specifically,  icltat  i 
Mribcd*^in*The  insurcd  ;  tlicrc  is  no  authority  for  saying  that  the  reason  irA^ 
policy,  the  na-    i\^q   party  insures  should  also  be  expressed  in  the  poUc} 

ture  and  extent  *        .^  ...  , 

of  the  interest     Tlic  truc  proposition  is,  "  that,  although  the  subject  matte 

of  the  insurance  must  be  properly  described,  the  nature  oftl 
interest  may  in  general  be  left  at  larg^."  (A) 

In  the  same  way  the  extent  of  the  interest  of  the  part 
insuring  need  never  be  specified  in  the  policy^  for  it  is  a  wc 
established  rule  that  a  party  interested  only  to  a  certai 
extent  in  property  which  he  owns  in  common  with  other 
may  effect  insurance  generally  witliout  specifying  his  intcres 
and  will  recover  for  such  interest  as  he  has.  {J)  Thus,  or 
of  several  part-owners  of  a  ship  may  insure  tlic  freigl 
generally  without  specifying  what  share  he  has  in  the  shi] 
and  he  may  declare  generally  and  recover  for  such  interest  i 
he  has.  (wi) 

The  above  positions  have  received  abundant  illustration  i 
the  jurisprudence  of  this  country  and  the  United  State 
Thus,  with  regard  to  the  nature  of  the  interest,  Loixl  Mani 
field,  in  the  case  of  Glover  v.  Black,  after  deciding  solely  o 
the  ground  of  the  usage  of  merchants  to  that  effect,  that  tli 
interest  of  the  lender  on  bottomiy  and  respondentia  must  I 
specifically  described  in  the  jwlicy,  adds,  "  But  we  by  n 
means  say  that  under  an  insurance  on  goods  at  large^  a  ma 
may  not  be  permitted  to  give  in  evidence  a  mortgage  or  othc 
special  lien.''  (ji)  "  I  admit,"  says  Mr.  J.  Park,  "  that 
party  who  has  only  a  special  interest  in  goods  may  recovei 
in  respect  of  that  interest,  on  a  general  insurance,'^'  {o) 

(A)  Per  Lord  Tenterdcn  in  Crowley  dcnce   of    England    and    the    Uniti 

V.  Cohen,  3  U.  &  Ad.  485.  States. 

(/)  The  principle  is  laid  down  by  (w)  Rising  v.  Bennett,  2  Marsha 

Emerigon,    chap.   x.    sect.  1.     vol.   i.  on  Ins.  7SG. 

p.  200.  ed.  1827,  and  is  confirmed  by  (n)  Glover  r.  niack,  1  W.  Bl.  A2 

numerous  illustrations  in  the  jurispru-  See  also  3  Burr.  1401. 

(o)  Palmer  r.  Pratt,  2  Bingh.  1952 
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One  of  the  first  cases,  In  direct  Illustration  of  this  point,  is  Description  of 

that  of  Carruthers  v.  Shedden,  in  which  it  appeared  that  a  insured  in  the 

general  insurance  "  on  coffee  "  had  been  effected  by  a  London  v^^^^y- 


bnicr,  "  by  ordet-  and  for  account  ofN.D.Sc  Co.,''  a  London  ^  party  who 
mercantile  firm,  who  were  interested  as  part-owners  with  ble  interest  on 
othera  in  seven-tenths  of  the  coffee,  but  who  had  also  an  different 
insurable  interest  in  the  whole  of  it,  as  consignees  of  the  ^^^  entitled  to 
cargo,  and  as  having  a  lien  on  the  whole  for  advances :  the  recover  a  loss 
court  held  that,  under  the  general  form  of  policy,  N.  D.  and  poUcy  -  on 
Co.  might  protect  any  or  all  of  these  different  species  of  ^^^if^"^**^'  i- 
interest;  tliat  the  nature  of  the  several  interests  need  not  be  fying  therein 
expressed  in  the  policy ;  and  that  the  assured  were  not  bound  anyone  of  his 
to  elect  on  which  they  would  proceed,  (ji)  interests. 

Upon  the  same  principle  a  general  policy  "  on  goods'^ (q)  So,a  general 
bas  been  held  sufiScient  to  cover  the  interest  of  carriers  on  ^^s"  will 
goods  entrusted  to  their  care,  so  as  to  protect  them  against  F^cLTofwrr/erf 
loss  arising  from  damage  done  to  such  property  by  the  perils  of  the  goods, 
insured  against,  whereby  they  were  obliged  to  make  com- 
pensation to  the  owners,  and  were,  besides,  put  to  other 
expenses,  (r)     It  was  objected  that  such  a  policy  could  not 
cover  such  an  interest,  since  it  merely  purported  to  protect 
goods  against  the  usual  risks  to  which  the  owners  of  goods  are 
liable;   whereas,  the  loss   alleged  was   one  arising  out   of 
pliuntifPs  liability  to  a  risk  to  which  carriers  are  liable.     But 
the  court,  although  Lord  Tenterden  admitted  that  it  might 
have  been  better  if  the  policy  had  expressly  shown  that  the 
object  was  to  indemnify  the  plaintiffs  as  carriers,  were  yet 
^outnimouslg  of  opinion  tliat  it  was  suflScient  in  its  present 

ip)  Carruthers  v.  Shedden,  6  Taunt,  tween  London,   WolTcrhampton,   and 

ll^>    S.  C.  1  Marshall,  416.  Birmingham,  &c.,  backwards  and  for- 

(f)  The  policy  which  was  intended  wards,  and  in  any  rotation,  upon  goods, 

to  eorer  the  interest  of  plaiatiflfs,  as  and  on  the  body  and  tackle,  &c.,  on 

"•'J'-owiiers,  in  the  properly  carried  thirty  boats,  as  per  margin ;  *  in  the 

^  ud  fro  fur  hire   in    their   barges  valuation  clause  it  was  declared  that 

"^  >  year,  was  a  common  printed  form  the  subject  of  insurance  was   agreed 

^  Micy  on  ship  and  goods,  filled  up  between   the    parties   to  l)c    **  twelve 

^  altered  in  a  very  clumsy  manner  thousand  pounds  on  goods  as  interest 

"0  M  to  adapt  it  to  the  object  in  view ;  shall  appear  hereafter." 

^  ^(  the  plaintiffs  were   insured  for  (r)  Crowley  v.  Cohen,  3  U.  &  Ad. 

^▼e  months  **  by  canal  navigation-  478. 
°^  eontaining  goods,  at  work  be- 
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Description  of  form,  on  the  ground  that  it  is  only  necessary  to  state  a 
insured  in  the  rately  the  subject  matter^  not  the  interest  which  the  ass 
P^^^^y-  has  in  it. 

The  law  in  the       ^^  decisions  uDon  this  subject  in  the  United  States  £ 

United  States  .  . 

is  to  the  same    tlie  full  extent  of  the  English  law ;  and  the  doctrine  &< 

now  to  be  established  there,  that  a  mortgagee  may  in 
the  subject  of  the  mortgage,  either  generally  or  under  a  d 
description,  without  specifying  his  interest  to  be  that 
mortgagee.  (*). 

(«)  See  the  cases  collected,  Phillips  on  Ins.,  vol.  i.  pp.  168,  169. 


effect. 
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CHAP.  X. 

OF  THE  INTEREST   THAT  GIVES  A   TITLE   TO   INSURE : 
I.  £.,   INSURABLE   INTEREST. 

Sect.  I.   Of  Insurable  Interest  generally, 

\  105.  Before  a  man  can  be  indemnified  against  loss,  it  is  or  insurable  in- 
self-evident  that  he  must  be  exposed  to  the  risk  of  loss.  If,  ^^''*^^g^"^^"  y* 
therefore,  he  assumes  to  protect  any  thins:  by  a  contract  of  .^®  ^^^  *!*"    , 

'  ^  J  ^      J  insure  without 

indemnity  against  sea  risks,  on  a  certain  voyage,  or  for  a  cer-  havinj^  an  in- 
tain  time,  he  must  have  some  interest  in  the  thing   he  so 
assumes  to  protect,  in  respect  of  which  interest  he  may  be 
Ue  to  suffer  loss  or  detriment  from  those  perils  against 
which  he  insures  it 

The  interest  which  it  is  thus  necessary  for  every  one  to  Meaning  of  the 
We,  before  he  can  effect  an  available  insurance  on  his  own  i^terrau 
•^unt  and  for  his  ownnbenefit,  is  called  an  insurable  interest. 

It  is  very  diflBcult  to  give  any  definition  of  an  insurable  What  consti 
^terest;  but  it  may  be  stated,  as  the  fair  result  of  the  cases,  abirinterest. ' 
^hat,  in  order  to  have  an  insurable  interest,  it  is  not  necessary 
*o  have  an  absolute  vested  ownership  or  property  in  that 
^hich  is  insured :  it  is  sufficient  to  have  a  right  in  the  thing 
insured,  or  a  right  derivable  out  of  some  contract  about  the 
4ing  msured,  of  such  a  nature  that  the  party  insuring  may 
W  benefit  from  its  preservation,  and  prejudice  from  its 
destruction,  (a) 

No  better  account  has  ever  been  given  of  what,  in  English  Nature  of  in- 

I  .  .  ,  T      .  ,  .        1        /«  1,       .  sural)le  interest 

«V)  constitutes  an  insurable  interest,  than  in  the  following  as  explained  by 
PWBage  from   the  judgment  of  Mr.  J.  Lawrence,   in  the  ^JL^in^hT 
celebrated  case  of  Lucena  v.  Cra^Yfurd,  before  the  House  of  ca«of  Luccna 

t     ,  V.  Crawfurd. 

Lords.  (J) 

f«)  See  the  dicta  of  Mr.  J.  Law-  (6)  2  Bos.  &  Pull.  N.  R.  269.    The 

**"««  in  Lucena  r.  Crawfurd,  2  Bos.  &  passage    from    the    judgment   of   the 

f*^N.  R.S02. ;  and  of  Lord  Eldon,  learned  judge  is  from  p.  302.  of  the 

^^21.  report.     See  further  as  to   insurable 

Q  3 
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or  insurable  in-       "  A  man,"  says  that  learned  master  of  maritime  law,  * 

interested  in  a  thing  to  whom  advantage  may  arise  or  pre 

dice  happen  from  the  circumstances  which  may  attend 
and  whom  it  importeth  that  its  condition  as  to  safety  or  otl 
quality  should  continue.     Interest  does  not  necessarily  imj 
a  right  to  the  whole  or  part  of  the  thing^  nor  necessarily  a 
exclusively  that  which  may  be  the  subject  of  privation,  I 
tlie  having  some  relation  ft?,  or  concern  in,  the  subject  of  i 
insurance;  which  relation  or  concern,  by  the  happening  oft 
perils  insured  against,  may  be  so  affected  as  to  produce 
damage,  detriment,  or  prejudice  to  the  person  insuring.   A 
where  a  man  is  so  circumstanced  with  respect  to  matters  c 
posed  to  certain  risks  and  dangers  as  to  have  amoral  certais 
of  advantage  or  benefit  but  for  those  risks  and  dangers, 
may  be  said  to  be  interested  in  the  safety  of  the  thing. 
be  interested  in  the  preservation  of  a  thing,  is  to  be  so  circu 
stanced  with  respect  to  it  as  to  have  benefit  from  its  existen 
prgudice  from  its  destruction.     The  property  of  the  thing  a 
the  interest  derivable  from  it,  may  be  very  different.     Of 
first  the  price  is  generally  the  measute ;  but  by  interest  ir 
thing,  every  benefit  and  advantage  arising  out  of  or  depend 
on  such  thing  may  be  considered  as  being  comprehended.** 
Tnctioaic  righu       A  vestcd  interest  in  possession  is  not  necessary  to  give 
tiilM^bristing  ^"^g^*  ^^  insuring.     An  expectancy,  coupled  with  a  pret 
at  the  time  of     existing  title  to  that  out  of  which  the  expectancy  arises,  is 

loss ;  and  ex-       .  ,  i     .  t     i  •   i        <»         i    i 

pectanciescou-  insurable  interest,     inchoate  rights  founded  on  titles  subs 

sent  existing*^    ^°S  ^^  *^®  ^^"^®  ^^  ^^^  ^^®  insurable  interests :  thus  frei< 
titles,  are  in-      payable  either  on  the  arrival  of  the  goods,  or  under  a  char 

surable  in-  ,     .  .  . 

terests.  party,  is  insurable  by  the  shipowner,  provided  his  title  to 

Insurable  in-      freight  has  accrucd  at  the  time  of  loss,  so  that  nothing 
freight  the  intervention  of  the  loss  can  prevent  him  from  eaminj 

in  expected       Thus,  again,  profits  expected  to  arise  out  of  the  sale  or 
profits.  posal  of  the  goods  on  their  arrival,  are  insurable  byHhe  ou 

(f  the  goods,  provided  the  goods  are  on  board  at  the  tinn 
the  loss,  and  it  can  be  shown  that,  but  for  the  loss,  a  pi 


interest,  Marshall  on  Ins.   101,   102.     Kent's  Coinm.,  voL  UL  pp.  270% 
Phillips  on    Ins.,    vol  i.  pp.  67,  68.     ed.  1844. 
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would  have  been  made  on  them.     So,  again,  respondentia  and  Of  insurable  in- 

bottomiy  loans  are  Insurable  by  the  lender  whenever  the  in- * 

rtrument  of  hypotliecatlon  makes  the  recovery  of  his  money  and  bouom"y** 
depend  on  the  risk  of  the  voyage.  In  fact,  every  kind  of  ^^°^ 
interest  tliat  may  subsist  in,  and  be  dependent  upon,  things 
exposed  to  the  dangers  to  which  mercantile  adventures  are 
subjected,  may  be  protected  by  a  policy  of  insurance  effected 
on  account  and  for  the  benefit  of  those  who  are  so  far  inter- 
ested in  the  things  thus  exposed  to  sea  risks  as  to  have  a 
benefit  from  their  preservation,  or  damage  from  their  destruc- 
tion, (c) 

But  although  a  vested  interest  in  possession  is  not  neces-  where  the  in- 
8ary to  entitle  a  party  to  insure  on  his  own  account,  yet  it  J^^^VxTcu*^ 
must  be  carefully  borne  in  mmd  that,  where  the  interest  in-  oncy,  the  party 

.  innuruig  must 

Bured  18  the  expectancy  of  profit  or  benefit  to  arise  out  of  the  be  interested  at 
8afe  arrival  of  some  subject  of  insurance,  a  perfect  and  com-  In^thlTsubjecr* 
plete  title  to  such  subject  must  be  subsisting  in  the  assured  inafter  out  of 

which  the  ex** 

at  the  time  of  loss.     The  expectation  of  profit  or  benefit  to  pectancy  arises, 
arise  from  some  subject  in  which  the  partv  insuring:  is  not  .Thecxpceu- 
wtually  interested  at  the  time  of  loss,  but  only  expects  to  be  pcctation  is  not 
interested,  is  the  mere  expectation  of  an  expectation,  and  is  interest, 
not  an  insurable  interest.     Thus,  as  we  shall  see  hereafter, 
the  expectation  of  commissions  to  arise  out  of ,  the  sale  and 
iaposal  of  a  homeward  cargo,  which  was  neither  loaded  nor 
contracted  to  be  loaded  on  board  the  ship  at  the  time  of  her 
loss,  is  n#t  an  insurable  interest,  {d)     Neither  is  the  expecta^- 
tK)n  of  profit  to  arise  out  of  the  sale  of  goods  which  have 
never  vested  in   the  party  insuring,  under  any  legal  con- 
tract («?) 

In  all  cases,  indeed,  it  is  to  be  understood,  that  whatever  in  all  cases  it 
may  be  the  nature  of  the  interest,  in  respect  of  which  the  ^XroVSat 
durance  is  effected,  it  must,  in  order  to  entitle  the  assured  ^'^^  interest  in, 

A  ,  !•         1  1    .     .         .  ,      ,  respect  of 

w  recover  on  the  policy,  be  a  subsisting  interest  during  the  which  the  in- 
surance is  ef- 
fected, was  an 
(0  See  the  opinions  of  the  judges         (rf)  Knox  r.  Wood,  1  Camp.  512.       interest  subsist- 

e"*™ny,  and  of  Lawrence,  J.,  in  par-         (e)  Stockdale  r.  Dunlop,  6  Mees,  &    »"g  *»*  ^^^  *^"*® 
^«"Iw,  on  the  fifth  question  submitted     Wels.  224.  «f  ^<^^- 

^  ^«n  by  the  House  of  Lords  iu 
I'Uceaa  r.  Crawfurd,  2  Bos.  &  Pull. 
"K.  289-310. 

Q  4 
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Of  insurable  in-  nsk,  and  Until  and  at  the  time  of  the  loss ;  formerly,  indeed, 

.*  the  rule  was  laid  down  to  be,  "  that  the  assured  must  be 

interested  on  the  arrival  of  the  thing  insured  and  the  event 

of  the  voyage  at  the  time  of  effecting  the  policy^  and  at  the 

time  of  the  loss."(/) 
But  it  need  not       j^  jg  hqw,  however,  clearly  established,  that  an  insurable 

be  subsisting  at    ^  .... 

the  time  of  interest,  subsisting  during  the  risk  and  at  t/ie  time  of  loss,  is  suf- 
pofky?^  ficient,  and  that  the  assured  need  not  also  allege  or  prove 

that  he  was  interested  at  the  time  of  effecting  tlie  policy  ;  in- 
deed, it  is  every  day's  practice  to  effect  insurances  in  which 
this  allegation  could  not  be  made  with  any  degree  of  truth, 
as,  for  instance,  where  goods  are  insured  on  a  return  voyage 
long  before  they  are  bought,  {g) 

It  must,  however,  be  alleged  and  proved  in  all  cases,  that 

the  party  on  whose  account  and  for  whose  benefit  the  policy 

was  made,  was  interested  in  the  subject  of  insurance  during 

the  risk  and  at  the  time  of  loss. 

A  party  who  ^Vhere,  therefore,   interest    was  averred   in  three  part- 

terested  during  owucrs  of  a  ship,  and  it  appeared  that  one  of  them,  who  at 

tiie  risk,  but      ^j^g  i[jj^q  ^j^g  policv  was  effected  was  owner  of  one  third 

has  parted  with  *         •' 

iiis  interest  be-  sharc,  had,  afterwards,  but  before  the  loss,  parted  with  his 
s^*on^he"po-  share  to  one  of  the  other  part-owners,  it  was  held,  that  the 
t*h  ^  V*^*^*^*'*    plaintiffs  could  not  recover,  on  the  ground  that  one  of  the 

three  parties,  in  whom  interest  was  averred,  had  thus  ceased 

to  be  interested  before  the  loss.  (A) 
Aiiier  if  he  If,  howevcr,  the  party  in  whom  interest  is  averred  ha^ 

wilhhUiT-'**'^  parted  with  his  interest,  after  the  loss,  the  underwriter  can- 
tcrest  till  after    not,  ou  that  grouud,  rcsist  his  claim  on  the  policy,  (i) 
On  a  policy  ^^^  meaning  of  the  rule,  that  the  party  insuring  must  be 

*'io^ornot        interested  at  the  time  of  loss,  is,  that  at  some  period  durina 

/o»Ctheas-  /.    ,        .  7    i  it- 

surcd  may  re-  the  pendency  of  the  risk  he  must  have  been  interested  in  the  sub^ 
his  InterlsUn  ^  j^^^  ^f  "**w'*«wce,  and  not  have  parted  with  such  interest  before 

the  goods  did 
not  accrue  till 

susteincdthe            (/)  Lucena  r.  Crawfurd,  2  Bos.  &  (A)  Powles  v,    Innes,   II   Mces.  & 

arerage  loss  in     Pull.  N.  R.  295.     See  also  Marsh  v.  Wcls.  10. 

respect  of  which    Robinson,  4  Esp.  98.  (t)  Sparkes  p.    Marshall,  2  Bin^. 

he  brings  the           (^^  j^hind  v,   Wilkinson,  2  Taunt.  N.  C.  774. 
action.                  ^^^    Chitty's  Pleading,  vol.  ii.  p.  105. 

note  (0»  6th  ed. 
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thehss  occurs:  it  is  not  to  be  Inferred  from  this  rule  that  a  Of  insurable  in- 
party  who  has  become  interested  in  goods  after  the  com-  .' 

mencement  of  the  risk,  is  to  be  precluded  from  recovering 
for  an  average  loss  on  such  goods,  merely  because  such  loss 
occurred  before  his  interest  commenced :  accordingly  it  has 
been  recently  decided  in  this  country,  that  to  an  action  on  a 
policy  on  goods  effected  with  the  clause  "  lost  or  not  lost,'** 
and  under  which  the  assured  claims  to  recover  for  an  average 
loss,  it  is  no  answer  to  aver  that  the  interest  in  the  goods 
was  not  acquired  till  after  the  loss,  it  being  at  the  same  time 
admitted,  that  the  plaintiff  had  an  interest  in  such  goods 
during  the  voyage  to  the  amount  ifasured.  {j) 
Although,  however,  the  party  insuring  must  have  an  in-  The  indefea- 

A      V .      7  1  .         .  1  1        .  /»  1  .     ,  sibiiity  of  the 

terest  in  tne  cuhject  insured  at  the  time  ot  loss,  yet  it  by  no  property  is  not 
means  follows  that  he  must  iSTC  i»n  indefeasible  interest  in  it :  l^^iligurow"  ^^ 
on  the  contrary,  it  is  matter  of  common  experience,  that  a  interest.    De- 

j  f     .,  f     .  .     .  11  feasible  interest 

deteafiible  interest  is  insurable.  may  be  insured. 

"  It  is  the  case,"  says  Lord  Ellcnborough,  "  of  every  con- 
fflgnee  of  goods  under  a  bill  of  lading :  the  goods  on  their 
passage  home  are  liable  to  be  stopped  in  transitu,  and  his  in- 
tetst  defeated ;  yet  can  it  be  said  that  the  property  is  not  so 
^  vested  in  the  consignee  as  to  entitle  him  to  insure. 
Again,  what  is  the  case  of  an  executor?  Probate  is  ne- 
<5W8ary  to  complete  his  title,  yet  before  probate  he  has  title 
sufficient  to  enable  him  to  insure.  The  indefeasibility  of  the 
property,  therefore,  is  not  the  criterion  of  an  insurable  in-, 
terest"  (A)  Acconlingly,  his  lordship  decided,  in  the  very 
caae  in  which  these  remarks  were  made,  that  the  right  of 
captors  to  their  prize,  under  the  Prize  Acts,  was  an  insurable 
Miterest  before  condemnation,  though  defeasible,  before  that 
event,  by  the  release  of  the  crown,  or  by  sentence  of 
restoration.  (J) 

The  power  tJ)  abandon  has  been  suggested  as  a  test  of  the  The  power  to 
P^y's  possessing  such  an  interest  as  to  entitle  him  to  insure  \^Z  bTa^cri- 
"iliifi  own  name  and  on  his  own  account:  but  it  is  not  a  tenon  of  pos- 

n*»-4  •        .       .  •  .  sessing  insura- 

'^^^in  cntenon,  as  cases  exist  in  which  there  may  be  an  in-  bie  interest  in 

tliose  coses 

rs  o   I     .      «       »  ...  where  the  sub* 

U)  Sutherland  v,  Pratt,  U  Mees.  &         (*)  Stirhng  ».  Vaughan,  1 1  East,  629.    jcct  insured  is 

^'^•'•296.  (/)  ibid.  capableof aban- 

donment. 
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Of  insurable  in-  surablc  interest  in  subjects  which  from  their  nature  arc  m 
vrcs  genera  y.  ^j^pj^j^j^  ^£  abandonment,  as  profits,  bottomry,  and  respon- 
dentia, (m)  If,  however,  the  nature  of  the  subject  be  such  ae 
to  admit  of  abandonment,  then  an  incapacity  to  abandon  cer-^ 
tainly  shows  a  want  of  insurable  interest  in  the  subject  of 
insurance  at  the  time  of  the  loss,  for  an  abandonment  is 
nothing  else  than  a  devesting  out  of  the  assured  of  all  the 
interest  he  had  in  the  thing  insured  at  the  moment  of  the 
loss,  on  condition  of  hb  being  paid  by  the  underwriters  the 
whole  amount  of  the  insurance.  A  want  of  power,  therefore, 
to  abandon,  where  abandonment  is  requisite,  clearly  shows  a 
want  of  such  interest,  at  the  time  of  loss,  as  alone  can  enable 
the  assured  to  recover  on  a  policy  effected  in  his  own  name 
and  on  his  own  account,  (n) 


Sect.  II.    0/  the  different  Kinds  of  Interest  that  have  been 

held  to  (/ioe  a  Title  to  insure. 

Of  thediflercnt  Having  thus  sccn  the  nature  of  insurable  interest  generally 
that  have  been  wc  will  procccd  to  Consider  the  different  kinds  of  interesi 
S  to  injure,  that  have  at  various  timcs  been  held  adequate  or  madequatc 
to  give  parties  a  title  to  procure  insurances  to  be  effected  or 

their  own  account  and  for  their  own  benefit.     With   thi; 

view,  then,  we  will  consider :  — 

1.  The  insurable  interest  in  freight. 

2.  The  insurable  interest  in  profits  and  commissions. 

3.  The  insurable  interest  of  the  lender  and  borrower  a 
bottomry  and  on  respondentia. 


(m)  See  the  opinions  of  the  judges  (n)  See   the  oAcrvations  of  Law 

generally,  and  of  Lawrence,  J.,  in  par-  rencc,  J. ,  on  this  point,  in  Lucena  i 

ticular,  on  the  fifth  question  submitted  Crawfurd,  2  Bos.  &  Pull.  N.  R.  312. 

to  them  by  the   House   of  Lords  in  and  see   also  the  case  of  Conway  t 

Luceua  v,   Crawfurd,  52  Bos,  &  Pull.  Gray,    10  East,  530'.,  where  the  war 

N.  R.  289 — 310.    See  also  the  opinion  of  power  to  abandon,  and  the  abscnc 

of  Lord   Eldon,  ibid.  315— 327.,  and  of  insurable  interest  m  ^om/»,  are  treatc 

see  Phillips  on  Ins.,  vol.  i.  p.  109.  as  resting  on  the  same  ground. 
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4.  The  insurable  Interest  of  consignee,  factor,  or  agent.  Of  the  different 

g    rpi      •             1  1     •    .          At*           .                    J          -J.  kinds  of  interest 

0.  Ihe  insurable  interest  of  mortgagor  and  mortgagee.  ^^^^^  1,^^^  Yicea 

6.  The  insurable  interest  of  vendor  and  vendee.  *\*1^  ^^  P^^  * 

title  to  insure. 

7.  The  insurable  interest  of  the  shipowner  and  charterer.      

8.  The  insurable  interest  of  captors  and  prize  agents. 

9.  The  insurable  interest  of  other  miscellaneous  interests. 


Art.  1.    0/  Insurable  Interest  in  Freight. 

§  106.  As  we  have  already  discussed,  in  treating  of  the  Insurable  inte- 
subjects  of  Marine  Insurance,  the  right  of  protecting  these  ''^  "^  ''^^g^ 
interests  by  insurance  generally,  it  will  be  here  only  requi- 
site to  consider  how  far,  in  order  to  legalise  such  insurances, 
the  party  who  has  effected  them  in  his  own  name  and  on  his 
own  account  must  be  related  to  or  concerned  with  the  sub- 
ject insured.  The  principles  upon  which  the  insurable  inter- 
est in  8uch  cases  depend,  were  thus  expressed  by  the  Judges 
m  the  great  case  of  Lucena  v.  Crawfurd :  "  Inchoate  rights 
founded  on  subsisting  titles,  unless  prohibited  by  positive  laws, 
^e  insurable  (o) :  —  where  there  is  an  expectancy  coupled  with 
fi present  existing  title,  there  is  an  insurable  intei'est.^^  (p) 

The  former  of  these  two  positions  is  more  applicable  to  the 
case  o{ freight,  the  latter  to  profits  and  commissions. 

Taking,  then,  first  the  case  of  freight,  we  shall  find  that,  in  ^?  order  to 

,  .  .  11*  /»    •   1  1  1         ^^^'  *  party  an 

order  to  give  an  insurable  interest  on  freight,  there  must  be,  insurable  in. 

1.  A  title  either  legal  or  equitable  in  the  party  insuring,  {fe  m  j^tS'^ 
Bubaisting  at  the  time  of  loss,  in  the  subject  out  of  the  owner-  ?  ^»*1«»  subsist- 
8nip  ot  which  the  right  to  freight  accrues,  i.  e.   the  ship,  ofloss,  inthe 

2.  There  must  be,  at  the  time  of  loss,  an  inchoate  right  to  the  inch«ite"riffht 
freight;  in  other  words,  the  position  of  things  must  be  this,  ^  *^*«  freight, 
^t,  but  for  the  intervention  of  the  loss,  freight  would  have 

heen  realised  by  the  party  insuring. 
First,  then,  the  party  effecting;  an  insurance  on  frciffht  J^e  assured  on 

,         ,  ,  ,  .  ^        freight  must 

niiist  have  a  title  in  the  ship,  either  legal  or  equitable,  sub*  have  a  title  in 

the  ship,  either 
legal  or  equit- 

W  U^  ..  Crawfurd.  .  Bos.  &         (.)  Ibid.  .03.  .fr  U««  o"f' 
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Insurable  inte-  slsting  at  the  time  of  loss,  "  for  the  right  to  freight  resnlti 
res  m  reigi      ^^^^  ^j^^  right  of  Ownership,  and  if  the  assured  have  no  tilli 

to  the  ship  they  have  no  interest  in  the  freight,  (y) 
Camden  v,  Hence,  where  a  ship  was  paid  for  by  four  persons,  bu 

T.  R.  709*         registered  in  the  names  of  two  of  them  only,  it  was  held,  tha 

three  out  of  the  number  could  not  recover  under  a  polic; 
effected  in  their  names  on  the  freight  of  the  ship,  upon  \ 
declaration  which  in  one  count  averred  the  interest  to  b 
in  the  three  plaintiffs,  and  in  another  count  averred  it  to  b 
in  them  and  in  the  remaining  fourth  purchaser;  the  groun 
of  the  decision  being,  that,  as  the  plaintiffs  had  not  compile 
with  the  provisions  of  the  then  Registry  Act  (26  G.  3.  c.  60/ 
they  had  neither  the  legal  nor  the  equitable  title  in  the  ship 
out  of  one  or  the  other  of  which  alone  could  a  claim  to  freigh 
arise,  and,  consequently,  tliey  had  no  insurable  interest  in  th 
freight  (r) 
The  party  who  Secondly,  at  the  time  of  the  loss  there  must  be  an  inchoat 
must^aTe^lui     right  to  the  freight  in  the  party  insuring ;  in  other  words,  h 

inchoate  right     jnust  be  80  situated  with  respect  to  ity  as  that  he  would  cer 
thereto.  »/..»»/« 

tainly  have  earned  freight  but  for  the  intervention  of  the  lost 

The  principle  here  is,  that,  where  nothing  intervenes  betweci 

the  subject  insured  and  the  possession  of  it,  but  the  peril 

insured  against,  the  person  so  situated  may  insure  the  safet; 

of  such  subject  of  insurance,  for  he  has  an  interest  to  aver 

the  perils  insured  against,  {s)     We  shall  have  occasion  else 

where  to  investigate  more  at  large  the  numerous  decision 

that  show  when  an  Inchoate  right  to  freight  may  be  con 

sidered  to  have  vested  in  the  party  effecting  an  insurance  oi 

that  interest. 

It  will  be  sufficient  here  to  state  the  principles  establishe 

by  these  decisions,  and  draw  those  conclusions  from  thor 

that  have  a  more  particular  application  to  the  subject  c 

insurable  interest. 

Inordertogite       The  word  freight,  in  policies  of  insurance,  means,  as  wi 

an  insurable 

interest  in 

freight,  not  (9)  Per  Lord  Kenyon  in  Camden     Bos.  &  Pull.  272.     See  also  Marsh  i 

secured  by  r.  Anderson,  5  T.  Hep.  711.  Robinson,  4  Esp.  98. 

charter-party,  ^^^  Camden  r.  Anderson,  5  T.  Ucp.         (»)  I.ucena  v.  Crawfurd,  in  error, 

d^Leirof  tl^e"    '^^^' '  ^^^  ^^'^^  ^  ^'  ^  '^'-  ^''^'  '^^^'    ^     ^"^  ^  ^*""-  ^^' 
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have  already  had  occasion  to  observe,  cither,  1.  Freight,  pro-  Insurable  inte- 

perly  so  called,  i.  e.  the  sum  paid  to  the  shipowner  for  the  ^'^ 

transport  of  goods  in  his  ship ;  or  2d,  The  price  agreed  to  be  f^,  mM/^bT 
paid  by  charter-party  for  the  hire  of  the  ship,  which  is,  strictly  «b^e  ^  »^ow 
speaking,  rather  to  be  called  charter-money  than  freight.  at  the  time  of 

The  shipowner's  right  to  freight  in  the  former  case  does  loSed^on"*^^' 
not  accrue,  in  other  words,  he  has  no  inchoate  right  to  freiffht,  board,  or  con- 

^    r        o  .  ,,     .  ,  ^  ■»  3      tracted  for  and 

and,  tneretore,  no  msumble  mterest  thereon,  unless  the  goods  ready  to  be  so 
or  a  part  of  them  are  actually  loaded  on  board  the  ship  *  *^^*  * 
before  the  loss ;  "  or  are  so  situated  with  respect  to  the  ship 
as  to  create  a  well  grounded  expectation  of  freight  being 
realized."  (^) 

The  true  proposition,  in  fact,  as  far  as  regards  freight, 
properly  so  called,  is  this,  that,  in  order  to  give  the  shipowner 
an  bsurable  interest  in  such  freight,  he  must  prove  that,  but 
for  the  intervention  of  the  perils  insured  against,  some  freight 
would  have  been  earned,  either  by  showing  that  some  of  the 
goods,  for  the  transport  of  which  it  was  to  be  paid,  were 
actually  put  on  board ;  or  that  there  was  some  contract  for 
putting  them  on  board,  and  that  the  ship  was  ready  to  receive 
Ae  goods,  and  the  goods  ready  to  be  shipped  under  such 
contract,  before  the  loss,  (u) 

On  the  other  hand,  where  the  freight  intended  to  be  in-  where  the 
8ured  is  the  price  of  the  hire  of  the  ship  under  a  charter-party,  1,1^  of  the  ship 
the  cases  show,  that  the  inchoate  right  to  such  freiffht  vests  for  a  voyage 

.  ,  .         °  °  under  a  charter- 

in  the  shipowner  directly  the  ship  has  broken  ground  on  the  party,  the  in- 

voyage  described  in  the  charter- party ;  from  that  moment  ^g  on  the 

nothing  can  intercept  the  earning  of  freight  under  the  terms  ****p*®  JT*'^*^^ 

of  the  charter-party,  except  the  breaking  up  of  the  voyage  Toyage. 

^J  the  perils  insured  against ;  and,  consequently,  from  that 

moment,  the  shipowner,  has  an  insurable  interest  in   the 

freight,  which,  but  for  the  intervention  of  such  perils,  he  has 

thus  put  himself  in  a  position  to  earn,  (v) 


(0  Dictum  of  Mr.  Ch.  J.  Eyre  in  son,  ibid.  329.     Forbes  p.  Axpinall,  13 

Curling!,.  Long,  1  Bos.  &  Pull.  636.  East,  331.     Flint  v.  Flemyng,  1  B.  & 

(>)  Montgomery  «.  Egginton,  3  T.  Ad.  45.     Devaux  v.  J'anson,  5  Bingli. 

'^>-  362.     Truscott  v.    Christie,    2  N.  C..519. 
Brod.  &  Bingh.  326.     Parke  r.  Hcb-         (r)  Thompson  v.  Taylor,  6  T.  Hep. 
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Insurable  inte- 
rest in  freight. 

Insurable  in- 
terest of  ship- 
owner in  freight 
of  bis  own 
goods  carried 
on  board  his 
own  ship. 

Liability  for 
dead  freight. 


Freight  paid  in 
advance. 


Insurable  in- 
terest in  profits. 

In  order  to  an 
insurable  in- 
terest on  pro- 
fits, the  assured 
must  give  some 
))robable  proof 
that  profits 
would,  in  fact, 
have  been  re- 
alised but  for 
tiie  loss. 


The  shipowner  has  an  insurable  interest  in  the  profit  Fie 
expects  to  make  by  carrying  his  own  goods  in  his  own  shij?, 
and  this  interest  he  may  protect  by  a  general  policy  on 
freight,  (w) 

The  charterer,  as  we  shall  see  more  at  large  hereafter,  hns 
an  insurable  interest  in  protecting  himself  against  the  liability 
of  having  to  pay  dead  freight,  under   the  covenants  of  a 
charter-party,  to  the  full  amount  of  the  sum  he  haa  cove- 
nanted so  to  pay.  (x) 

If  the  charterer  of  a  ship  have  advanced  money  for  shipping, 
expenses,  &c.,  and  it  clearly  appears  by  distinct  and  explicit 
words  to  that  effect  in  the  charter-party,  that  such  advance 
was  made  in  part  payment  of  the  freight,  he  has  an  insurable 
interest  in  the  money  so  advanced,  though,  as  it  seems,  he 
must  protect  it  by  a  special  policy,  and  not  simply  as 
freight,  (y) 

Art.  2.   Insurable  Interest  in  Profits  and  Commissions. 

§  107.  Proceeding  next  to  the  consideration  of  what  con- 
stitutes an  insurable  interest  in  profits  and  commissions,  we 
find  that  it  is  "  an  expectancy  coupled  with  a  present  existing 
title." 

First,  it  is  an  expectancy ;  that  is,  not  a  mere  imagination 
or  vague  possibility  of  realising  profits,  which  may  or  may 
not  be  made,  but  a  moral  certainty  of  making  ascertainable 
profits. 

Accordingly,  in  this  country  it  has  been  held,  that  before 
the  assured  can  recover  under  a  policy  on  profits,  on  a 
declaration  averring  the  interest  to  be  in  him,  some  satis- 
factory evidence  must  be  given  to  show,  that  had  the  goods, 
out  of  which  the  profits  were  expected  to  arise,  not  been 
prevented  by  the  intervening  loss  from   arriving  at  their 


478.  Horifbastle  o.  Suart,  7  East, 
400.  Atty  V.  Lindo,  1  Bos.  &  Pull. 
N.  R.  236.  Davidson  r.  Willasey,  1 
Maule&  Sel.  312. 

(w)  Flint  v.  Flcmyng,  1  B.  &  Ad. 
45.  Devaux  v.  J'anson,  5  Bingh.  N.  C. 
519. 


ix)  Pullen  V.  Stanifortb,  11  East, 
232. 

(y)  De  SiWale  v.  Kendall,  4  Maulc 
&  Sel.  37.  Manficld  o.  Maitland,  4 
B.  &  Aid.  585.    Winter  ©.  Haldimand, 

2  B.  &  Ad.  649.     Saunders  r.  Drew, 

3  B.  &  Ad.  445. 
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destined  market,  some  profit  would,  in  fact,  have  been  made.   Insurable  in- 

In  fact,  in  order  to  give  an  insurable  interest  in  profits,  it 

must,  in  the  language  of  Lord  Mansfield,  "  appear  pretty 
certain^  that  profits  would  liave  been  made  had  the  goods 
arrived. 

Thus,  in  the  case  of  Grant  v.  Parkinson^  which  was  the   Cases  Ulustrat- 
first  that  decided  the  insurability  of  expected  profits,  the  tion. 
insurance  was  "  on  the  profits  expected  to  arise  from  a  cargo   Grant  r.  Par- 
ofmolasses^^  shipped  from  Surinam  to  Quebec,  and  belonging   Uougl!  16. 
to  the  assured,  who  had  a  contract  with  government  to  supply 
the  army  in  Canada  with  spruce-beer,  in  the  manufacture  of 
which  the  cargo  was  intended  to  be  used:  the  court  held, 
that  this  was  an  insurable  interest.  Lord  Mansfield  observing, 
**  That,  the  insurance  being  on  the  profits  of  a  cargo  belong- 
ing to  a  man  who  had  a  contract  to  supply  the  army ;  if  it 
arrived  safe,  the  profits  were  pretty  certain,  (z) 

In  Barclay  v.  Cousins  the  policy  was  "  on  profits  "  expected   Barclay  *.. 
to  arise  out  of  the  sale  and  barter  of  a  cargo  shipped  on  a  £351^  544^ 
voyage  from  the  West  Indies  to  the  coast  of  Africa  and  back, 
the  proceeds  of  which  were  to  be  invested  in  slaves.     Mr.  J. 
Lawrence,  while  he  achnkted,  for  the  sake  of  argument,  that 
in  some  mercantile  adventures  there  might  be  so  much  un- 
certainty as  to  the  profits,  as  to  make  it  impossible  to  insure 
them  without  the  policy  being  a  wagering  contract,  yet  said, 
that  the  court  could  not  presume  this  to  be  the  case  with 
the  profits  expected  to  arise  from  the  exchange  of  a  cargo  in 
the  African  trade,  that  trade  having  been  long  established 
and  engaged  in  by  numbers  to  great  advantage  for  a  con- 
tinued succession  of  years,  (a)     In  these  two  cases  then,  the   In  these  two 
court  appear  to  have  required  no  further  proof  of  the  pro-  orHy' required  * 
habihty  of  profit  being  realised,  than  evidence  of  the  nature  P»'o«<*o^*he 

f  ^  ,  .  .  generally  pro* 

01  the  trading  adventure  on  which  the  insurance  was  cflTected.   fitable  nature 
In  the  case  of  Hodgson  r.  Glover,  however,  in  which  the  stricter  rule, 

however,  seems 
to  be  laid  down 

(*)  Grant  r.   Parkinson,  3  Dougl.  MS.  note.     See  also  Marshall  on  Ins.    J^.^    . 

^^-    S.C.  6  T.  Rep.  483.  note.      See  95.     Park  on  Ins.  561,  8th  ed. 
also  I^ucena  v.   Crawfurd,   3    Bos.  8c         (a)  Barclay  r.  Cousins,  2  East,  544, 

1  uli.  85^  where  a  report  of  the  case  is  St-e  the  observations  of  Mr.  J.  Law- 

gi^en  from  Mr.  Dunning  s  brief  and  a  rencc,  p.  550. 
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Insurable  in-      policy   was  OR  "  profits,"  cxpcctcd   to  arisc  from  a  similar 

es  in  pro        adventure  from  Liverpool  to  the  African  coast,  with  an  out- 

Glov^e  East,  ward  cargo,  which  was  there  to  be  bartered  for  skives,  to  be 

SI 6.  carried  on  in  the  ship  to  the  West  Indies    for   sale,   the 

court  went  further,  and  nonsuited  the  plaintiff,  because  he 
did  not  show  that,  if  no  loss  had  intervened,  and  the  slaves 
had  all  got  to  a  market,  any  profit  would  have  been  pro- 
duced, (b) 
Eyrev.  Glover.  Accordingly,  in  the  next  case  of  a  similar  kind  which  came 
16  East,  218.     |jefore  the  court,  and  in  which  the  profit  insured  was  that 

expected  to  arise  from  the  sale  of  a  homeward  cargo  of  flax 

shipped  at  Biga  for  Hull,  care  was  taken  to  allege  in  the 

declaration,  and  to  prove  at  the  trial,  that  the  flax,  had  it 

arrived  sound,  would  have  realised  a  profit  to  the  amount 

insured,  (c) 

In  Uie  United        In  America  the  rule  is  different,  and  several  cases  there 

this kindU not  decided  establish  the  doctrine,  which  has  been  adopted  by 

required  in  a      ^j^    Supreme  court  of  the  United   States,  that  the  fact  of 

policy  on  pro-      ^       ^   f  ^  ^        ^  ^ 

fits.  being  interested  in  the  profits  constitutes  an  insurable  In- 

terest, without  proof  that  there  would  have  been  a  profit, 
had  the  voyage  not  been  interrupted  by  the  perils  insured 
against,  (rf) 

In   practice   the  English  rule  must  be  observed  in  thi^ 
country,  and  the  declaration  framed,  and  the  evidence  pre- 
pared accordingly. 
Besides  a  pro-        The  next  thing  required  to  give  an  insurable  interest  in 
anc^^orprotit,     profits  IS,  that  the  assured  must  have  not  only  an  expectancy, 
the  assured         ^y^^  couplcd  therewith,  a  present  existing  title  to  the  subject 

must  also  haTC 

a  present  exist-  matter  out  of  which  the  profits  are  expected  to  arise,  {e) 
*"Kil!l**J.-*#!l!        The  substratum  and  foundation  of  the  insurance,  in  the 

suuject  matter  ' 

out  of  which 

exD^ted  to  W  Hodgson  ©.  Glover,  6  East,  316.  and  sec  the  other  cases  collected  by 

In  this  case   Mr.  J.Lawrence  agreed  him,  pp.  124,   125.     Sec  also  Kent's 

with  the  rest  of  the  court,  and  said,  Comm.,  vol.  iii.  p.  372.  ed.  1844. 
"  The  case  is  defective  in  not  sliowing         (e)    **  I    admit,**    says    Mr.   Baron 

that  if  there  had   been   no  thipwreck  Parke,  "  that  proBts  may  be  insured, 

there  would  have  l)cen  some /^ro/f/.**  but  that  is  on  the  ground  tliat  they 

(c)  Eyre  v.  Glover,  16  East,  218.  form  an  additional  part  of  the  value  of 

{d)  t  Patapsco  Ins.  Comp.  9.  Coul-  the  goods  in   tcAicA   tht  plaintiff  hoM 

ter,  3  Peter's  Sup.  Court  Rep.  222.,  already  an  interest,** 
cited  in  Phillips  on  Inn^  vol.  i.  p.  126.: 


expected  to 
arise. 
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langnagc  of  Lord  Mansfield^  must  be,  not  a  bare  expectation  Insurable  in- 

of  interest  in  a  subject,  with  which,  at  the  time  of  effecting  ' 

the  insurance  (more  correctly,  at  tlie  time  of  loss),  the  assured 
was  not  connected,  but  an  expectation  of  profits  on  goods 
(U  tliat  time  Ids  (i.  e.  at  the  time  of  loss),  and  insurable 
together  with  the  profits.  (/) 

"  The  doctrine,"  says  Mr.  J.  (afterwards  Chancellor)  Kent, 
"that  runs  through  all  the  cases,  is,  that  the  assured  must 
have  an  interest  in  the  subject-matter  from  which  the  profits 
are  to  proceed,  in  order  to  prevent  the  policy  from  being 
considered  a  wager."  (g) 

Accordingly,  it  will  be  found  that  in  all  the  cases  already 
cited,  the  party  insuring  profits  was  interested  in  the  cargo, 
from  which  tlie  profits  were  expected  to  arise,  and  was  so  in- 
terested at  the  time  of  loss  (A) ;  and  the  fact  that  he  was  so 
interested,  is  one  which  must  be  alleged  in  the  declaration 
and  proved  at  the  trial. 

Commissions,  as  to  their  insurability,  stand  on  the  same  CommiaBbns 
ground  as  profits ;  and,  as  wc  have  already  seen,  arc  clearly  itandorihe* 
established  in  Enriish   law,   to  be   lawful   subjects  of  in-  Mme  ground  as 
8urancc  («) 

But  in  all  cases  alike,  in  order  to  make  out  that  he  had  an  And  in  both 
insurable  interest,  the  party  insuring  profits  or  commissions  \^^  eoods^ut 
must  show,  that,  at  the  time  of  tlie  loss,  the  goods,  out  t)f  the  *^^  ^h^«**  **>« 

.  ,  .     ,  profits  or  com- 

^c  of  which  the  profits  or  commissions  were  expected  to  missions  arc 
wise,  were  either  actually  on  board,  or  ready  or  contracted  ariserwere^at 
^\^mU  on  board,  so  that  nothinc:  but  the  loss  intervened  rwk at  the  time 

.  ...  .    .         of  loss,  and  then 

(>ctwecn  the  assured  and  his  realising  such  profits  or  receiving  legally  vested 

(,,,.1  •     •  in  the  assured, 

such  commissions.  he  has  no  in. 

Thus,  where  a  party  effected  an  insurance  on  commissions,  surable  interest 

expected  to  arise  upon  the  sale  and  disposition  by  himself  in  ing  this  posi- 
tion. 

CO  See  the  dictum  of  Lord  Mans-  (A)    See    Grant    o.     Parkinson,    3 

ueM  in  Grant  v,  Parkinson,  as  cited  in  Dougl.  16.   Barclay  o.  Cousins,  2  East, 

*  nportof  that  caw  in  Lucenav.  Craw-  544.      Hodgson    p.     Glover,    6  East, 

fun*.  3  Bos.  &  Pull.  85.,   from   Mr.  316.     Eyre  r.  Glover,  16  East,  218. 

Dnnuing',  brief,  and  a  M&  note.  (t)  Flint  v,  Le  Mesurier,  Marshall 

0)  t  Abbott    V,    Sebor,   3   Johns'  on  Ins.  104.  133.     Park  on  In&  563. 

Cm«,  39.,    cited    Phillips    on    Ins.,  King  v.  Glover,  2  Bos.  &  Pull.  N.  R, 

▼ol.lp.i25.  206. 

E 
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Insurable  in-     Dublin,  of  produce  expected  to  be  shipped  (under  the  term 

terest  in  profits* 

—  of  a  charter-party  between  himself  and  the  shipowner)  oi 

1  Campb.  542.'  board  the  ship  at  Jamaica,  for  her  hometcard  voyage ;  and  i 
appeared  that  the  ship  was  lost  by  capture,  on  her  outwar 
voyage,  before  reaching  Jamaica,  and  that  no  cargo  was  ther 
ready,  or  contracted  to  be  shipped  on  boai*d  her,  it  was  helc 
that  the  plaintiiT  had  no  insuniblc  interest  in  such  commit 
sions  (J) ;  Lord  Ellenborough  said,  **  It  strikes  me  that  thi 
was  a  mere  expectation.  The  expectation  is  frustrated  b; 
the  capture,  and  the  interest  was  never  on  board ;  this  is  a 
insurance  of  the  expectation  of  an  expectation^^  The  defendan 
accordingly  had  a  verdict ;  and,  on  motion  for  a  new  tiia 
the  court  were  clearly  of  opinion  that  the  plaintiff  had  not  a 
insurable  interest  when  the  loss  happened.  Lord  EUenboroug 
on  that  occasion  said,  ^^  This  case  carries  us  into  the  land  c 
dreams;  and,  if  supported,  would  introduce  the  practice  c 
insuring  a  20,000/.  prize  in  the  lottery  without  purchasing 
ticket,  (k) 
StocWalc  V.  Upon  the  same  principle  the  following  case  was  decided  :- 

Bunlop,  X  Liverpool  merchant  having  verbally  contracted  with  a  ship 

224.  owner  to  sell  him  a  quantity  of  palm  oil  "  to  arrive  "  by  oti 

of  his  shipsy  then  engaged  in  loading  the  oil  on  the  coast  c 
Africa,  effected  an  insurance  on  the  profits  expected  to  aris 
from  the  sale  and  disposal  of  this  palm  oil  on  its  arrival  ii 
Liverpool  (Z) :  in  the  result,  the  oil  never  did  arrive  in  th 
ship,  which  was  eptirely  disabled  on  the  coast  of  Africa,  aiM 
the  merchant  brought  his  action  on  the  policy  for  a  total  loss 
Proof  was  given  at  the  trial  that  the  term  "  oil  to  arrive  pe 
ship  "  was  a  mercantile  term,  and  that  under  such  a  contrac 
as  that  made  in  the  present  case,  if  the  oil  did  not  arrive  i 
the  ship,  the  plaintiff  had  no  right  to  it :  under  these  circum 
stances  the  court  held,  that  as  there  was  no  written  contraci 


(j)  Knox  ».  Wood,  Park  on  Ins.         (/)  The  policy  was  in  the  commo 

564.  8tb  ed.     1  Camp.  542.     Tliere  is  fonn,  **  upon  any  kind  of  goods  an 

a  discrepancy  between  the  two  reports,  merchandise,  8cc.,  and  upon  the  bod; 

which  however  does  not  aiiect  the  prin-  tackle,  &c.,  of  the  sliip,  and  valued  ) 

ciple  here  in  question.  50QL  on  projittj" 

(ft)  1  Camp.  544. 
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nor  any  contract  at  all  which  the  assured  could  have  enforced  insurable  in- 

I       P       1  1  t  .  ^1  1         .1111  •  terest  in  profits. 

at  law  for  the  sale  to  him  of  the  palm  oil,  he  had  no  interest  

whatever  in  such  palm  oil  at  the  time  of  the  insurance  or  the 
loss,  and  consequently  had  no  insurable  interest  in  the  profits 
expected  to  arise  from  its  sale  or  disposal,  (m) 

"  In  this  case,"  says  Lofd  Abingcr,  "  the  plaintiffs  had  no 
present  interest^  and  none  can  attach  on  such  a  contract  as 
thw,''  "  At  the  time  of  the  insurance  and  the  loss,"  says 
Mr.  Baron  Parke,  "  there  was  merely  an  expectation  of  pos- 
BCfflion  on  the  part  of  the  plaintiffs,  founded  on  the  mere 
promise  of  the  vendors,  but  there  was  an  entire  absence  of 
interest  in  the  subject  matter  of  the  insurance."  (n) 

In  this  case  Mr.  Baron  Parke  also  observed,  tliat  the  slu))- 
omen  might  have  insured  their  profits,  because  they  had  the 
poods;  or  they  might  have  assigned  the  oil  to  a  third  person, 
and  he  might  have  insured. 


Art.  3.  Insurable  Interest  of  the  Lender  in  Bottomry  and 
Respondefiiia,  and  also^  in  certain  Cases,  of  the  Borrower. 

§  108.  Where  money  is  lent  on  bottomry  it  is  understood  insurable  in. 
that,  if  the  ship  be  lost,  the  lender  loses  also  his  whole  money ;  [^^^^  *"  ^'' 

,  ^        ,  ^       tomry  and  re- 

wit  if  the  ship  arrive  in  safety,  then  he  shall  receive  back  his  spondentia. 

prindpal,  and  also  the  premium  or  maritime  interest  agreed  Nature  of  bot- 

npon,  however  much  it  may  exceed  the  legal  rate  of  interest ;  *°™'^  ^°""** 

it  is  plain,  therefore,  that  the  lender  on  bottomry  has  an  The  fcncfrr  on 

insurable  interest  in  the'  safety  o'f  the  ship,  and  accordingly,  an  insi^ble* 

as  we  have  already  seen,  money  lent  on  bottomry  may  be  *"^<^'*»*  »"**»« 

the  subject  of  marine  insurance.  ship. 

The  insurable  interest  of  the  lender  in  these  cases  will  In  order  to 

depend  upon  the  validity  of  the  bottomry  bond.     In  order  to  mVeresTtbe^  * 

give  an  insurable  interest,  the  money  secured  by  the  instru-  ™°"h^^'^ 

muitt  be  made 

(•)  Stockdale  c.   Dunlop,  6  Mees.         (»)  Ibid.  233.     See  the  same  prin-    jhc^'wrival  o" 

&  ^eU.  224.     The  issue   upon    the  ciplc  recognised  by  Mr.  J.  Bayley.  in    the  ship, 

piadini;^  was,  in  terms,  whether  **  tht  the  case  of  Fragano  ».  Long,  4  B.  &  Cr. 

P^^fff  ittn  imteretted  im  the  profitM  to  219.    222.:   it  was  an  insurance   "on 

^*^  ox'  he  made  from  the  taie  and  dia-  gooda:* 
P^'^ftketaidpalmoiL'' 
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Insurable  in- 
terest in  bot- 
tomry. 

Simmonds  v. 
Hodg<on, 
6  Bingh.  114. 
S.  C.  in  error, 
S  B.  &  Ad.  50. 


The  horrover 
on  bottom^ 
has  no  insurable 
interest,  except 
in  the  surplus 
by  which  the 
value  of  the 
hypothecated 
property  ex- 
ceeds the 
amount  of  the 
loan. 

Nature  of  re- 
Kpondentia 
loans,  and  in- 
surable interest 
thereon. 


ment  of  hypothecation  must,  upon  a  fair  construction  of  sue 
instrument,  be  made  to  depend  on  the  arrival  of  the  shii 
Hence,  where  in  an  insurance  " on  bottomry ^^  it  appeare 
that  the  words  of  the  instrument  were,  "  I  bind  myself,  m 
ship  and  tackle,  &c.,  to  pay  the  sum  borrowed  with  tweV 
per  cent,  bottomry  premium,  in  eight  days  after  my  arriv 
at  the  port  of  London  ;"..."  and  I  do  hereby  make  lial: 
the  said  vessel,  her  freight,  and  cargo,  whether  she  do  or 
not  arrive  at  the  above-mentioned  port  of  London  :  ^  it  ^ 
contended,  that,  as  the  master  had  thus  bound  himself  p( 
Bonally,  the  payment  of  the  sum  borrowed  never  depend 
on  the  arrival  of  the  ship ;  and,  consequently,  that  the  lenc 
had  no  such  interest  in  the  risk  of  the  voyage  as  to  enti 
him  to  insure  the  money  lent.  The  Court  of  Common  Ph 
acceded  to  this  argument,  and  gave  judgment  for  the  defer 
ant  (o) ;  but  the  Court  of  King's  Bench  reversed  their  juc 
ment,  being  of  opinion  that  the  words  "  my  arrival "  must 
taken  to  mean,  not  the  personal  arrival  of  the  master,  but  1 
arrival  in  the  ship  ;  and  the  clause  "  whether  she  do  or 
not  arrive  in  the  port  of  London,"  must  be  construed 
mean,  not  "  whether  she  be  lost  or  not,"  but  **  whether  s 
arrives  in  the  port  of  London  or  some  other  port;^  they  wc 
of  opinion,  therefore,  that,  under  this  instrument,  the  loss 
the  ship  involved  the  loss  of  the  money  lent,  and  therefo 
that  the  lender  might  insure  his  interest  therein,  and  descril 
it  in  the  policy  as  "bottomry." 

The  borrower  on  bottomry  and  respondentia  has  no  i 
surable  interest  in  the  property  pledged,  except  in  as  for 
the  value  of  such  property  exceeds  the  amount  for  wjiich 
is  pledged.  If  pledged  to  its  full  value,  it  is  obvious  that  t 
borrower  can  have  no  insurable  interest  in  its  safety  ;  for 
such  case,  if  the  property  arrives,  it  goes  to  satisfy  the  del 
if  lost  by  the  risks  within  the  hypothecation,  tlie  borrowei 
discharged. 

Kespondentia  is  a  loan  upon  the  goods,  to  be  repaid  to  ' 
lender,  together  with  the  marine  interest,  if  the  goods  arri 

(o)  Simmonds  v.  Hodgson,  G  Bingh.  114.     In  error,  3  B.  &  Ad.  50. 
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not  to  be  paid  if  they  are  lost :  the  insurable  interest,  there-  Insurable  in- 
forc,  of  the  lender  on  respondentia,  stands  on  the  same  ground  tomrj. 


with  that  of  the  lender  on  bottonuy,  viz.  that  he  has  a  direct 
interest  in  the  arrival  of  the  goods. 

The  following  provision  is  contained  in  the  fifth  section  of 
the  act  of  the  19  Geo.  2.  c.  37.  (against  Wager  Policies),  re- 
specting the  insurance  of  bottomry  and  respondentia  in  East 
Indian  voyages :  — 

"  All  sums  of  money  lent  on  bottomiry  or  respondentia  upon  Pi-ovisiona  of 
ships  belonging  to  his  majesty's  subjects  bound  to  or  from  c.  37.  a.  5.  as 
the  East  Indies^  shall  be  lent  only  on  the  ship,  or  on  the  ^^^^^^ 
merchandise  or  effects  on  board,  or  to  be  laden  on  board,  and  Joans,  and  the 
shall  be  so  expressed  in  the  condition  of  the  bond ;  and  the  thereof,  in  the 
benefit  of  salvage  shall  be  allowed  to  the  lender,  his  agents  or  ^^^^j,^°^ 
assigns,  who  alone  shall  have  a  right  to  make  insurance  on 
the  money  so  lent ;  and  the  borrower  shall  recover  no  more 
on  any  insurance  than  the  value  of  his  interest  in  the  ship,  or 
^  the  goods  on  board,  exclusive  of  the  money  so  borrowed:  and 
m  case  it  shall  appear  that  the  value  of  his  share  in  the  ship, 
or  in  the  goods  on  board,  doth  not  amount  to  the  sum  bor- 
rowed, he  shall  be  responsible  to  the  lender  for  so  much  of 
the  money  borrowed  as  he  hath  not  laid  out  in  the  ship  or 
goods  on  board,  with  interest  for  the  same,  together  with  the 
uisurance  and  all  other  charges  thereon,  in  the  proportion 
wUch  the  money  not  laid  out  shall  have  to  the  whole  money 
lent,  notwithstanding  the  ship  and  goods  be  totally  lost." 


Abt,  4.  Insurable  Interest  of  Consignees,  Factors,  or  Agents. 

\  109,  ."  There  are  different  sorts  of  consignees :  some  have  Insurable  in- 
.»  power  to  sell,  manage,  and  dispose  of  the  property,  subject  signees,  ftctors, 
^wily  to  the  rights  of  the  consignor ;  others  have  a  mere  naked  of  agents. 
nght  to  take  possession  "  (/?) ;  others,  again,  it  may  be  added,   DiffereDt  kinds 
though  not  intrusted  to  sell,  are  yet  interested  in  the  property,  ^ 

M  having  a  lien  or  claim  upon  it  for  their  advances. 


(?)  Per  Lord  Eldou  in  Lucena  0.  Crawfurd,  2  Bos.  &  PulL  3i^4. 
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Insurable  iu- 
terest  of  con- 
signees, factors, 
or  agents. 


Mere  naked 
consignees  not 
entrusted  to  sell, 
nor  having  a 
lien  for  ad- 
vances, have  no 
insurable  in- 
terest so  as  to 
entitle  them  to 
insure  in  their 
own  names,  and 
on  their  own 
account, 
though  they 
may,  under 
certain  circum- 
stances, insure 
on  account  of 
the  con§iffnor, 
without  orders 
from  him  to 
that  effect 


But  coasignccs 
having  a  lien,  or 
indorsees  of  the 
bill  of  lading, 
to  whom  a  ge- 
neral balance  is 
due,  have  an 
insurable  in- 
terest to  the 
extent  of  thcif 
claim. 


It  is  obvious  that  the  riirhts  of  these  different  kinds  < 
consignees  to  effect  an  insurance^  must  vary  with  the  varioi 
relations  in  which  they  stand  to  the  property  and  to  tl 
consignor. 

With  regard  to  consignees  who  have  a  mere  naked  right  1 
take  possession^  without  being  either  intrusted  to  sell  it  c 
commission^  or  having  a  lien  upon  it  for  their  advances,  Loi 
Eldon  says,  "  1  will  not  say  that  they  may  not  insure  if  the 
state  the  interest  to  be  in  their  principal ; "  and  accordingl; 
as  we  have  already  seen,  such  persons  may  effect  an  insurani 
on  the  property  under  the  terms  of  the  28  Geo.  3.  c  56.,  i 
their  own  names  on  account  of  the  consignors^  which  latt< 
will  be  bound  by  the  policy  so  effected  if  they  subsequent! 
adopt  it,  after  notice,  {q) 

But  such  mere  naked  consignees  have  no  insui'able  interei 
so  as  to  enable  them  to  effect  the  policy  in  their  own  name 
and  on  their  own  account,  and  to  recover  upon  it,  averrin 
the  interest  to  be  in  themselves. 

They  have  no  legal  property  in  the  subject  matter  of  th 
insurance;  they  are  not  beneficially  interested  in  it;  and  the 
can  therefore  only  effect  the  insurance  on  account  of  thoe 
who  are  so  interested  and  so  entitled ;  and  must  aver  the  ii 
terest  to  be  in  those  on  whose  account  the  insurance  wi 
made,  (r) 

But  with  regard  to  the  other  sorts  of  consignees  abo'^ 
alluded  to,  i*  e.  consignees  w*ho  have  a  lien  or  claim  on  tl 
property  in  respect  of  advances ;  or  commission  agents,  1 
whom  it  is  entrusted  for  the  puri)oscs  of  sale ;  or  indorsees  c 
the  bill  of  lading,  to  whom  a  general  balance  is  due ;  there  i 
iio  doubt  that  they  may  effect  an  insurance  on  the  property 
in  their  own  names,  and  on  their  own  account,  to  its  y/hoU 
Value,  and  recover  thereon,  averring  the  interest  to  be  it 
themselves  (at  all  events  to  the  amount  of  their  lien,  dam 
or  balance),  though  they  have  received  no  previous  instru(5 


(q)  Woolff  V.  Homcastle,  1  Bos.  &     Mr.  J.   Lawrence    in    his  celebrattc 
Pull.  31G.  judgment   in  Lucena  v.   Crawfurd,  $ 

(r)  See   tbe   admirable   remarks  of     Bos.  &  Tull.  N.  U.  307. 
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tions  from  the  consignor  to  insure,  nor  any  subsequent  rati-  Insurable  in. 

£    X*        J*  ^1      •  terest  of  con- 

lication  of  the  insurance.  signees,  foctors, 

Thus,  in  the  case  of  Godin  r.  The  London  Assurance  Qf  agents. 
Companyy  it  was  held  that,  where  goods  were  consigned  by  a 
Bossian  merchant  to  his  factor  in  tliis  country,  to  whom  a 
general  balance  was  due  from  the  Bussian  merchant,  such 
&ctor  had  an  insurable  interest  in  the  goods  so  consigned,  to 
the  extent  of  his  general  balance,  and  might  recover  thereon, 
averriDg  the  interest  to  be  in  himself;  and  this,  though  the 
bill  of  lading  of  the  goods  had  been  indorsed  away  to  another 
party,  (i)  And,  in  the  same  case,  the  party  to  whom  the 
bill  of  lading  had  been  indorsed,  and  to  whom  the  Kussian 
merchant  was  also  indebted  for  advances  to  a  greater  amount 
than  the  value  of  the  cargo,  was  held  clearly  to  have  an  in- 
eurable  interest,  and  to  be  entitled  to  recover,  under  a  policy 
efiected  on  his  account,  the  full  value  of  the  insurance. 

Prim&faciey  the  indorsement  and  delivery  of  a  bill  of  lading  PrimA  facie  the 
^eats  the  whole  property  and  interest  in  the  goods  in  the  bill^ona^g** 
indor8ee(^);  who,   from  the    moment  of  indorsement,   has  has  an  insurable 
an  insurable  interest  in  them,   to  the  full  extent  of  their  goods  to  the 
value.    If,  however,  it  can  be  made  clearly  to  appear,  by  [heir^Tldue^^ 
satisfactory  evidence,  that  the  assignment  of  the  bill  of  lading  but  if  such  jn- 
uonly  intended  to  have  a  limited  extent,  as,  e.g.  to  bind  the  only  intended 
nett  proceeds  of  the  consignment  in  the  hands  of  the  con-  ^  ^^^  Ihe**" 
aignor's  agents,  the  consignor,  notwithstanding  such  indorse-  consignor  re- 

A     1       1  Ml       n  1    1*         1  -ii  •  11*  •       tamsan  insura- 

ment  of  the  bill  of  lading,  has  still  an  insurable  interest  m  ble  interest 
the  goods,  since  he  continues  to  be  as  directly  concerned  in 
their  safety  as  before  the  indorsement,  (zi) 

That  a  consignee  of  goods,  who  is  entrusted  as  a  commis'^  Cases  illustrat- 
ion agent  to  sell  them,  or  who  has  accepted  bills  on  them,  ihatVparw '^'^ 
or  has  a  general  balance  against  the  consignor,  has  an  insur-  *'*^*"|^  ^*®° 
able  interest  in  such  goods,  at  all  events  to  the  extent  of  his  consignee,  com- 
claim,  is  a  position  which  has  received  frequent  illustration  in  Uldol^'^Sr  bm 
wr  jurisprudence.  ?^  ^*^*?«'  *<: ; 

^  has  an  insurable 

interest  in  them 
to  the  extent  of 
<•)  Godin  V,   I^ndon  Ass.  Comp.,     M*Andrcw  r.  Bell,  1  Esp.  573.     Hib-    bis  lien. 

*  Bun.  489.     1  W.  BL  103.  bert  v.  Carter,  1  T.  Rep.  748. 

^0  Caldwell  o.  Bell,  1  T.  Rep.  205.         («)  Ilibbert  i%  Carter,    1  T.   Rep. 

745. 
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Insurable  in- 
terest of  con- 
signees, fectors, 
or  agents. 

Woolffo. 
Homca&tle. 
1  Bos.  &  PulL 
SI  6. 


Hill  V,  Secre- 
tan,  I  Bos.  & 
Pull.  S15. 


Robvrtflon  v. 
Hamilton,  14 
East,  523. 

Insurable  in» 
tercst  in  cap- 
tured property 
after  restitu- 
tion. 


Thus,  where  the  general  agents  of  the  consignor,  on  tl 
refusal  of  the  consignees  to  accept  the  goods,  had  themselv 
retained  the  bills  of  lading  in  their  own  hands,  and  had  al 
accepted  bills  on  account  of  the  consignment  to  tlie  amoui 
of  300/.,  it  was  held  that  such  general  agents  had  an  insural 
interest  to  the  amount  of  their  acceptances,  on  the  ground, 
stated  by  Mr.  J.  Buller,  that  "  a  debt  which  arises  in  co 
sequence  of  the  article  insured,  and  tchich  tvould  have  giv 
a  lien  upon  ity  does  give  an  insurable  interest,  (v) 

The  house  of  De  la  Torre,  in  Spain,  consigned  a  cargo 
wool,  with  the  bill  of  lading  indorsed  to  the  firm  of  Du  Be 
and  Son,  in  London,  directing  them  to  hold  part  of  it  i 
Messrs.  Hill  &  Co»  of  Exeter.  Hill  &  Co.  had  given  ] 
orders  for  the  wool,  but  De  la  Torre  &  Co.  were  indebted 
them  in  the  sum  of  5007.  The  court  held  that,  under  the 
circumstances,  Hill  and  Co.  had  clearly  an  insurable  inten 
in  that  part  of  the  wool  which  was  held  by  Du  Bois  &  S 
for  their  benefit,  and  might  recover  under  a  count  averrii 
the  interest  to  be  in  them,  (w)  Where,  however,  the  co 
signer  directed  the  consignees  to  hold,  not  the  goods,  but  t: 
proceeds  of  the  goods,  to  the  use  of  his  creditor,  tliis  w 
held,  in  the  United  States,  not  to  give  such  creditor  i 
insurable  interest  in  the  goods,  (x) 

Two  British  ships,  the  Koss  and  the  Atlantic,  having,  wi 
their  cargoes,  been  captured  by  the  Spaniards,  the  plamtl 
(who  were  owners  of  the  Ross) ;  the  owners  of  the  Atlanti 
and  the  proprietors  of  the  cargoes ;  gave  a  joint  authority 
one  Cowan,  to  endeavour  to  obtain  restitution.  Cowan,  I 
giving  up  part  of  the  cargoes  to  the  captors,  obtained  restit 
tion  of  the  rest,  together  with  the  two  ships,  in  a  massyj 
the  general  benefit  of  all  concerned.  He  drew  bills  on  t 
plaintiffs,  for  his  general  expenses  in  effecting  this  arrangeme 
which  the  plaintiff s  accepted  and  paid;  and  he  also,  togetl 
with  the  rest  of  the  property,  consigned  to  them  the  Atlan 


(v)  Woolff  V,  Homcastle,  1  Bos.  & 
Pull.  316.  323. 

{w)  Hill  r.  Sccretan,  1  Bos.  &  Pull. 
315. 


(a:)  t  Murray  v.  Colonial  Ins. Cor 
1 1  Johnson's  Kcp.  30L».  lliilllps 
Ins.,  vol.  i.  p.  108. 
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(the  ship  of  which  they  were  not  orminally  owners),  in  order.  Insurable  in- 

I  1    .  .,./.,  mi     -  •         terest  of  con- 

as  he  expressed  it,  to  simphfy  the  concern.     The  question  signees,  factors, 

arose  upon  an  insurance  effected  by  the  plaintiffs  on  the  ship  Q^  '^g^"  ^ 
Adantic  after  her  restitution,  and  especially  on  the  two  first 
counts  of  the  declaration,  which  averred  the  interest  to  be  in 
the  plaintiffs.  Lord  Ellenborough  and  the  Court  of  King's 
Bench  were  of  opinion  that  the  plaintiffs,  under  the  circum- 
stances, had  a  clear  insurable  interest  in  the  ship  Atlantic. 
They  were  the  original  owners  of  one  of  the  captured  ships, 
and  after  the  whole  of  the  captured  property  had  been  re- 
deemed by  the  sacrifice  of  a  part  for  the  general  benefit,  they 
had  advanced  money  for  securing  the  whole  concern,  which 
had  then  been  brought  into  one  mass.  They  were  also  the 
consignees  of  the  ship  in  question  from  Cowan ;  and,  there- 
fore, as  such  consignees,  having  besides  accepted  and  jjaid 
hills  for  the  expenses  of  restoring  this  ship,  conjointly  with 
the  rest  of  the  property,  they  had  on  this  ground  likewise  a 
dear  insurable  interest,  (y) 

The  couirt  in  tliis  case  held,  that  the  plaintiffs  had  an  in- 
surable interest  in  the  whole  mass  of  the  property  restored, 
and  might,  therefore,  recover  the  whole  amount  of  the  in- 
surance; in  trust,  however,  as  far  as  such  amount  might 
exceed  their  advances,  to  hold  the  surplus  for  those  who  were 
interested  with  themselves  in  the  whole. 

As  a  general  principle,  then,  there  can  be  no  doubt  that 
consignees  of  the  goods,  being  in  advance  to  the  consignors, 
or  under  acceptances  for  them,  may  insure,  in  their  own 
name  and  on  their  own  account,  to  the  full  value  of  the 
goods,  and  apply  the  proceeds  of  the  policies  to  their  own 
^efit,  up  to  the  extent  of  their  claims  in  respect  of  such 
advances  and  acceptanqps,  holding  the  residue  in  trust  for  the 
consignors,  (s) 
Such  a  consignee,  however,  is  so  far  identified  in  interest  But  such  con« 

signce  cannot 
apply  to  his 

(y)  Uobcrtion  v.  Hamilton,  14  East,  established  in  the  United  States,  f  ^^^ 

*^'  Forest  ©.   Fulton,   1  Hall's  llcp.  84., 

W  See,  in   addition   to   the    cases  cited  in  Phillips  on  Ins.,  vol.  i.  p.  117. 

■^fwdy  cited,   Carruthers  v,  Shcddcn,  121. 

Taunt,  14.     The   same  position  is 
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Insurable  in-  jmj  right  With  his  consijmor  as  not  to  be  able  to  apply  with 

signcea,  factors,  cffcct  to  his  own  interest,  which  is  derived  out  of  that  of  the 

consignor,  an  insurance  which  was  effected  in  order  to  cover 

poUcy^which*ii  *^^  interest  of  the  latter,  but  which,  owing  to  the  inter- 
not  available  to  ycntion  of  somc  principle  of  law,  cannot  be  available  for  such 

protect  the  m-  ir  ir  ' 

tercsts  of  tlic        purpOSC. 

consignor.  Thus,  Townscud,  an  American  merchant,  had  consigned 

Conway  v.         to  Mcssrs.  Conway  &  Co.,  commission  merchants  at  Livei^ 
^ray,       m  ,   ^^^j^  ^  cargo  of  American  produce,  "  for  sales  and  returns  on 

account  and  risk  of  the  shipper,**  and  assigned  to  them  the 
bill  of  hiding.  Messrs.  Conway  &  Co.  effected  an  insurance 
on  the  cargo  so  consigned,  in  their  own  names,  "  as  interest 
might  appear,**  and  debited  Townsend  with  the  premiums ; 
tfiey  being,  at  the  time  of  effecting  the  policy,  and  down  tc 
the  time  of  loss,  in  advance  to  Townsend  on  account  of  thi 
cargoy  and  having  a  general  balance  against  him  to  a  greater 
amount  than  the  sum  insured.  The  goods  were  detained  ir 
the  United  States,  under  an  American  embargo ;  whereupor 
Messrs.  Conway  &  Co.  gave  notice  of  abandonment ;  broughl 
an  action  on  the  policy  as  for  a  total  loss ;  and,  in  the  first 
count  of  the  declaration,  upon  which  the  question  mainly 
turned,  averred  the  interest  to  he  in  themselves.  Lord  Ellen- 
borough  and  the  Court  of  King's  Bench,  while  admitting,  on 
the  general  question,  that  a  consignee  so  circumstanced  might 
insure  on  his  own  account,  yet  held  in  the  particular  case 
that,  as  the  consignor  himself,  being  an  American  citizen, 
could  not  insure  against  acts  done  by  the  government  of  his 
own  country,  so  the  consignees,  though  British  subjects,  were 
as  much  incapacitated  from  applying  the  policy  to  their  in- 
terests, and  enforcing  payment,  as  though  it  had  been  made 
on  their  account,  (a) 
General  agents  Thc  general  agcnts  of  a  purchaser  of  goods,  who>  by  his 
of  goods  who  directions  and  at  liis  cost,  have  effected  an  insurance  on  the 
arc  directed  by  gQQ^g  j^  order  to  covcr  bills  dtawu  on  them  by  him  in  favour 

him  to  insure,     o  -^ 

and  elect  to  do   of  the  scUcr,  uced  Only  apply  thc  proceeds  of  such  policy  to 
cover  his  drafts  thc  payment  of  such  drafts  as  far  as  thc  state  of  their  accounts 

upon  them  in 
favour  of  the 

insurable^in-"'^        (")  Conway  v.  Gray,  Conway  v.  Forbes,  Maury  r.  Shedden,  10  East,  536. 
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with  the  purchaser  may  enable  them  to  do  so  without  loss  to  Insurable  in- 

themgelvcs,  and  are  entitled  to  hold  the  residue  to  their  own  gjgnees,  factors, 

benefit.  (J)  *>^  ^«"*'' 

"It  has  never  been  decided,**  says  Mr.  J.  Bay  ley,  "that  terestinsuch 

-  .  Ill  •  •  goods,  and  may 

a  person  not  bound  to  insure,  but  who  elects  to  insure  in  or-  apply  the  pro- 
der  to  cover  payments  if  the  goods  do  not  arrive,  may  not  p^j '  *to  their 
apply  the  proceeds  of  the  policy  to  his  own  use.     The  pre-  o^"  "«  «» 

A       ,       •  /»     1  1  /»  *g*>***t  the 

mium  for  the  insurance  comes  out  of  the  general  means  of  sellers,  to  the 
the  party  effecting  it,  and  diminishes  the  fund  applicable  to  ow^  b*J*ance**' 
the  claims  of  the  general  creditors.     As  between  them  and  against  the  pur- 

,  ,  chaser. 

the  ecller  of  the  particular  goods,  they  ccrt^iinly  would  be 
entitled  to  the  money  secured  by  the  policy,  (c) 


Art.  5.  Insurable  Interest  of  Mortgagor  and  Mortgagee^  and 
o/Aer  Parties  having  a  Lien  or  Money  Claim  on  the  thing 
insured: 

§  110.  From  the  general  principle,  that  any  creditor,  hav-  Insurable  in- 

,.  i-iii«/»i  1  terest  of  mort- 

ing  a  claim  on  property  pledged  to  him  for  advances,  has  an  gagor  and 
insurable  interest  to  the  extent  of  his  claim,  it  follows  that  """^^g*^' 
a  mortgagee  of  ship  or  goods  has  a  distinct  insurable  interest  The  mortgagee 

,  .  .         has  an  insura- 

in  the  mortgaged  property,  and  may  recover  in  an  action  bie  interest  ti> 
upon  a  policy  effected  for  his  benefit,  averring  the  interest  to  hirdebt!**  ** 
be  in  himself,  to  the  full  amount  of  the  debt  to  secure  which 
the  mortgage  was  made. 

The  insurable    interest,   however,   of  the   mortgagee   of  The  mortgagor 
couwe  extends  only  to  the  legal  title  to  the  mortgaged  pro-  surable  interest 
perty ;  the  equitable  title  still  remains  in  the  mortgagor,  and  j".  '^'^P^.*^^  ^^^ 
tills  the  mortgagor  may  protect  by  a  separate  insurance.  redemption. 

Thus,  a  factor  resident  in  this  country,  to  whom  goods 
and  freight  have  been  mortgaged  by  his  foreign  principal  for 
advances,  may,  ui>on  consignment  to  himself  of  the  goods, 
with  the  bill  of  lading  endorsed,  insure  the  legal  interest  in 
"^c  property  on  hb  own  account,  and  the  equitable  interest 
remaining  in  his  foreign  principal  on  his  account,  (d) 

(*)  Keale  ©.  Reid,  1  B.  &  Cr.  657.  (c/)  Smith  p.   Lascclles,  2  T.   Rep* 

(0  Ibid.  662.  187. 
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the  ship  by  a 
general  policy 
un  ship. 


Insurable  in-  Although  the  ownership  of  the  mortgagee  is  distinguishes 

gagor  and  ID  the    register  from  the  absolute  ownership,   by  the  late 

mortgagee.  Registry  Acts  (e),  yet  the  mortgagee  of  a  ship  may  still  pro- 

Mortgagee  of  ^ect  his  interest  therein  by  a  general  policy  on  the  ship  in 

ships  may,  even  ^   ''        ^  , 

since  the  Regis-  the  common  form;  and  in  such  policy  he  may  insure  to  the 
hw  interSn     ^^^^  valuc  of  the  ship,  but  Can  only  recover  to  the  extent  of 

his  mortgage  debt,  unless  it  appears  that,  in  effecting  the 
policy,  he  intended  to  cover,  not  his  own  interest  only,  as 
mortgagee,  but  that  of  the  mortgagor  also.  (/) 
The  amount  The  question,  then,  as  to  the  amount  recoverable  under 

recover  and  re^  an  open  policy  effected  by  a  mortgagee,  will,  in  all  cases, 
tain  under  such  depend  upon  the  intention,  in  point  of  fact,  of  the  mortgagee 
pend  on  the  in  effecting  the  policy ;  if  he  intended  it  to  cover  the  whole 
terest  he  in-""  interest,  both  legal  and  equitable,  he  may  then  recover  the 
tended  to  whole  amount  of  the  insurance,  under  trust  as  to  the  surplus, 

insure.  ^ 

to  hold  it  for  the  mortgagor ;  if  he  intended  it  only  to  cover 
his  own  interest  as  mortgagee,  and  the  amount  of  the  in- 
surance is  greater  than  that  of  the  mortgage  debt,  he  can 
recover  to  the  extent  only  of  his  lien.  (^)  If,  under  such 
circumstances,  he  have  recovered  the  whole  sum  in  an  action 
on  the  policy,  and  retains  the  surjJus,  it  may  be  recovered 
back  from  him  by  the  underwriters  in  an  action  for  money 
had  and  received.  (/*) 

The  mortgagor  has  clearly  an  insurable  interest  in  the 
mortgaged  property,  and  that  to  its  full  value ;  for  in  case  of 
loss  he  would  not  only  be  deprived  of  the  thing  insured,  but 
be  compellable  also  to  pay  the  mortgage  debt :  hence  it  has 
been  decided  that  the  mortgagor  of  the  ship  has  still  an 
insurable  interest,  though  the  ship  may  be  mortgaged  to  bcr 
full  value,  {i) 


he  mortgagor 
has  an  insura- 
ble interest  in 
the  mortgaged 
property  to  its 
fuU  value. 


(e)  The  act  in  force  at  the  time  of 
the  decision  in  Irving  !».  Richardson, 
was  6  G.  4.  c.  1 J  0.  8,  5. 

(/)  Irving  r,  Richardson,  2  B.  & 
Ad.  193.  S.  C.  at  N.  P.  1  Moody  & 
Rob.  153. 

(^)  So,  in  Carruthcrs  t;.  Shcdden,  6 
Taunt  17.,  Chief  J.  Gibbs  told  the 
jury  to  consider  what  amount  of  in- 
terest tlie  policy  was  in  fact  intended 


to  cover  by  those  who  caused  it  to  be 
effected. 

(h)  Irving  v.  Richardson^  2  Bi  & 
Ad.  193. 

(i)  See  Allston  e.  Campbell,  4 
Brown*s  Pari.  Cases,  476.  f  Higgin- 
son  r.  Dall,  13  3Iassachussct*s  Rep. 
96.,  cited  in  Phillips  on  Ins.,  vol.  i. 
p.  106. 
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Primd  facicy  the  endorsement  and  delivery  of  a  bill  of  Insurable  in- 

ladiDg  conveys  the  absolute  property  in  the  goods  out  of  the  g„gor  and 

indorser  to  the  assignee;  if,  however,  it  appears  that  the  "mortgagee, 

indoreer  did  not  intend  to  pass  his  wliole  property  in  the  The  indorser  of 

iti  •  i"i  1  /»!•*  ^*^*  °^  lading, 

goods  by  the  assignment,  but  only. to  the  extent  or  their  who  only  in- 
JwW  proceeds^  he  then  stands  in  the  same  position  as  a  mort-  inaoLmcnMo 
gagpr,  and  still   retains  an  insurable   interest  to  their  full  assign  jmrt  of 

I        .  ,  .  ,  1.1  1  .       1       *^"  interest  in 

value,  since  he  continues  to  be  as  directly  concerned  in  the  the  goods, 
Kifety  of  the  goods  as  he  was  before  assigning  the  bill  of  ^^e  position 

ladinff.  (i^  »«  *  mortgagor, 

^^y^  ,  .  and  has  the 

So,  it  has  been  held  in  the  United  States,  that  where  a  same  insurable 
party  has  ^vanced  money  on  a  shipment  of  goods,  and,  to  *°'®'**'- 
Kcure  payment,  has  taken  a  bill  of  lading,  and  made  out  the 
invoice  in  his  own  name,  still  the  shipper  of  the  goods  has  an 
insurable  interest  to  their  full  value,  {k) 

From  the  same  principle,  viz.,  that  a  creditor,  who  has  a  Insurable  in- 
Ken  on  the  subject  of  insurance,  has  an  insurable  interest  to  di^r  to  whom 
the  extent  of  his  lien,  it  follows  that  any  creditor,  to  whom  spodam  as- 

/  ^  signed  as  a  col- 

goods  are  consigned  as  a  collateral  security,  has  an  insurable  lateral  security, 
interest  in  them  to  the  amount  of  his  debt,  (t) 
So  a  party  to  whom  the  bill  of  ladin^j  is  pledged  by  the  Insurable  in- 

'  n     1  1  '       n  ^  1,        terestofthe 

consignees  ot  the  goods  as  a  security  lor  advances  made  by  pledgee  of  the 
1'  1*11^11* 

nim  to  them,  has  an  insurable  interest  in  the  goods,  and  may  f^^.  g^dvancef 

8ue  in  bis  own  name  on  a  policy  effected  under  his  directions  *°**  ^"  "g^*  *® 

1      ,  .  •     .         ,    .  sne  on  tlic 

»y  the  consignees,  m  their  names  "  07i  account  of  whom  it  policy. 
^ht  concem^^  such  policy  having  been  deposited  with  him 
as  an  additional  security.  (?«) 
There  is  no  doubt  that  a  trustee,  having  the  legal  interest  Insurable  in- 

.     I  terest  of*  a 

in  the  thing  insured,  may  insure,  in  respect  of  such  interest,  trustee.  * 
to  the  full  value  of  the  goods,  (w) 

(i)  Hibbert  r.   Carter,   1  T.  Rep.         (m)  Sutherland  v,  Pintt,  12  Mcos. 
"^5.  &  Wels.  IG. 

(0  t  liOckc  r.  North  American  Ins.         (n)  Per  Lord  Eldon  in  Lucena  o. 
C«npM  1.<J  Mass.  Ilcp.  61.  Crawfurd,  2  Bos.  and  Pull.  N.  U.  324. 

(0  tWolIs  V.  Philadelphia  Ins. 
Cornp.,  9  s^^rg  &  Ilawle,  103.,  cited 
'«  Phillip,,  Tol.  i.  p.  80. 
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Insurable  in- 
terest of  vendor 
and  Ycndee. 


The  vendor 
who  has  not 
absolutely  parted 
with  all  his  in- 
terest before 
the  loss,  may 
insure  in  re- 
spect of  the  in- 
terest he  retains. 


The  vendee  in 
whom,  by  the 
terms  of  sale^ 
goods  arc  not 
to  vest  "  till 
arrival^^  has  no 
insurable  in- 
terest therein. 


Art.  6.  Insurable  Interest  of  Vendor  and  Vendee, 

§  111.  The  party  insuring  must,  as  we  have  akeady  seen, 
have  an  interest,  legal  or  equitable,  in  the  subject  of  insuranc€35 
during  the  pendency  of  the  risk,  and  until  and  at  the  time  of 
loss.     If,  therefore,  the  insurable  interest  depends  upon    a 
sale,  the  vendee  must  have  acquired  a  complete  title  to  the 
thing  insured  at  some  time  during  the  risk  and  before  the 
loss,  otherwise  he  can  recover  nothing  on  his  policy ;  and,  on 
the  same  grounds,  the  vendor,  if  he  have  not  absolutely 
parted  with  aU  his  interest  before  the  loss,  may  still  insure 
in  respect  of  such  interest  as  still  remains  in  him  at  that 
time. 

Thus,  where  the  owner  of  a  ship  had  sold  her  to  a  pu> 
chaser,  under  an  agreement  that  he  would  pay  the  purchaser 
500L  if  a  loss  happened  within  three  months^  the  court  held, 
that,  to  this  extent,  he  still  had  an  interest  in  the  safety  of 
the  ship,  and  therefore  might  recover  against  the  members 
of  a  mutual  insurance  society,  to  which  he  belonged,  for  such 
amount  of  contribution  as,  by  the  rules  of  the  society,  he  was 
entitled  to.  (o) 

Unless  the  sale  vests  in  the  purchaser  an  absolute  title  to 
the  thing  insured  during  the  risk  and  before  the  loss,  he  has  no 
insurable  interest :  if,  by  the  terms  of  the  sale,  goods  ordered 
by  a  foreign  purchaser  are  not  to  vest  in  him  till  arrival,  he 
has  no  insurable  interest  in  such  goods  before  that  time; 
if,  however,  it  appears,  from  the  whole  circumstances  of  the 
case,  and  the  nature  of  the  contract,  that  the  goods  arc  to  be 
at  his  risk  from  the  time  of  sale,  he  may  at  once  insure  them 
on  his  own  accoimt.  (p) 

It  is  as  yet  an  undetermined  question  in  English  law, 
whether  the  eflfect  of  a  stoppage  in  transitu  "  is  entirely  to 


(o)  Rcid  o.  Cole,  3  Burr.  1512.  (p)  Fragano  v.  Long,  4  B.  &  Cr. 
Tlie  loss,  though  not  so  stated,  must  219.  See  also  S.  P.  in  Stockdale  v. 
have  occurred  within  the  three  months.     Dunlop,  6  Mees.  St  Wels.  224. 
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rescind  the  contract,  or  only  to  replace  the  vendor  in  the  Insurable  in- 
same  position  as  if  he  had  not  parted  with  the  possession,  m,j  vendee, 
and  entitle  him  to  hold  the  goods  until  the  price  be  paid  £j{j^^  ^ 
duwn."  (r)   The  latter  opinion  seems  most  strongly  siip^wrted  stoppage  i« 
bjr  the  weight  of  authority,  but  there  are  difficulties  attend-  ^^^^ 
ing  each  construction.     If  the  stoppage  in  transitu  entirely  ^^erc  goods 

•    11  ...^  ,1  .  ft     t        "'^®  stopped  in 

rescinds  the  contract,  it  is  evident  tliat  the  assignee  ot  the  transitu,  the 
insolvent  vendee  cannot  recover  on  any  policy  e(Fccted  on  JiJ^ofvcut^vcn" 
the  property  on  behalf  of  the  vendee ;  for,  as  in  such  case,  *^^**''  <^«"  recover 

I     .  1*1  °"  **  policy 

the  insolvent  vendee  never  had  either  the  property  or  pos-  effected  by  the 
segdon,  he,  of  course,  had  no  insurable  interest :  if,  on  the  l^^^  ^accomT 
other  hand,  the  riirht  of  stopT)a5:e  in  transitu  is  nothing:  more  J"  aspect  of 

1  ,  ,  *  X    c  o  lojjs  occurring 

than  a  right  in  the  vendor  to  resume  the  possession  of  the  before  the  rigiit 

goods,  with  which  he  liad  previously  parted,  and  to  hold  ,^a  h^'been**" 

them  till  paid  their  price,  there  appears  to  be  nothing  to  «**'*''*^"^J« 

pieyent  the  assignee  of  the  insolvent  vendee  from  recovering 

under  a  policy  effected  by  the  vendee,  on  his  own  account, 

in  respect  of  any  loss  that  may  have  occurred  before  the 

ri^t  of  stoppage  was  exercised,  subject,  as  to  the  disposal  of 

the  proceeds  of  the  policy,  to  the  vendor's  lien  for  the  price 

of  the  goods.     Until,  however,  the  point,  as  to  the  effect  of 

stoppage  in  transitu^  has  been  decided  one  way  or  the  other, 

it  cannot  be  laid  down  generally  that  the  assignee  of  the 

insolvent  vendee  can,  or  cannot,  recover  on  such  a  policy, 

and  the  following  case  must  be  regarded  as  having  been 

decided  on  its  own  peculiar  circumstances,  (s) 

Mr.  Malleys,  a  merchant  at  Hull,  made  a  contract  with  Clay  p.  Ilarri- 
Messrs.  Hubbard  &  Co.,  who  were  Russian  merchants,  having  0/99. 

(')  Per  Parke,  B.,  in  Wentworth  v.         (a)  Upon   the   general  question   of 

Oathvaite,  10  Meed.  &  Wels.  45^2.   As  stoppage  in  transitu    I  cannot  forbear 

to  this  point,  see  Clay  r.  Harrison,  recommending  to  the  reader's  attention 

UoTd&  Wels.  104.     10  B.  &  Cr.  99.  an  excellent  article  on  the  subject,  in 

^'iloshurtt  0.  Bowker,  5  Bingh.  N.  C.  Pardcssus,    Cours  de    Droit    Comm., 

547.    2  Mann.  &  Gr.  812.     7  Mann.  torn.  v.  part  vi.  tir.  1.  chap.  xi.  sect.  9. 

*  Gt.  891.     Gibson   c.   Carruthcrs  8  pp.  407 — 436,,  De   la    Uevcndication 

^cci  &  Wels.  321.     See  also  Smithes  faite  par  un  Vendeur,  &c.  &c. 
^w>  Ltv,  3d  ed.,  and  the  learned 
"<»*e  of  Mr.  Symons  to   Smith's  Law 
of  Contncts,  Appendix,  p.  342. 
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Insurable  in- 
terest of  vendor 
and  vendee. 


The  question. 


Ruling  of  Lord 
Tentcrden  at 
Nisi  Priua, 


a  house  at  St.  Petersburgh,  as  well  as  in  London^  for  -fcte 
sale  to  liim  of  "  two  cargoes  of  deals ; "  "payment  to  be  mo-de 
by  the  buyer's  acceptance  at  three  months  from  date  of  skip-^ 
ment,  on  receipt  of  invoice  and  bill  of  lading." 

In  pursuance  of  this  contract  Malleys  chartered  and  sent 
out  a  ship,  addressed   to  Messrs.  Hubbard  and  Co.  at  St 
Petersburgh,  to  -bring  back  the  deals  to  Hull ;   and,  on  her 
arrival,  Mej?srs.  Hubbard  and  Co.  shipped  the  deals  as  per 
contract,  and  sent  the  invoice  and  one  of  the  bills  of  ladings 
indorsed  in  blank,  to  Malleys;   who,  upon  receipt  thereof, 
immediately  accepted  a  bill  for  the  amount  of  the  invoice, 
payable  at  three  months  from  the  date  of  shipment. 

Previously  to  this,  Malleys  had  effected  insurance  on  tie 
deals  on  his  own  account. 

The  ship  on  her  voyage  from  St.  Petersburgh  to  Hull  was 
stranded  and  lost  near  Elsinore,  and  the  deals  so  damaged 
that  Malleys  gave  notice  of  abandonment  to  the  undenn'ritera, 
which,  however,  they  refused  to  accept. 

When  Malleys'  bill  for  three  months  foil  due  he  was  in 
insolvent  circumstances,  and  the  bill  was  dishonoured  when 
presented  for  payment. 

Upon  this  Hubbard  and  Co.  (in  London)  immediately 
wrote  to  their  agents  at  Elsinore  to  take  possession  Qt  tb6 
deals  for  them  as  their  property ;  the  deals  were  ultimately 
sold  where  they  lay,  and  the  nett  proceeds  of  the  sale  wef^ 
received  by  Messrs.  Hubbard  and  Co. 

Malleys  having  in  the  mean  time  become  bankrupt,  hi^ 
assignees  brought  this  action  against  the  underwriters  on  th^ 
policies  effected  on  his  account,  averring  the  interest  to  be  ic^ 
him. 

The  question  was  whether,  under  tlie  circumstances,  Mai-' 
leys  had  an  insumble  interest. 

Lord  Tentcrden,  at  nisi  prius,  said,  "  It  is  certainly  true 
that  no  case  can  be  found  in  which  the  mere  insolvency  of 
the  vendee  after  delivery,  and  before  the  arrival  of  the  goods, 
has  been  considered  as  enabling  the  vendor  to  rescind  the 

■ 

contract.     But  as  in  this  case  the  whole  transaction  was 
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executory,  as  nothing  had  been  completed  either  hy  delivery  on   Insurable  in- 

/.       .    .  1  1         tercst  of  vendor 

^ne  party  or  payment  on  the  other  y  we  arc  or  opinion,  that,  under  and  vendee, 
the  circumstances,  the  act  of  the  vendor  did  amount  to  a 
rescifision  of  the  contract,  and  consequently  that  the  bankrupt 
vmt  be  considered  as  never  having  had  a  property  in  tlie  goodsy^ 
(and  therefore  no  insurable  interest),  {t) 

When  tlie  case  was  brought  before  the  full  court,  his  Judgment  of 
lordship,  who  delivered  their  judgment,  again  avoided  giving  Banc, 
any  decision  on  the  general  question ;  but  stated  the  opinion 
of  the  court  to  be,  like  his  own  at  the  trial,  that,  "  under  the 
peculiar  circumstances  of  the  case  the  bankrupt,  after  the 
stoppage  in  transitu^  had  no  property  in  the  goods  insured, 
and,  therefore,  tliat  the  action  could  not  be  supported."  (m) 

The  nisi  prius  reporters  of  this  case,  in  a  very  able  note  Remarks  on 
give  their  reasons  for  thinking  that,  under  the  circumstances, 
the  contract  must  be  considered  to  liave  been  executed  on  the 
part  of  the  vendor,  and  consequently  that  he  had  no  right  of 
rescinding  it  (r) ;  on  the  other  hand,  the  reporters  of  tlie  court 
in  lancy  observe  that,  as  the  contract  was  merely  for  the 
supply  of  a  cargo  of  timber  generally,  and  not  of  any  specific 
ascertained  chattel,  no  property  passed  till  the  cargo  was 
appropriated  by  the  vendors  to  the  vendee  by  the  delivery 
on  board  ship;  and,  tliat  the  effect  of  that  delivery  was 
destroyed  by  the  subsequent  stoppage  im  transitUy  even  sup- 
posbg  such  stoppage  to  have  had  only  the  effect  of  re- vesting 
the  possession  in  the  vendors,  {w) 

It  appears  to  me  that  the  decision  may  well  be  supported 
opon  the  grounds  thus  suggested. 

An  agreement  to  purchase,  followed  by  a  specific  appro-  Specific  appro. 

.    .       ,        -  T  /«  .1  1  priiftion  by  the 

priation  by  the  vendor  of  a  particular  cargo,  and  acceptance  vendor,  and 
thereof  by  the  vendee,  as  the  thing  bargained  for,  confers  ^^^]^^^l^^^ 
upon  the  vendee  an  insurable  interest  in  the  cargo  so  ap-  particular  car- 

^   ,  •  1     1  •  .         Ro*  ^'csts  in  the 

piopnated,  so  as  to  entitle  mm  to  recover  on  a  count  avcrnng  utter  an  in- 

Kurable  interest 
in  such  cargo. 

(0  Qay  V.  Harrison,  Lloyd  &  WeK         (r)  Lloyd  &  Welsby,  1 1 1—114. 
Rep.  lOf.     See   the  ruling  of  Lord         (tc)  10  B.  &  Cr.  lOG. 
Tenterden,  ibid.  Ill* 

(m)  aay  tr.   Harrison,  10  B.  &  Cr. 

99.  106. 

S 
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Insurable  in-     interest  to  be  in  himself  (x) :  nor  is  it  any  answer  lo  an  actio 
and  vendee.        ^^  brought  in  his  name  on  the  policy,  that  he  has  indorsed 

over  the  policy  after  the  loss,  (y) 


Insurable  in- 
terest of  ship- 
owner and 
charterer. 

The  shipowner 
has  an  insurable 
interest  in  the 
ship,  even 
though  hired  to 
a  charterer, 
who,  in  case  of 
loss,  covenants 
to  pay  her  full 
value. 

The  charterer 
also  in  such 
case  has  an  in- 
surable in- 
terest. 


Generally 
speaking,  the 
shipowner 
alone  has  an 
insurable  in- 
terest in  freight. 


Where,  how- 
ever, the  char- 
terer himself 
employs  the 
ship  in  carrying 
goods  on 
freight,  he  has 
an  insurable 
interest  in  the 
freight  so 
earned. 


Art.  7.  Insurable  Interest  of  the  Ship-otoner  and  Charterer 

in  Shipi  Freighty  Sfc. 

§  113.  The  owner  has  in  all  cases  an  insurable  interest  in 
the  ship :  even  where  he  lets  out  his  ship  under  a  contract  of 
affreightment  to  a  charterer,  who  covenants,  in  case  of  lofis, 
to  pay  him  her  full  estimated  value,  he  has  still  a  right  to  in- 
sure to  the  full  amount ;  for  he  is  not  bound  to  trust  exclu- 
sively to  the  credit  of  the  charterer,  but  may  likewise  protect 
himself  by  a  policy  of  insurance,  {z) 

The  charterer  also  has,  in  such  case,  an  insurable  iatcrest 
in  the  ship,  to  the  full  extent  in  which  he  is  liable  to 
damage  by  her  loss :  thus,  in  the  United  States,  where  the 
owner  of  one  half  of  a  schooner  hired  the  other  half,  with  a 
covenant,  that,  in  case  of  her  being  lost  within  the  terms  of 
the  charter-party,  he  would  pay  the  other  part-owner  the 
value  of  his  moiety,  he  was  held  to  have  an  insurable  interest 
to  the  full  value  of  the  ship,  (a) 

Generally  speaking,  the  shipowner  alone  has  an  insurable 
interest  in  freight,  whether  by  that  word  he  meant  freight, 
properly  so  speaking,  viz.  the  sum  payable  to  him  for  the 
carriage  of  goods  in  his  ship  on  their  arrival,  or  whether  it  be 
used  to  signify  what  may  more  correctly  be  called,  charter 
money ;  L  e.  the  price  paid  him  for  the  hire  of  his  ship  imder 
a  contract  of  affreightment. 

In  some  cases,  however,  the  charterer  may  have  an  in- 
surable interest  in  freight :  as  where  he  has  covenanted  by 
charter-party  to  pay  a  given  sum  for  the  hire  of  the  ship  to 
the  owner,  and  then  employs  the  ship  so  hired  for  the  trans- 


(;r)  Sparkcs  v.  Marshall,  2  Bingh.  (a)  f  Oliver  p.  Greene,  3  Mass.  Rep. 

N.  C.  7G1.  133.,  cited   Phillips  on   Ins.,  toL  i. 

(y)  Ibid.  p.  131. 
(z)  llobbr  r.  Ilannam,  3  Camp.  93. 
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port  of  other  people's  coods  on  freight,  there  seems  no  doubt  Insurable  in- 

*      *          ^                           ^      ^  tercst  of  ship- 
that,  as  he  stands,  pro  hdc  vice,  and  with  regard  to  the  ship-  owner  and 

pew  of  the  goods  as  shipowner,  he  has  an  insurable  interest  ^^^_J][_'^;___ 


in  the  freight  lie  so  expects  to  earn ;  at  all  events,  for  the 
surplus  by  which  such  freight  exceeds  the  sum  he  has  en- 
gaged to    pay   the   shipowner  as    charter   money  (i),  even  And  al«o  in  the 

profit  arising 

though  such  surplus  may  partly  arise  from  carrying  his  own  from  carrying 
goods  in  the  shipj  for,  as  it  is  clear  law  in  this  country  that  j  "the  siup. 
the  shipowner  has  an  insurable  interest  in  the  benefit  which 
he  expects  to  derive,  or  the  profit  he  expects  to  make,  by 
carrying  his  own  goods  in  his  own  ship,  and  may  protect  this 
interest  under  a  general  insurance  on  freight  (c),  there  is  no 
reason  why  the  charterer,  who,  under  the  circumstances  sup- 
posed, stands  in  the  same  position,  may  not  do  the  same,  {d) 

K  a  person  sells  a  ship,  reserving  his  right   to  receive  The  owoier  who 
freight  in  respect  of  all  goods  that  may  be  carried  in  it  for  lUryingA^' 
the  voyage  insured,  he  seems  to  stand  precisely  in  the  situ-  J'g)**  to  receive 
ation  of  a  charterer  who  takes  goods  on  freight,  and  ought,  voyage, 
therefore,  to  have  the  same  insurable  interest  in  the  freight 
expected  to  be  earned  on  the  voyage  insured,  (e) 

If  the  charterer  of  a  vessel  has  covenanted  by  the  cLorter-  The  charterer 

.      ,        ,  Ml  1  »?/••»  1        *^**  *"  insura- 

pwty  that  he  will  pay  a  named  sum  as  dead  freight  on  the  ble  interest  in 
arrival  of  the  ship,  in  case  she  should  be  prevented  by  politi-  ^eTf^lS^^^ 
cal  or  other  circumstances  from  discharging  her  outward,  or  that  may  accrue 

I .    .       ,  ,    ,  1,1.1  '"'o™  having  to 

snipping  her  return  cargo,  and  be,  consequently,  obliged  to  pay  dead 
fetum  unloaded,  he  has  an  insurable  interest  to  the  extent  of  ^^^^  ' 
the  sum  he  has  so  bound  himself  to  pay,  and  may  protect 
hunself  against  the  eventual  loss  of  having  to  pay  it,  under  a 
policy  in  which  the  underwriters  bind  themselves  to  pay  a 

(i)  The  American  case  of  f  Mellen  American  case  of  f  INIellcn  v.  National 

n.  National  Ins.  Comp.,  1   Hall,  452.,  Ins.  Comp.,  above  cited;  but  the  case 

cited  in  Phillips  on  Ins.,  vol.  i.  pp.141,  of  Flint  r.  FIcmyng  was  not  adverted 

1 42.  is  ctMtra ;  but  it  appears  wrongly  to. 

decided.     See  the  observations  of  Mr.         (e)  The  contrary  has  been  decided 

Phillips,  loco  eiiatOf  and   also  vol.  L  in  the  United  States,  f  Riley  p.  Dela- 

p.  201.  Add,  7  Johnson's  Rep.  522. ;  but  this 

(()  Flint  V,  Flemyng,  1  B.  &  Ad.  decision,    as    Mr.   Phillips    has    ably 

45.     DcTMis  r.  J^anson,  5  Bingh  N.  C.  pointed  out,  docs  not  rest  on  satisfac- 

S19.  tory  grounds.     See   Phillips  on  Ins., 

(d)  The  contrary  was  held  in  the  vol.  i.  pp.  140.  200. 
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Insurnbic  in- 
terest of  ship- 
owner and 
charterer. 


The  charterer 
has  an  inKur- 
ahlc  interest  in 
monev  ad- 
vanced  in  part 
payment  of 
freight. 

I3ut  it  must 
distinctly  ap> 
pear  upon  the 
face  of  the 
charter-party 
that  the  money 
advanced  is  in 
part  payment 
of  the  freight 

Cases  on  this 

point. 

I)e  Silvale  v, 

Kendall, 

4  M.  &  Sel.  37. 


total  loss,  in  case  the  ship  should  be  prevented  from  unloc 
ing,  &c.  in  the  terms  of  tlic  chai-tcr-party.  {f) 

The  risk  insured  against  in  this  case  was  the  risk  of  tl^* 
vessel's  not  being  allowed  to  unload  &c.  by  the  foreign  g"^^' 
vernment  at  the  port  of  discharge,  the  only  risk  against  vthic^  ^ 
the  charterer,  under  the  terms  of  the  charter-party,  was  int^-^' 
rested  on  insuring;  there  is  no  doubt  that  the  slupowne^^'^ 
might  also  have  insured  his  interest  in  the  freight  under  ^^ 
common  policy  against  ordinary  sea  risks,  {g) 

The  charterer  of  a  ship,  w^ho  has  advanced  money  under  th^^ 
terms  of  the  charter-party  in  part  payment  of  the  freighty  ha^^ 
an  insurable  interest  in  the  money  so  advanced  ;  for  as  sudi^ 
money  could  not,  in  case  of  the  loss  of  the  ship,  be  recovere<k- 
back  by  the  charterer  from  the  owner  (A),  the  loss  of  the  8hii>' 
would  involve  the  loss  of  the  money  advanced  (i) ;  but,  in 
order  to  ^vc  him  such  an  insurable  interest,  it  must  very 
distinctly  appear,  by  clear  and  explicit  words  to  that  effect  in 
the  charter-party,  that  the  money  advanced  is  an  advance  in 
part  payment  of  the  freight.  (J  ) 

Hence,  where  the  covenant  as  to  payment  of  freight  in  a 
charter-party,  on  a  ship  lx)und  from  Liverjx)ol  to  Maranham 
and  back,  was  in  the  following  terms :  "  Such  freight  to  be 
paid  as  follows,  viz.  1 20/.  British  sterling  for  freight  of  the 
outward  cargo  to  Maranham,  and  as  much  cash  as  may  be 
found  necessary  for  the  ship's  disbursements  at  Maranham,  to 
be  advanced  by  the  charterer  or  his  agents  to  the  master 
when  tqciuiyqA,  free  from  interest  or  commission^  &c.  and  the 
residue  of  such  freight  to  be  paid  on  the  delivery  of  the  cargo 
in  Liverpool,"  &c. :  Lord  Ellenborough  and  the  Court  of 
King's  Bench  held,  that,  under  the  special  terms  of  this 
charter-jmrty,  the  money  advanced  must  be  held  to  have  been 
advanced  sixjcifically  on  account  of  freight,  and,  therefore, 

(/)  Puller  r.    Staniforth,   11  East,  De  Silvale  i'.  Kendall,  4  Maulc  &  SeL 

232.     Sec   also  Puller  r.  Glover,  12  37. 

East,    124.     Puller   v,    Halliday,    12         (0  S<^tlicoliservationsof  Baylcy.J^ 

East,  494.  in  Manfield  r.  Maitland,  4  B.  &  Aid. 

(^)  Sec  the  observations  of  Phillips  585. 
on  Ins.,  vol.  i.  p.  140.  {J)  Abbott,  C.  J.,  in   Manfield   r. 

(A)  Anonymous  case,  2  Shower,  2S.3.  Alaitland,  4  B.  &  Aid.  585. 
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tipon  the  loss  of  the  ship,  before  any  freight  earned,  could  not  Insurable  in- 
be  recovered  back  by  the  charterer  from  the  owner,  as  money  ownlr^and  *^* 
had  and  received,  (k)  ciiartercr. 

"  In  this  case,"  as  Loixl  Tenterden  remarks,  "  the  instru- 
ment was  studiouslf/.framedy  so  as  to  make  the  freiff liter  lose  the 
money  advanced  hy  hiniy  unless  the  owner  reaped  t/ie  benejit  hy 
the  ship's  coming  home  safes'^  (/) 

Where,  however,  the  charter-party  does  not,  on  the  face  Where  it  does 
of  it,  dearly  and  distinctly  unport  that  the  sum  advanced  is  appear  on  the 
to  be  a  payment  in  advance  specifically  of  freight^  it  is  to  be  charter^part 
regurded  as  a  mere  loan,  which  the  freighter  may  recover  **\at  **»e  sum 
•gainst  the  owner,  and  in  which  he  has,  therefore,  no  insur-  specifically  paid 
able  interest,  as  he  runs  no  risk  of  losing  it  by  the  perils  frc'iffht,*the^ad- 
insured  against;  hence,  where  the  memorandum  of  charter-  vance is regard- 

,  cd  as  a  mere 

party,  after  stipulating  for  the  amount  of  freight,  and  the.  loan  by  the 
mode  of  its  payment,  merely  contained  the  words,  "  The  cap-  Rp^lt^oTwhicT 
te*«  to  he  supplied  with  cash  for  the  ship*s  useJ*^  the  court  ^^  ^\^  ?**  *"" 

,  ^^  "^   .  ^.  .        .,  surablemtercst. 

held,  that  the  charterer  had  no  insurable  mterest  in  bills  of  Manfield  c 
exchange  drawm  on  him  by  the  master  in  respect  of  cash  so  4'^^'^"^^ 
supplied,  it  not  appearing  by  the  charter-party  to  be  advanced  ^32. 
as  a  part  payment  of  freight,  (m) 

Where,  in  the  case  of  a  ship  chartered  for  a  voyage  from  Winter ».  Hal- 
Buenos  Ayres  to  Canton  and  back,  it  was  stipulated  by  the  2*B* &'Ad. 
charter-party  that  the  freighters  should  pay  for  the  use  of  the  ^^^ 
»hip«y*ar  the  voyage  10,000  dollar Sy  in  manner  following :  viz. 
w  Ckinay  all  tlte  sums  that  might  be  necessary  for  the  payment 
of  port  cJiarges  and  other  incidental  expenses  (the  latter  not  to 
txceed  2000  dollars),  and  the  balance  at  thirty  days  after  the 
ihrp^i  return  to  the  port  at  Buenos  Ayres :  "  Lord  Tenterden 
admitted,  that  the  freighters  had  an  insurable  interest  in  pay- 
ments made  under  this  stipulation  by  their  agents  at  Canton, 
in  respect  of  port  charges  and  incidental  expenses ;  but  he 

(i()  De  Silvale  v,  Kendall,  4  Maule         (0  Per  Abbott,  C.  J.,  in  4  D.  &  Aid. 

&  Sel.  37.      Lord  Ellenborough  and  585. 

Mr-  J.  Dampicr  lay  spme  stress  upon         (m)  Manfield  v,   Maitlann,  4  B.  & 

the  words  *'  free  from  interest  and  com-  Aid.  582.     See  also  Saunders  r.  Drew, 

muMion,^  as  showing  that  the  money  3  B.  &  Ad.  445. 
adTaoecd  was   aot   intended  to   have 
been  a  loan. 
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OP   INSURABLE   INTEREST. 


Insurable  in- 
terest of  ship- 
owner and 
charterer. 


seems  to  have  considered  that  they  coiild  only  insure  sucz^h 
interest  by  a  policy,  specially  purporting  to  be  "  on  mon^^y 
paid  for  shipment  of  goods  to  be  transported  to  BueaotJ 
Ayres,"  and  not  by  a  general  policy  on  freight,  (n) 


Insurable  in- 
terest of  cap- 
tors, prize 
agents,  &c. 


The  officers 
and  crew  of  a 
ship  of  war 
have  an  insur- 
able interest 
under  the 
prize  acts,  in  a 
prize  taken, 
flagrante  betlo, 
by  the  sea  and 
land  forces 
jointly. 

Lc  Cms  9. 
Hughes,  or  the 
Oinoa  case. 


Art.  8.  Insurable  Interest  of  Captors,  Prize  AgejitSy  tfc. 

§  114.  The  insurable  interest  of  captors,  prize  agents,  &c 
in  captured  property,  has  been  the  subject  of  very  elaborate 
and  refined  discussion  in  the  English  courts. 

The  first  case  in  which  the  question  arose  was  that  of  Le 
Cras  V.  Hughes,  before  Lord  Mansfield,  generally  known  in 
insurance  law  as  the  Omoa  case. 

The  facts  of  the  case  were  shortly  these :  a  detachment  of 
the  sea  and  land  forces  of  Great  Britain,  under  the  respective 
commands  of  Captains  Luttrell  and  Dalrymple,  jointly  captured 
the  fort  of  Omoa,  and  two  Spanish  register  ships  then  lying 
under  its  protection ;  one  of  which  ships,  the  St.  Domingo, 
together  with  her  cargo,  was  insured  on  account  of  tfie  officer^ 
and  crews  of  the  ships  under  Captain  Luttrell  "  at  and  fron^ 
Omoa  to  London ; "  the  ship,  laden  with  captured  property, 
was  lost  on  her  homeward  voyage  by  the  perils  of  the  sea; 
and  an  action  being  brought  on  the  policy,  averring  the 
interest  to  he  in  the  officers  and  creics  of  the  ships,  two 
questions  were  made,  — 

1.  Whether  the  sea  officers  had  an  insurable  interest  under 
the  then  prize  act  (19  G.  IIL  c.  67.). 

2.  Whether  possession  of  the  ship  would  entitle  them  to 
insure  upon  the  bare  contingency  of  a  future  grant  from  the 
crown. 

The  consideration  of  the  second  question  became  unneces- 
sary, except  speculatively,  for  Lord  Mansfield  was  clearly 
of  opinion  that  the  officers  and  crew  had  an  insurable  interest 
under  the  prize  act.     The  objection  on  this  point  was,  that 


(n)  Winter  p.  HaldimauH,  2  D.  & 
Ad.  649.  "  The  diota  of  Lord  Tenter- 
dcu,  above  referred  to,  are  in  pp.  G5'3, 


658.  of  the  report.  Sec  anti.  Chap.  IX. 
Description  of  Subject  insured  in  tht 
Policy. 
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the  capture  was  not  a  sole  capture  by  the  sea  forces,  but  a  Insurable  in- 
capture  by  the  knd  and  sea  forces  jointly.  toJ^  **  *^^^'" 

As  to  this.  Lord  Mansfield  said,  "  The  act  gives  to  the 
officer?,  seamen,  marines,  and  soldiers,  on  board  every  ship 
of  war,  the  sole  property  in  all  ships  and  goods  which  they 
shall  take  during  war,  after  condemnation,  it  does  not  re- 
quire that  the  seamen  only  shall  take ;  where  soldiers  a^ist, 
Mar  right  may  be  doubtful,  but  that  does  not  lessen  the  right 
of  the  navy." 

Thus,  as  Lord  Ellenborough  remarks,  the  main  ground  of  The  main 
decision  in  this  case,  was,  ^^  that  part  of  the  captors,  viz.  the  sion  in  the 
seamen,  were  considered  as  having  a  vested  interest  in  the  ship  j^^^^JJj^^  tow 
<nd  cargo,  as  prize,  to  a  certain  extent ;   the  court  decided  ^*d  a  right 
that  the  capture  was  within  the  prize  act,  and  tlie  captors,  prize  actt, 
therefore,  had  a  right  vested  by  that  act."  (o) 

It  16  true  that,  after  having  thus  disposed  of  the  first  Query,  whether 
qucstioD,  which  was  alone  suflScieut  to  decide  the  case.  Lord  insurable  in- 
ilawfidd  thus  proceeded :  -  ^-^  °»  *« 

"  As  to  the  second  ground,  the  crown  alwavs  makes  the  ^^^  expectn- 

tlonofagrant 

S^ntj  and  titere  is  no  instance  to  the  contrary,     Ilere   the  from  the 

possession  is  in  the   assured,  and  a  certain  expectation  of  wUhposaession. 

receiving  the  property  captured,  from  the  crown,  which  gives  Lord  Mansfield 

him  an  interest  in  its  arrival."  (;,)  Z^KiT 

The  position  thus  advanced  by  Lord  Mansfield,  viz.  "  that  But  this  doc- 

poesession,  coupled  with  the  expectation  of  future   benefit,  ^^^^.^g^J^'ed^ar 

founded  on  the  contingency  of  a  future  grant  from  the  crown,  of  doubtful  au- 

L  T.I*  •        thority. 

out  warranted   by  universal   practice,    amounts   to   an  m-  q  jnion  of 
sunible  interest,"  has  been  considerably  shaken  by  the  ob-  Lo'^  Eldon. 
serrations  of  succeeding,  and  scarcely  less  eminent  judges. 

"If  the  Omoa  case,"  says  Lord  Eldon,  in  Lucona  v. 
Crawfurd,  "  was  decided  upori  the  expectation  of  a  grant  from 
the  crown,  I  never  can  give  my  assent  to  that  doctrine. 
That  expectation,  though  foimded  on  tlie  highest  probability. 


(o)  See  the  judgment  of  Lord  El-  the  45  G.  3.  c.  72.,  is  clearly  proved 

lenborough  in  Routh  r.  Thompson,  11  by  Stirling  r.  Vaughan,  11  East,  619. 

East,  pp.  433,  434.     That  captors  of  a  (p)  Le  Cras  v.  Hughes,  Marsh.  105. 

prize  in  case  of  joint  capture  have  an  Park,  5G8.  8Ui  ed.'    3  Dougl.  81. 
insurable  interest  in  such  prize  under 

a  4 
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Insurable  in- 
terest of  cap- 
tors. 


Lord  Ellen- 
borough 


and  Chief  J. 
Tinaal. 


Result  of  the 
authorities  as 
to  this  point. 


Captors  in  pos- 
session of  a 
prise  are,  in 
such  capacity, 
liable  to  pay 
costs  and 
charges,  if  the 
possession  have 


was  not  iTitercst,  and  it  was  equally  not  interest  whatever 
have  been  the   chances  in   favour   of  the  expectation. 
winch  was  AvhoUy  in  the  crown,  and  which  it  was  i: 
power  of  his  majesty  to  give  or  withhold,  could  not  belc 
the  captors  so  as  to  create  any  right   in  them.''(y) 
Ellenborough  in  Kouth  v.  Thompson  (r),  and  Mr.  C.  J.  ^^ 
in  Devaux  v.  Steele  («),  both  seem  to  consider  that,  after 
observations  of  Lord  Eldon's,  the  doctrine  of  Lord  Man 
if  it  can  still  be  treated   as  a  binding  authority,  mu 
considered  incapable  of  being  extended,  and  as  confii 
cases  falling  strictly  within  the  same  circumstances. 

Lord  Ellenborough,  with  reference  to  Le  Cras  r.  Hi 
says,  that  what  was  there  held,  "  in  respect  to  a  contingt 
the  nearly  certain  kind,  which  was  then  under  considen 
would  afford  no  rule  for  cases  differently  circumstanced 
Chief  J.  Tindal  particularly  notices  the  expressions  of 
Mansfield :  "  The  crown  always  makes  the  grant,  and  i 
no  instance  to  the  contrary T 

The  law,  therefore,  on  this  subject  may  perhaps  s 
taken  to  be  that  possession,  coupled  with  the  expcctatic 
future  grant  from  the  crown,  may  still  give  an  ins 
interest ;  but  only  in  cases  where  a  long  and  uniform 
of  practice  can  be  shown  for  the  crown  always  to  mak 
grant,  and  no  instance  can  be  given  to  the  contrary. 

Lord  Eldon,  while  dissenting  from  the  doctrine  th 
mere  expectation  of  a  grant  from  the  crown  could  a 
to  an  insurable  interest,  admitted  that  the  right  of  th 
tOi-s  to  insure  might  have  been  put  on  other  grounds, 
captors,"  said  his  lordship,  "  not  only  had  the  poss 
but  a  possession  coupled  with  the  liability  to  pay  cos 
charges,  if  they  had  taken  possession  imi)ropcrly,  and 
liability  to  render  back  property  wliich  should  turn  ou 
neutml."  (rt 

It  was  upon  this  very  ground  that  Lord  Kenyo 
previously  put  the  insurable  interest  of  captors  in  the  \ 


(7)  Luccna  t<.   Cmwfurd,  2  Bos.  & 
Pull.  N.  11.  32.'J. 
(r)  1 1  East,  4:W. 


C«)  6  Bingh.  N.  C.  .S70,  37 
(0  2  Bos.  &  Pull.  N.  IL  3 
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ing  case.    In  the  year  1797,  three  Endish   captains   had  Insurable  in- 

°  •'  '  °  '-  terest  of  cap- 

captured  the   ship  Westcapelle  and  her  cargo,  as  a  Dutch  tors. 


prize,  and  their  agents  had  caused  insurance  thereon  to  be  been  improper- 
made  on  their  account.  The  ship  and  cargo  were  afterwards  h^^*^thereforJ 
claimed  on  behalf  of  Theodore  Lynam  and  other  American  on  this  ground 

1  1  1  t*    1      ■r^      1*  ^    r^  /»Ai«*"  insurable 

owners,  to  whom,  by  a  decree  of  the  liinglish  Court  oi  Admi-  interest  in  such 

ralty,  they  were  ultimately  restored,  with  the  exception  of  a  P"*^*  ^^ 

onall  part  of  the  cargo,  which  was  condemned  as  enemy's  s  T.  Kep.  154. 

property ;  the  captors  upon  this  claimed  a  return  of  premium, 

in  respect  of  the  ship  and  such  part  of  the  cargo  as  had  been 

decreed  to  be  restored.    The  court  refused  their  claim.    Lord 

Kenyon  said,  "  the  assured  had  possession  of  the  captured 

property,  and  from  that  poesession  certain  rights  and  duties 

resulted.    If  it  was  a  legal  capture,  the  captors  were  entitled ; 

if  the  capture  was  improperly  made,  they  were  liable  to  be 

called  to  account  in  the  Courts  of  Admiralty,  where  they 

might  be  amerced  in  damages  and  costs.     It  was  important 

to  them  to  take  care  that  there  should  he  something  forth" 

coming  to  answer   the   amount  of  these   damages;    on   this 

ground,  therefore,  I  am  clearly  of  opinion  that  the  assured 

had  an  insurable  interest."  (ti) 

The  next  case  that  arose  was  that  famous  one  of  the 

Dutch  commissioners,  which,  for  more  than  eight  years,  was 

litigated  in  the  English  courts  of  law,  and  in  the  House  of 

Lords  gave  rise  to  one  of  the  most  elaborate  and  ingenious 

legal  discussions  ever  raised  upon  a  point  of  maritime  law.  {v) 

The  facts  of  the  case  were  as  follows:  —  Holland,  having  Case  of  the 
been,  in  the  course  of  the  year  1794,  overrun  and  occupied  ^i^^ 
by  the  armies  of  the  French  Republic,  with  whom  wc  were  Crawfurd  v. 
then  engaged  in  the  terrible  wars  of  the  Revolution ;  and,  it  R.  is.  * 

Lucena  v, 
Crawfurd  (be- 
(u)  Boehm  v.  Bell,  8  T.  Rep.  154.      Before  the  House  of  Ix)rds  under  the   fore  the  Ex- 
Sec  the  judgment   of  Lord  Kenyon,     stiine  name,  in  1806  (2  Bos.  &    Pull,    chequer  Cham- 
.*  •  I   ,^,  XT    T5     r,^n.  v      T.    .1^  t    ^        her).  3  Boss.  & 

ibid-  161.  N.   R.   269.).     It   then   camo   before    p^ji    75 

(t)  The  case  first  came  before  the  Lord  Ellenborough  at  the  sittings  afker  j 

Court  of  King's  Bench  under  the  name  Michaelmas  Tenn,  1806,  on  the  vmire  Crawfurd  (bc- 

of   Crawfurd  v.   Hunter,   in  1798  (8  de  noiH),  and  was  ultimately  disposed  fore  the  House 

T.  Rep.  13.).    It  came  before  the  Ex-  of  by  the  House  of  Lords  on  the  2£ith  of  Lords).  2 

chequer  Chamber  as  Lucena  v.  Craw-  June,  1 808,  as  Lucena  i\  Crawfurd,   I  Jl^'  *""  Pulh 

furd,  in  1802  ^3   Bos.  &  Pull.  75.}.  Taunt.  324.  ^'  ^P*  *^^* 
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Insurable  in- 
terest of  cap- 
tors. 

Lucena  o. 
Crawfurd  (ce- 
ntre de  novo), 
1  Taunt.  324. 

Statement  of 
facti. 


appearing  highly  probable  that  her  reduction  to  French  81 
jcction  might  be  permanent,  our  government,  by  an  op 
in  council  oi  Fthraary  1795,  directed  that  all  Dutch  sh 
bound  to  and  from  the  ports  of  Holland  should  be  seized 
the  purpose  of  being  brought  into  this  country  and  th 
provisionally  detained.  With  a  view  to  provide  for  the  custc 
of  the  ships  that  might  be  brought  in  under  this  order, 
act  was  passed  empowering  his  msyesty  in  council  to  appo 
commissioners  for  the  care,  management,  sale,  or  other  d 
posal,  according  to  his  majesty's  instructions,  of  all  Dul 
ships  or  cargoes  "  which  had  been^  and  might  be  thereafi 
detained  in  or  brought  into  the  ports  of  the  United  Kingdom 
and  on  the  \5th  June^  1795,  a  commission  issued,  under  t 
act,  to  Crawfurd.  and  others,  appointing  them  to  act 
commissioners  for  the  purposes  specified  in  the  act  ( 
for  the  disposal,  under  directions  from  the  Privy  Council^ 
such  Dutch  property  as  should  be  detained  in  or  brought  i 
British  ports).  Before  this  commission  was  issued,  Capt 
Essington,  of  the  Sceptre  man  of  war,  in  company  with  so 
East  India  Company's  ships,  acting  under  the  order 
council  of  February  1795,  had  captured  a  fleet  of  Du 
merchantmen,  homeward  bound  from  the  African  coast  i 
the  East  Indies,  and  carried  them  into  St.  Helena,  for 
purpose  of  being  brought  into  this  country.  Accordingly, 
the  2nd  of  July,  four  of  these  ships,  the  Hooghley,  the  D 
drecht,  the  Surcheance,  and  the  Zeeklye,  sailed  from  St.  Hch 
with  their  Dutch  cargoes  on  board  for  this  country ;  and 
the  22d  of  August  (w)  Crawfurd  and  his  co-commission( 
having  received  notice  to  that  effect,  caused  an  insurance 
be  effected  on  these  ships  and  their  cargoes  on  their  c 
account,  under  the  fiame  and  style  of  "  The  Honourable  Cc 
missioners  for  the  sale  of  Dutch  property.^'*  All  the  four  sh 
thus  insured,  together  with  their  cargoes,  were  totally  1 
before  arriving  in  this  country ;  one  of  them,  however, 
Zeelelye,  was  not  so  lost  till  after  the  loth  of  September;  t 
date  is  important,  because  on  that  diiy  a  proclamation 


(w)  1  Taunt.  3L'9. 
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reprisals,  in  other  words,  an  open  declaration  of  war,  was   Insurable  in- 
luade  by  his  majesty  against  the  ships,  goods,  and  subjects  tors. 


of  the  United  Provinces.  ^ 

On  the  loss  of  the  ships  becoming  known,  Crawfurd  and 
his  cxH^mmissioners  brought  an  action  upon  the  policy, 
averring  the  interest,  in  the  first  count  of  the  declaration,  to 
he  in  themselves,  ^^  as  such  commissioners  ;  "  in  the  second  count, 
ifihQin  the  croum. 
The  main  question  in  the  cause  was,  whether  the  plaintiffs,  Question  in  the 

case. 

under  the  circumstances,  had  an  insurable  interest,  under  the 
commission,  in  the  ships  and  cargoes  insured  before  their 
arrival  in  this  country. 

It  would  be  out  of  the  question  to  report  at  length,  and 
naelesa  to  attempt  to  abridge,  the  able  and  ingenious  dis- 
quisitions to  which  this  question  gave  rise ;  the  reader  must 
be  referred  to  the  reports  at  large,  especially  to  the  judgment 
of  Mr.  J.  Chambre  in  the  Exchequer  Chamber  (x) ;  of  the 
same  learned  judge  (y),  of  Mr.  J.  Lawrence  (r),  and  of  Lord 
Eldon(a),  in  the  House  of  Lords. 

In  the  Court  of  King's  Bench,  Lord  Kenyon  and  the  rest  Judgment  of 
of  the  court  held  that  the  plaintiffs  had  an  insurable  interest  Kings  Bench, 
sufficient  to  sustain  the  ^rst  count  of  the  declaration,  either 
as  trustees  for  the  crown  or  for  the  parties  who  should 
ultimately  be  entitled ;  a^  consignees ;  or  as  prize  agents ; 
^d  judgment  accordingly  was  given  for  the  plaintiffs  for  the 
whole  sum. 

In  the  Exchequer  Chamber  this  judgment  was  affirmed  by  Judgment  of 
a  majority  of  the  judges,  including  Mr.  J.  Heath  and  Lord  the  judges  ii° 
Alvanley ;  Mr.  J.  Chambre  delivering  a  very  forcible  opinion  ^^  Exchequer 
the  other  way. 

The  grounds  on  which  the  majority  founded  their  judg- 
ment, were  substantially  the  same  as  those  which  had  pre- 
vailed with  the  Court  of  King's  Bench ;  and  rested  on  the 
principle,  "  that  an  inchoate  interest,  though  imperfect  till  a 
i^wn  cimtingency  shall  take  place,  is  nevert/ieless  insurable »'''*  {b) 

(')  3  Bos.  &  Pull.  99—105.  (ci)  Ibid.  315- 32(). 

(y)  2  B<K.&  Pull.  N.  IL  298—300;  {b)  3  Bos.  &  Pull.  98. 

(')  Ibid.  300—307. 
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Insurable  in- 
terest of  cap- 
tors. 

Judgment  of 
Mr.  J.  Cham- 
bre  in  the 
Exchequer 
Cliamber. 


Judgment  of 
the  majority  of 
the  judges  in 
the  House  of 
Lords. 


Judgments  of 
Mr.  J.  Lav- 
rcnce  and  of 
I#ord  Eldon  in 
flic  House  of 
Lords. 


Mr.  J.  Chambrc,  on  the  other  hand,  rested  entirely  on  tl 
fact  that,  under  the  terms  of  the  act  and  the  commission,  ti 
powers  of  the  commissioners  were  strictly  limited  to  th 
case  of  Dutch  ships  actually  brought  into  the  ports  of  th 
United  Kingdom^  and  provisionally  detained  there;  that, ai 
in  the  present  case,  the  ships  had  never  been  brought  int< 
this  country  at  all,  they  had  never  become  the  objects  of  tli' 
plaintilTfe  authority  or  powers  under  the  commission,  and  con 
scqucntly  that  they  had  no  such  relation,  concern,  or  interes 
therein  as  to  entitle  them  to  insure. 

When  the  case  came  before  the  House  of  Lords,  eight  o 
the  judges  were  of  opinion,  upon  the  same  grounds  as  before 
that  the  plaintiffs  had  an  insurable  interest,  sufficient  to  bu£ 
tain  the  first  count ;  "  they  had  a  contingent  interest,  ant 
supposing  the  intentions  of  the  crown  to  remain  unaltcrec 
nothing  stood  between  them  and  the  vesting  of  that  cod 
tingent  interest  but  the  perils  insured  against."  (c) 

Mr.  J.  Chambre  adhered  to  his  former  opinion,  which  wa 
supported  by  Mr.  J.  Lawrence  (in  a  judgment  marked  by  hi 
usual  ability),  by  the  great  authority  of  Lord  Eldon,  by  Lor 
Erskine;  and,  as  it  should  seem,  rather  however  by  th 
known  course  of  his  subsequent  decisions  than  by  any  thin, 
that  fell  from  him  at  the  time,  by  Lord  Ellenborough.  (rf) 

To  these  learned  persons  the  plaintiff's  claim  of  interes 
seemed  to  have  "  no  other  foundation  than  a  mere  naked  ea 
pectation  of  acquiring  a  trust,  or  charge,  respecting  the  pre 
perty,  without  a  scintilla  of  present  right,  either  absolute  o 
contingent  (e) ;  by  the  letter  of  the  commission  and  the  sta 
tute,  they  remarked,  the  plaintifTs  care  was  confined  to  shif 
whicli  had  been  detained^  or  might  be  brought  into  the  ports  c 
this  kingdom  ;  so  that,  until  arrival  here,  no  Dutch  propert 
was  clothed  with  those  circumstances  which  designated  it  t 
be  the  object  of  their  commission,  and  made  it  their  duty  t 
interfere  in  its  preservation.  (/) 


(c)  2  Bos.  &  Pull.  N.  R.  289—298. 

(rf)  Chambre,  J.,  2  Bos.  &  Pull.  N. 
R.  298^-300.  Lawrence,  J.,  300 — .307. 
Ix)rd  Eldon,  315—326.  Lord  Ellen- 
borough,  327.     Lord  Erskine,  328. 


(c)  Per  Chambre,  J.,  299. 

(/)  Per  Lawrence,  J.,  ibid.  305. 
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Under  these  circumstances,  they  professed  themselves  un-  Insurable  in- 
able  to  conceive  an  interest  dependent  on  a  thing,  with  which  tors.  ^'^^ 
thing  the  persons  supposed  to  be  interested  had  nothing  to 


(lo(y);  and  Lord  Eldon,  in  particular,  declared  he   could  Lord  Eldon's 
"  not  point  out  what  is  an  interest,  unless  it  he  a  right  in  the  insurable  in- 
property,  ar  a  right  derivable  out  of  some  contract  about  the  *®'®'^ 
property,  which  in  either  case  may  be  lost,  upon  some  contin- 
gency affecting  the  possession  or  enjoyment  of  the  party."  (A) 
Notwithstanding,  however,  this  clear  declaration  of  opinion.   Case  sent  down 
their  lordships  did  not  directly  reverse  the  decision  of  the  ^oto  on  a  col- 
majority  of  the  judges,  but,  upon  the  advice  of  Lord  Eldon,  lateral  ground. 
sent  the  case  down  for  a  new  trial  under  a  venire  de  novo,  on 
the  following  collateral  jjround. 

The  declaration  of  hostilities  against  the  United  Provinces 
took  place,  it  will  be  remembered,  on  the  15  th  of  September; 
and  the  Zeelelye,  one  of  the  ships  insured,  was  not  lost  till 
after  this,  viz.  on  the  20tli  of  September.  Damages,  never- 
theless, had  been  assessed  at  a  total  sum,  in  respect  of  all 
the  ships  lost,  including  the  Zeelelye.  As,  however,  the  House 
of  Lords  were  most  clearly  of  opinion,  that,  whatever  insurable 
interest  (if  any)  the  plaintiffs,  as  commissioners,  might  ever 
have  had,  had,  at  all  events,  been  taken  out  of  them  by  this 
declaration  of  hostilities,  which  thenceforth  vested  the  owner- 
sWp  of  all  captured  property  in  the  crown,  jure  belli,  it  fol- 
lowed that  the  plaintiffs  had  no  interest  in  the  Zeelelye  at  the 
time  of  her  loss,  and  the  finding  of  the  jury,  inasmuch  as  it  gave 
jeneral  damages,  partly  made  up  of  the  average  loss  on  the  Zee- 
%e,  which  ought  not  to  have  entered  into  it,  was  erroneous. 

The  cause,  accordingly,  came  on  for  trial  before  Lord  Ellen-  Final  result  of 
l^rough  on  the  venire  de  novo,  when  a  verdict  was  found  for  ^^^  ^^^' 
the  plaintiffs  upon  the  second  count  of  the  declaration,  which 
flPWTerf  the  interest  to  be  in  tlie  king,  (i) 

Althougli,  however,  the  House  of  Lords  in  this  case  avoided  The  result  of 
*  decision  diametrically  opposed  to  the  opinion  of  a  majority  tcrse^oaii"  " 

claims  of  inte- 
(^)  Per  Lawrence,  J.,  ibid.  SOS.  by  the  House  of  Lords,  without  calling    rest  founded  on 

(*)  Per  Lord  Eldon,  ibid.  321.  upon  counsel   in  reply,  on  29th  June,    '"®'«  contin- 

<0  3B0S.&  Pull.  329.     A  bill  of     1808.     Lucena  v.  Cr^wfurd,  1  Taunt,   ^^^f™^ 

"Options  was  token  to  his  lordship's     324.  crown. 

J^'ipDcnt,  which  wa^  however,  affiimcd 
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Imurable  in-  of  the  judgcs,  yet  the  subsequent  course  of  our  jurisprudence 
ton.  sufficiently  shows  the  influence  of  this  discussion  to  have  been 

adverse  to  all  chums  of  interest,  founded  on  mere  contingent 

grants  from  the  crown. 
Cases  decided         Thus :  in  pursuaucc  of  an  order  of  council,  of  September, 
Crawfurd.  1807,  by  which  all  Danish  ships  were  directed  to  "  fte  &- 

The  captors  of  tained  and  brought  into  port,'^  a  Danish  ship,  shortly  after 
not  as  prize'  the  publication  of  the  order,  was  seized  by  a  British  pri- 
tiorof  hostm!'  vateer,  and  carried  into  Lisbon;  whence,  after  being  repaired, 
ties,  but  merely  and  her  Original  cargo  sold,  she  was  freighted  by  the  captors 
in  council  to  with  another  cargo,  and  sent  on  to  London.  She  suled  from 
bring°in"o  port,  Lisbou  ou  the  3rd  of  Novcmbcr,  and  on  the  12th  the  plain- 
have  no  insura-  tiffs,  as  a^cuts  of  the  captors,  effected  an  insurance  on  ship 

ble  interest,  in  ,  ^^  ,  '  ^         ,    ^ 

their  own  right,  and  freight,  on  their  account.  On  the  very  day  the  ship  sailed 
of  an*efpected  (Nov.  3.)  a  formal  declaration  of  hostilities  had  been  made 
%xoll'''^  **»^    by  Great  Britain  against  Denmark. 

Routh  p.  In  the  course  of  her  homeward  voyage  (in  December)  the 

?/*Kasr'42C      ^^''P  *"^  cargo  were  totally  lost,  and  the  plaintiffs  brought 

their  action  on  the  policy,  averring  the  interest  in  the  first 
count  to  be  in  the  captors,  and  in  the  second  to  be  in  the 
crown. 

When  the  case  came  the  first  time  before  the  Court  of 
King's  Bench,  it  was  decided  entirely  upon  the  first  count(j), 
and  the  sole  question  was,  whether  the  captorsy  as  suchy  had, 
under  the  drcumstancesy  an  insurable  interest  f 

It  was  contended  that  they  had  on  two  grounds, — 

1.  Because  they  had  a  possession,  coupled  with  a  well 
grounded  expectation  of  a  grant  from  the  crown ; 

2.  Because  such  possession  rendered  them  liable,  either  to 
the  crown,  or  to  the  foreign  owner,  for  the  safe  custody  of 
the  ship,  and  therefore  gave  them  an  interest  in  her  safety. 

As  to  the  first.  Lord  Ellenborough  remarked,  that  "  as  the 
ship  had  been  taken,  not  as  prize  of  war  after  a  declaration  of 
hostilitiesy  but  merely  under  an  order  in  council  to  detain  and 
bring  into  port,"  the  captors  had  no  claim  under  the  prize 


(J)  Tliis  was   because  it   was    ex-     the  insurance  <*tnu  effected  oh  account 
pressly  stated  in  the  special  case  that     of  the  capton,** 
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act,  as  in  the  Omoa  case ;  that,  under  these  circumstances,  they  Insurable  in- 
could  claim  nothing  as  of  right  from  the  crown,  and,  even  if  ^^^  °  ^*^' 


the  ship  had  arrived  in  safety,  would  have  had  nothing  "  but 
the  chance  of  a  grant : "  his  lordship  accordingly  held,  that 
they  had  no  insurable  interest  on  the  short  ground,  "  that  a 
mm  has  no  right  to  an  indemnity  because  he  has  lost  the  chance 
ofreceivinff  a  gift,'^^ 

As  to  the  2nd  ground,  which,  it  will  be  recollected,  was  the 
foundation  of  Lord  Kenyon's  decision  in  Boehm  v.  Bell,  and 
approved  of  by  Lord  Eldon  in  Lucena  v.  Crawfurd,  it  was 
held  by  Lord  Ellenborough  to  be  inapplicable  to  the  present 
case;  because  here  a  formal  declaration  of  hostilities  had  in- 
tervened before  the  loss,  which  at  once  vested  the  right  of 
ownership  in  the  crown,  put  an  end  to  all  claim  on  the  part 
of  the  foreign  owners,  and  freed  the  captors,  as  agents  for  the 
crown,  from  all  liability  of  acts  done  within  the  scope  of  their 
authority,  which  it  did  not  appear  that  they  had  in  any 
d^ree  exceeded.  (A) 

As,  however,  there  was  no  fraud  in  the  captors  in  effecting 
the  policy,  nor  any  thing  illegal  in  the  voyage  or  insurance,  the 
Msured  were  held  entitled  to  recover  back  the  premiums.  (Jk) 

In  the  case  just  cited,  the  captors  had  no  claim  to  prize  But  where  the 
nnder  any  prize  acts,  for  the  ship  was  taken  before  the  decla-  "^^JP  « taken  as 
ration  of  hostilities ;  where,  however,  they  have  such  claim,  »"<*  the  captors 
the  following  case  shows  that  they  have  an  insurable  interest  under  the  priw 
in  ships  taken  as  prize  before  condemnation.  an^nsurabie  ^** 

The*Prizc  Act  45  G.  3.  c.  72.  s.  3.  vests  the  property  of  interest  on  that 
all  prizes  taken  by  the  conjoint  force  of  the  army  and  navy,   Stirling  ». 
in  the  conjoint  captors  after  condemnation,  subject  to  the  i  **Eas^6i9. 
right  of  the  crown  to  release  the  prize  to  its  former  owners 
before  condenmation,  and  liable,  of  course,  to  sentence  of 
restoration  by  a  Court  of  Admiralty. 

liord  Ellenborough  held,  that  the  officers  of  the  army  and 
navy,  who,  after  declaration  of  war,  had  conjointly  taken  a 
prize,  had,  under  this  act,  an  insurable  interest  in  it  on  their 
own  account  before  condemnation,  for  they  had  not  only  a  right 

(A)  Routh  r.  Thompson,  11  East,  426. 
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Insurable  in- 
terest of  cap- 
tors. 


In  all  tbcsc 
cases  nn  insur- 
able interest 
vests  in  the 
crown  imme- 
diately on  the 
ship*s  capture ; 
and  a  policy 
cflTected  by 
captors  ot  prize 
agents,  though 
not  themselves 
liaving  an  in« 
surablc  interest, 
may  enure  to 
the  benefit  of 
the  crown  by 
subsequent 
adoption. 


I^uceiia  V, 
Crawfurd, 
1  Taunt,  324. 


of  possession,  but  a  right  of  property  vested,  as  far  as 
crown  had  the  power  of  vesting  it,  liable  only  to  be  dig] 
sessed  by  tlie  release  of  the  crown  before  condemnation 
by  an  adjudication  of  the  Court  of  Admiralty  against 
captors.  (Z) 

Hitherto,  we  have  treated  solely  of  the  question  as  to 
insurable  interest  of  the  captors  and  their  agents ;  in  mos 
the  cases,  however,  the  declanition  contained  a  count,  ai 
ring  the  interest  to  be  in  his  majesty,  and  thus  raised 
question  as  to  the  insurable  interest  of  the  crown. 

On  this  point  the  rule  is  clear,  that,  whether  the  insura 
and  the  loss  took  place  before  or  after  open  declaratio: 
war  or  order  for  reprisals ;  whether  the  parties  insui 
effected  the  policy  under  the  orders  and  expressly  on  accc 
of  the  captors,  or  otherwise ;  tlie  crown  has  in  all  casc! 
insurable  interest  in  ships  lawfully  detained  and  capti 
under  any  Order  in  Council  to  that  effect :  and,,  although  g 
insurance  may  not  have  been  originally  effected  to  pro 
the  interest  of  the  crown,  the  crown,  by  a  subsequent  i 
fication,  may  adopt  the  insurance. 

Thus,  in  the  case  of  the  Dutch  commissioners,  altlioug 
was  agreed,  that  the  commissioners  had  not  themselves 
insurable  interest ;  yet,  as  it  appeared,  on  the  venire  de  ) 
tried  before  Lord  EUenborough,  that  a  letter  had  been  wri 
by  Mr.  Rose,  the  then  Secretary  to  the  Treasury,  and 
ceived  by  the  commissioners,  on  the  day  the  defendant  i 
scribed  the  policy,  desiring  them  to  take  the  necessary  s 
for  insuring ;  this  was  held  to  be  a  ratification  by  his  Maj< 
of  the  act  of  the  commissioners  in  insuring,  sufficient 
support  an  averment  of  interest  in  the  crown,  although 
commissioners  in  effecting  the  policy  had  done  so,  as  in  t 
own  right,  upon  tlie  supposed  interest  they  had  as  si 
commissioners,  and  not  on  account  or  on  behalf  of 
crown,  (m) 

In  this  case  it  was  contended,  that  U7itil  the  declaratio 
hostilities  the  king  had  no  insurable  interest  in  the  sli 


(/)  Stirling   r.    Vaughan,    11    East,         (m)  Lucona  v,  Crawfurd,  1  Ti 
619.  324. 
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detained  under  the  previous  order  of  council,  he  not  having  Insurable  in- 
until  that  time  any  thing  more  than  a  prospect  or  speculation  tors.       ^  ^' 
of  future  interest  in  such  ships.   But  the  decision  of  the  House 
of  Lords  imports  that  he  had  an  insurable  interest  as  well  in 
the  ships  lost  before,  as  in  those  lost  after  the  declaration  of 
hostilities;  and  in  the  case  of  Routh  v.  Thompson,  Lord 
EDenborough  decisively  lays  it  down,  that  an  insurable  in- 
terest vests  in  the  crown  from  the  moment  the  ship  is  law- 
M\j  captured  under  any  orders  in  council  for  her  detention, 
although  the  insurance  may  be  effected  before  hostilities  have 
been  openly  declared,  (n) 

hi  the  case  last  mentioned,  the  captors,  as  we  have  seen.  Adoption  of 
were  held  to  have  no  insurable  interest  so  as  to  support  a  ^J^n  a  year 
count  (the  only  one  then  before  the  court),  averring  the  interest  *^'  \^  *"*^ 

,  /'  o  scnption  will 

tobcm  themselves;  when  next  brought  before  the  court  the  support  a  count 
interest  was  averred  to  be  in  his  Majesty,  and  in  addition  to  poUcy  u»  have 
the  facts  ahready  stated,  it  was  proved,  that  on  the  20th  of  ^^hSfrfthe 
Jane,  1810  (which  was  exactly  one  year  after  the  judgment  crown. 
9^  hy  the  court  in  the  former  case)y  an  order  in  council  ThompMn, 
Wbeen  made,  by  which  his  Majesty  expressly  adopted  and  ^^  ^'^'^  274. 
^proved  of  the  insurance  as  having  been  made  for  his  benefit, 
l^pon  this  additional  evidence  the  court  unanimously  gave 
judgment  for  the  plaintiffs.  (0) 

In  both  these  cases  the  ratification  of  the  insurance  by  the  Express  ratifi- 
crown  was  in  express  terms;  it  should  seem,  however,  by  aeem necessary. 
*W  fell  from  the  court  in  the  case  of  Stirling  v.  Vaughan, 
^  upon  the  principle  that  the  law  will  presume,  if  nothing 
appears  to  the  contrary,  that  every  person  accepts  what  is  for 
*w  benefit,  that  captors,  in  every  case  of  legal  capture,  have 
«»  implied  authority  to  insure  on  behalf  of  the  crown,  and 
^Jj  therefore,  in  all  such  cases,  recover  on  a  count  averring 
^  interest  to  be  in  the  King,  without  any  express  sub- 
*?uent  ratification  by  him.  (p) 

The  position  of  Lord  Mansfield  in  the  Omoa  case,  that  pos-  Possession, 

coupled  with 

(")  See  the  judgment  of  Lord  EU         (o)  Routh  v,  Thompson,   13  East, 
"•"^wough,  Routh  ©.   Tliompson,  13     274. 

^284,285.  {p)  Stirling  r.   Vaughan,  11  East, 

623, 
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Insurable  in- 
terest of  cap- 
tors. 

expectation  of  a 
future  grant 
from  the 
crown,  can 
only  (if  at  all) 
give  an  insur- 
able interest 
where  the  prac  - 
tice  of  making 
such  grant  is 
uniform  and 
invariable. 

Hence  the 
owner  of  B 
French  whaler 
has  no  insur- 
able interest  in 
a  bounty  which 
may  be,  but  is 
not  proved  al- 
ways to  be, 
granted  by  the 
French  govern- 
ment. 

De  Vauz  v. 
Steele,  6  Bingh. 
N.  a  398. 

Law  on  this 
subject  in  the 
United  States. 


session,  coupled  with  the  expectation  of  a  future  grant  fro 
the  crown,  gives  an  insurable  interest,  can,  as  we  have  see] 
only  be  supported,  if  at  all,  in  cases  where  such  expectatio 
,is  warranted  by  universal  prdctice ;  accordingly,  where  a 
insurance  was  effected  on  behalf  of  French  ship-owne] 
"  on  bounty  to  be  allowed  by  the  French  government  on  ti 
tonnage  "  of  a  South  Sea  whaler ;  and  it  appeared  th 
by  a  French  law  any  vessel  engaged  in  the  South  S 
fisheries,  which  should  bring  back  the  produce  of  i 
fishery  to  the  amount  of  half  its  burden,  was  entitled 
a  bounty  under  certain  conditions,  all  of  which,  howev< 
had  not  been  complied  with  by  the  ship  in  question ;  but 
evidence  w^as  given  that  there  had  been  an  uniform  practi< 
without  exception,  for  the  French  government  to  grant  su 
bounty  under  the  circumstances ;  the  court  held,  that,  at  : 
events,  in  the  absence  of  such  proof,  the  expectation  of 
bounty  must  be  regarded  as  a  mere  contingency,  and  was  n 
an  insurable  interest,  (q) 

The  law  in  the  United  States  as  to  this  subject  seems 
be,  that  an  insurable  interest  in  prizes  can  be  acquired  on 
by  an  actual  grant  from  the  government,  (r) 


Art.  9.   Other  Cases  of  Insurable  Interest. 


Other  cases  of 
insurable  in- 
terest 


The  owner  of 
the  cargo  has 
no  insurable 
interest  in  the 
ship. 


§  115.  There  are  other  cases  of  insiurable  interest,  whit 
cannot  be  ranged  under  any  of  the  foregoing  heads. 

A  party  who  is  interested  in  the  cargo  alone  has  i 
insurable  interest  in  the  ship ;  for  the  goods  may  arrive  sal 
though  the  ship  be  lost,  and  vice  versa. 

Hence,  where  the  owners  of  the  cargo  effected  an  Insunm 
**  on  money  expended  for  reclaiming  ship  and  cargo  ;  "  **  t 
loss  to  be  paid  in  case  the  ship  does  not  arrive  "  at  the  port 
destination ;  it  was  held,  that  the  assured  had  no  insural 


(q)  Devaux  r.  Steele,  6  Bingh.  N.  C.     Story  in  the  case  of  The  Joseph 
358.  Gallison,  553.,  cited  in  1  Phillips 

(r)  j  See  the  observations  of  Mr.  J.     Ins.  1.31. 
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interest  in  the  subject  insured,  against  the  event  sought  to  be  Other  cases  of 

•J  J  /•      t       if         T         /  \  insurable  in- 

provided  for  by  this  pobcy.  {s)  terest. 

A  bill  of  exchange  was  drawn  by  the  captain  abroad  to  The  holder  of 
cover  ship's  disbursements,  containing  on  the  face  of  it  a  *  ^^^  ^"^y^^  by 

the  captain 

memorandum  directing  the  holder  to  insure  the  amount  of  abroad  for  the 
the  bill,  and  charge  the  premium,  &c  to  the  ship's  and  cap-  mly!!*on  the"^ 
tain's  account :    the  bill  having  been  dishonoured  at  matu-  b***  *^">K  5^i»- 
rity,  the  holder  was  considered,  by  Chief  Justice  Gibbs  and  suretbeamount 
the  Court  of  Common  Pleas,  to  have  an  insurable  interest  henJ^x!^^^ 
in  the  bill,  so  as  to  be  entitled  to  recover  on  his  own  account 
on  a  policy  effected  by  hiin  on  the  bill  specifically  described 
therein,  {t) 

Instead  of  borrowing  at  respondentia,  captains  engaged  in  Th?"*  *»«»  ^ 
the  East  India  Company's  trade  had,  since  the  year  1810,  interest  in  bills 
practised  the  following  mode  of  raising  money  to  pay  for  contingency- 
their  outward  investments :  bills  were  drawn  to  the  required  ^°'  ■•  nothing 

,  ^  -  could  be  gain- 

vnoont  upon  the  captam  s  agents  at  Calcutta  or  the  other  ed  by  their 
presidencies,  payable  in  so  many  days  after  the  ship*s  arrival  ^  ^^  ^ost  b/ 
outmrds;  these  bills  were  drawn  in  two  sets,  one  of  which  their  destmc- 

i/..,,i/>i.-i  •I*  1       **^"»  *•  ^'  there 

was  left  m  the  hands  of  the  mdorsee  in  this  country,  who  is  nothing  ex- 
had  made  the  required  advances  on  its  security ;  the  other  ^  *° 
^t,  together  with  goods  to  more  than  the  amount  consigned 
(with  the  bill  of  lading  indorsed)  to  the  captain's  agents  in 
the  East  Indies,  was  taken  out  in  the  ship,  and  the  indorsee 
^  the  bills  then  effected  insurance  on  them  for  his  own 
^nefit:  the  understanding  was,  that  if  the  ship  arrived  safe 
the  bills  were  to  be  paid ;  if  she  did  not  arrive  they  were 
^  to  be  paid.  After  the  practice  had  prevailed  some  time  a 
<^  came  before  the  Court  of  Common  Pleas,  in  which  the 
Jodorsec  of  biUs  so  drawn  and  insured  sued  the  under- 
writer, describing  them  as  "  bills  of  exchange,"  and  averring 
the  total  loss  of  ship,  goods,  and  the  set  of  bills  on  board 
rf  her :.  Chief  Justice  Best  held  that  upon  such  policy 
^  assured  could  recover  nothing;  the  instruments  being 


(0  Kulcn  Kemp  v.  Vigne,  1  T.Rep.         (f)  Tasker  v,  Scott,  1  Marsh.  Rep. 
3«.  556.     S.  C.  6  Taunt  233. 
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Other  cases  of 
insurable  in- 
terest 


The  roaster 
who  buys  in 
ship  and  cargo 
has  no  insur- 
able interest 
therein,  unless 
such  repur- 
chase be  rati- 
fied by  those 
whom  it  may 
concern. 


The  shipper  of 
goods  does  not 
acquire  an  in- 
surable interest 
in  ship  by  de- 
fraying the  ex- 
pense of  re- 
pairs. 


drawn  on  a  contingency,  were  not  billsy  but  so  much  waste 
paper;  the  plaintiffs  had  lost  nothing  by  them^  because  they 
could  have  recovered  nothing  by  them :  they  had,  therefore,  no 
insurable  interest,  because  they  had  nothing  at  risk,  (u) 

It  has  been  decided  in  the  United  States,  and  apparentljT 
on  very  satisfactory  grounds,  that  if,  upon  the  occurrence  of 
some  disaster,  the  cargo  is  put  up  to  sale  and  bought  in  by 
the  master,  he  acquires  no  insurable  interest  by  such  pur- 
chase, (y)  Neither  has  he,  as  master,  any  insurable  interest 
in  the  ship  {w) ;  and,  consequently,  if,  upon  the  ship's  being 
put  up  to  sale,  he  becomes  the  purchaser,  he  cannot  insure 
her  unless  his  purchase  be  subsequently  ratified  by  the  owners, 
who  alone,  notwithstanding  such  purchase,  have  an  insurable 
interest,  {x) 

It  has  also  been  there  decided  that  the  shipper  of  the  cargo, 
whose  agent  has  defrayed  the  expense  of  necessary  repairs 
done  to  the  vessel  in  a  foreign  port,  does  not  thereby  acquire 
an  insurable  interest  in  the  ship,  unless  he  have  acquired  & 
lien  thereon,  (y) 


Sect.  III.   Of  Wager  Policies. 


§  116.  The  term  Wager  Policy  relates  to  the  form  of  th^ 
instrument^  as  well  as  to  the  nature  of  the  contract 

A  wager  policy  may  be  defined  to  be  one  in  which  the  for^ 
tiesy  by  express  terms,  disclaim,  on  the  face  of  it,  the  intentifrf^ 
of  making  a  contract  of  indemnity,  (r) 
Of  wager  poll-        Such  a  policy,  accordingly,  is  generally  known  by  having 
cies  m  pomt  of   ^^^  ^j.  other  of  the  following  clauses  written  on  the  face  of 

form.  ° 


Of  wager  poli- 
cies. 

Definition  of  a 
wager  policy. 


(«)  Palmer  v.  Pratt,  2  Bingh.  185. 
See  also  Lowry  v.  Bourdieu,  Dougl. 
468. 

(o)  t  Barker  v.  Marine  Ins.  Comp., 
2  Mason,  369.,  cited  in  Phillips,  vol.  i. 
pp.  74,  75. 

(w)  Ibid.  Sec  Phillips,  vol.  L 
p.  121. 

(x)  f  CopeUind  p.  Mercantile   Ins. 


Comp.,  6  Pickering,  198.,  cited  in 
Phillips,  vol.  I.  pp.  73,  74. 

(jr)  f  Buchanan  v.  Ocean  Ins.  Comp.1 
6  Cowen,  318.,  cited  in  Phillips,  voLi. 
p.  78.  See  Kulen  Kemp  v.  Vigne^  1 
T.  Rep.  36. 

(s)  Per  Mr.  J.  Chambre  in  Lucena 
V,  Crawfurd,  3  Bos.  &  PulL  101. 
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it:  ^'Interest  or  no  interest,^  or  "  Without  further  proof  of  Of  wager  poli- 
cies. 
wterest  than  the  policy y^  or  "  This  policy  to  be  deemed  suf"   

fxmi  proof  of  interest^  or  any  other  terms  which  would 
either  entitle  the  assured  to  recover  against  the  underwriters 
a  certain  stipulated  sum  of  money,  whether  he  has  any  inter- 
est in  the  ship  or  cargo  or  not ;  or  that  bind  the  underwriter 
not  to  require  any  other  proof  of  the  assured's  interest,  but 
the  admission  of  such  interest  on  the  policy,  (a)  As,  more- 
over, in  these  cases  there  is  nothing  actually  at  risk  which 
can  be  sea-damaged  or  abandoned,  such  policies  frequently 
aho  coDtain  the  clause,  *^  Free  of  all  average^  and  without 
benefit  of  salvage.^ 

It  has  been  made  a  subject  of  very  learned  inquiry  whether   ^ager  policies 
Buch  poUcies  were  legal  at  common  law.     Without  going  legai  at  the 
nwreat  large  into  the  investigation,  it  will  be  sufficient  to  ^^^\ll^^ 
give  what  is  now  firmly  established  as  the  true  result  of  the  i9  G.  2.  c.37. 
authorities ;  viz,  — 

1.  That  by  the  law  of  England,  as  it  stood  at  the  time  of 
passing  the  act  of  19  G.  2.  c.  37.,  a  wager  policy ^  properly 
80  called,  i,  e,  one  in  which  the  parties^  by  express  termsy  such 
w  th  words  "  interest  or  no  interest,^  or  "  without  proof  of 
^^esty"  disclaimed  making  a  contract  of  indemnity,  was  then 
(contrary  to  older  determinations)  deemed  a  valid  contract  of 
iiisurance-  (b) 

That  a  policy,  containing  no  such  clause  disclaiming  or  dis-  a  policy  in  the 
pensing  with  the  proof  of  interest,  but  effected  in  the  com-  ^^^J,"" 
inon  form,  was,  at  common  law,  as  it  still  is,  considered  to  be  ^^^f^  to  be  a 

policy  upon  in- 

^  contract  of  indemnity  only,  upon  which  the  assured  could  terest 
"'wr  recover  without  proof  of  interest,  (c) 

About  the  year  1746  wager  policies,  properly  so  called, 
Irving  then  obtained  the  sanction  of  the  law,  became  so  pre- 


(•)  See  the  judgment  of  Chief  J.  Comyns,   361.    a.d.    1721.     Dean  o. 

^In  Harphy  p.  Bell,  4  Bingh.  569  Decker,  2  Str.  1250.  a.  d.  1746.  They 

—^l  were  also  recognised  as  legal  by  Lord 

(i)  This  point  was  esUblished  by  Mansfield. 

Aueriedo  o.  Cambridge,  10  Mod.  77.  (c)  For  this  latter  position,  see  the 

A.  A,  1710.     De  Paiba  v.  Ludlow,    1  obserrations  of  Lord  Eldon  in  Luccna 
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Of  wager  poli- 
cies. 


19  G.  2.  c.  37. 
Objects  of  the 
act  as  learnt 
from  its  pre- 
amble. 


All  wager  poli- 
cies on  British 


valcnt  that  the  legislature,  wisely  considering  it  to  be  agair 
the  policy  of  this  country  as  a  great  maritime  state,  to  pe 
mit  parties  who  had  no  interest  in  the  safety  of  British  shi^ 
and  cargoes,  by  means  of  these  policies  to  give  themselves 
direct  interest  in  their  loss,  interfered  with  a  positive  enac 
ment  to  suppress  the  practice,  and  passed  the  act  of  tt 
19th  G.  2.  c.  37. 

The  preamble  of  the  act  in  substance  recites  that  **  tl 
making  of  insurances  *  interest  or  no  interest,''  or  *  without  fu 
ther  proof  of  interest  than  the  policy/  had  been  found  by  exp 
rience  "  to  be  productive  of  many  pernicious  practices ;  ai 
then  proceeds  to  specify  three  of  them ;  viz.  — 

1.  The  ^^  fraudulent  loss,  destruction,  or  capture  of  gre 
numbers  of  ships,  with  their  cargoes." 

2.  The  *^  encouragement  of  the  exportation  of  wool,  a 
the  carrying  on  of  many  other  prohibited  and  clandesti 
trades,  which,  by  means  of  such  insurances,  have  been  co 
cealed." 

3.  The  introduction  of  '^  a  mischievous  kind  of  gamii 
under  pretence  of  insuring  against  the  risl^  on  shipping  a 
fair  trade." 

**  Thus,"  as  Mr.  Chief  J.  Best  observes,  "  gaming  was 
no  means  the  sole  evil  which  the  legislature,  by  this  act,  pi 
posed  to  remedy  ;  but  its  object  also,  and  perhaps  chiefly,  ti 
to  prevent  policies  in  this  form  from  being  *  ttsed  to  prot 
persons  who  were  carrying  on  an  illegal  traffic,  or  made  i 
means  of  profiting  by  the  wilful  destruction  and  capture 
ships:  "  (d) 

With  these  views,  therefore,  the  statute  proceeded  to  ena 


V.  Crawfurd,  2  Bos.  &  Pull.  N.  R, 
321.,  dissenting  from  the  dictum  of 
Lord  Kenyon  in  Crawfurd  v.  Hunter, 
8  T.  Rep.  23.,  in  which  that  learned 
judge  had  said  **  that  a  person  at  com- 
mon hw  might  have  insured  without 
interest"  The  position,  as  stated  in 
the  text,  was  laid  down  %a  law  by  Mr. 
J.  Cliambre  in  Lucena  v.  Crawfurd, 
3  Bos.  &  Pull.  101.,  and  is  now  finally 


established  by  the  judgment  of 
Exchequer  Chamber,  in  Cousin 
Nantes,  3  Taunt.  512.,  in  which 
dictum  of  Lord  Kenyon,  and  the  c 
of  Nantes  v,  Thompson,  2  East,  31 
founded  upon  it,  were  decisively  o^ 
ruled. 

(«/)  Per  Best,  C.  J.,  in  Murph 
Bell,  4  Bingh.  569,  570. 
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by  sect.  1.,  "  That  no  insurance  shall  be  made  on  any  ship  Of  wager  poll- 

or  ships  belonging  to  his  Majesty  or  any  of  his  subjects,  or  on 

any  goods  or  effects  laden  on  board  such  ships,  ^interest  or  'gJj^iJJ^^f^ 

no  interest,^  or   *  without   further  proof  of  interest  than   the  bof^d  them, 

'■*'*'  ^  void. 

]M)/2cy,'  or  by  way  of  gaming  or  wagering,  or  *  without  benefit  g^   ^ 
of  salvage  to  the  insurer,^  and  that  every  such  insurance  shall 
be  void." 

Upon  this  section,  which  is  the  most  important  one  in  This  first  sec 

the  whole  act,   the  first   remark  that  arises  is,  that  it  is  ^^^endTo"*"* 

confined  to  British,  and  does  not  extend  to  foreign,  ships  and  foreign  ships 

and  cargoes. 

cargoes. 

Hence,  where  a  policy  was  effected,  after  the  act,  on  goods 
on  board  three  French  ships,  "  the  policy  to  be  deemed  sufficient 
proof  of  interest  in  case  ofloss,^^  this  was  held  not  to  be  within 
the  statute,  and  therefore  good,  as  a  wager  policy,  at  common 
law.  {t) 

The  reason  generally  given  for  not  extending  the  act  to  Ro^son  for  this, 
foreign  shipping  is,  the  difficulty  and  expense  of  bringing 
witnesses  from  abroad  to  prove  the  interest  (/)  But  this 
'cason  |eems  inadequate;  and  a  more  natural  explanation 
appears  to  be,  that  our  government  had  not  the  same  motive 
for  suppressing  a  mode  of  insurance  that  led  to  the  "  frau- 
dulent loss,  destruction,  and  capture  of  ships  and  cargoes " 
Monging  to  foreigners,  as  it  had  in  the  case  of  ships  and 
^5Mg<)e8  belonging  to  its  own  subjects. 

Whatever  the  motive  might  have  been,  the  fact  was,  that 
all  insurances  on  foreign  ships  and  goods  loaded  on  board  of 
"*eni,  were  left  as  at  common  law,  and  therefore,  wager  poli- 
^  properly  so  called,  having  been,  as  we  have  seen,  legal  at 
common  law  when  the  act  passed,  were  still  legal,  when 
eSected  on  foreign  ships  and  goods,  after  the  act. 

The  question,  however,  soon  arose  whether  a  policy,  in  the  Policies  on 
<5ommon  form,  and  having  no  words  on  the  face  of  it  to  show  anTiMrgow ' 
^  not  to  be  an  interest  policy,  could,  since  the  act,  be  effected  y^w^n  on  the 

\  .  .  faceo/them^ 

on  foreign  ships  or  goods  by  a  party  having  no  interest,  and  and,  in  point  of 

form,  appear  to 
be  wagert,  are 
legal ;  but  po- 
(e)  Thellusson  v,   Fletcher,  DougL         (/)  Ibid.     Lord  Eldon  in  Lucena   Nicies  in  the 
315.  A.  D.  178a  V,  Crawfurd,  2  Bos.  &  Pull.  N.  R.  322.    common  form, 

T  4 


280 


OF   INSURABLE   INTEREST. 


Of  wager  poli- 


cies. 


whether  on 
foreign  or  Bri- 
tish ships,  can- 
not be  recover- 
ed on  without 
proof  of  in- 
terest 


Cousin  V, 

Nantes, 

3  Taunt  512. 


be  recovered  on  by  such  party  without  any  averment  or  proo 
of  interest. 

The  question^  in  other  words,  was,  whether  such  a  policj 
was  legal  and  available  at  common  law. 

Lord  Kenyon  was  disposed  to  think  that  it  was ;  and  wha 
the  case  of  Crawfurd  v.  Hunter  came  before  him  in  the  King* 
Bench  (in  which  it  will  be  remembered  that  a  policy  in  tb 
common  form  was  effected  on  certain  Dutch  ships  and  car 
goes),  his  Lordship  and  the  rest  of  the  court  overruled  i 
demurrer  to  the  fourth  count  of  the  declaration,  which,  afte 
alleging  that  the  ships,  &c.  did  not  belong  to  hb  Majest 
or  any  of  his  subjects,  omitted  all  averment  of  interest,  {g 

• 

When  the  question  was  raised  before  the  same  court  in  thi 
subsequent  case  of  Nantes  r.  Thompson  (A),  they  felt  bound  b; 
the  previous  decision,  and  gave  judgment  the  same  way :  but 
after  the  famous  argument  in  the  House  of  Lords  in  the  ca8< 
of  Lucena  v,  Crawfurd,  this  judgment  of  the  Court  of  King* 
Bench  was  brought,  upon  writ  of  error,  before  the  Exchequei 
Chamber,  and  solemnly  overruled,  and  the  law  upon  thii 
point  established  to  be,  that  every  policy  which  do^  not  or 
the  face  of  it  contain  words  showing  it  to  be  a  wager  polic} 
must  be  taken  to  be  a  policy  on  interest ;  and  that  no  sucl 
policy  can  be  availably  effected,  either  on  foreign  or  Britisl 
ships,  except  by  a  party  having  interest,  who,  in  order  t( 
recover  on  it,  must  aver  in  the  declaration  and  prove  at  the 
trial  that  he  has  such  interest,  {i) 

The  result  of  the  whole  is,  that  wager  policies,  properly  sc 
called,  that  is,  which  appear  on  the  face  oftliem  to  be  so,  mayj 
since  the  act,  as  before  it,  be  legally  effected  on  foreign  ships, 
and  recovered  on  without  proof  of  interest. 

But  that  no  other  kind  of  policies  can  be  legally  effected 
either  on  foreign  or  British  ships,  except  by  a  party  having 
interest ;  nor  can  they  in  any  case  be  recovered  on  without 
proof  of  interest. 


{g)  Crawfurd  v.  Hunter,  8  T.  Rep.         (h)  Nantes   w.   Thompson,  2  East, 
13.  385. 

(t;  Cousin  V.  Nantes,  3  Taunt  512. 
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Several  cases  have  been  decided  since  the  act,  as  to  what  Of  wager  poli- 

C16S« 

policies  are  or  are  not  within  the  prohibition  contained  in  this  

first  section,  as  "  made  by  way  of  gaming  and  wagering.^  ^^e  tiSiin*^thl 

Hence,  where  the  sursceon  of  an  East  Indiaman  ainreed  to  prohibition  of 

'  *^  ^  the  1st  section 

pay  20/.  to  a  passenger  in  the  same  ship,  at  the  next  port  she  as  *<  policies 

made  bv  wav 

should  reach,  provided  that  if  she  did  not  save  her  passage  to  of  gaming  and 
China,  the  passenger  should  pay  the  surgeon  1000/.  within  »«^»^-" 
one  month  after  her  arrival  in  the  river  Thames,  without  p^int, 
reference  to  any  property ;  this  agreement  was  held  void,  as  Kent  v.  Bird, 
being  a  contract  by  way  of  gaming  or  wagering,  within  the 
first  section  of  the  stat.  19  G.  2.  c.  37. ;  even  though  it  ap- 
.    peared  that  the  surgeon  had  some  goods  on  board  which  were 
liable  to  suffer  by  the  loss  of  the  season,  {j) 
Lowry,  having  advanced  to  Lawson,  the  captain  of  an  Lowry».  Bour- 

y_  dlGU 

/4Ut  India  ship^  26,000/.  on  the  security  of  a  common  money   Dougi  468. 

bd'd,  effected  a  policy  for  the  amount,  which  appeared  on 

the  fiice  of  it  to  be  "  on  Captain  Lawson's  bond  for  26,000/." 

—  "  in  case  of  loss  no  other  proof  of  interest  to  be  required  than 

fhe  hondy  warranted  free  of  average,  and  vnthout  benefit  of  saU 

wye  to  the  insurer^'* —  Lord  Mansfield,  Ashurst,  J.,  and  Bul- 

I^)  J.,  held,  that  this  was  void,  as  a  gaming  policy  under  the 

statute. 

"  The  plaintiffs,"  observed  his  Lordship,  "  say,  *  We  mean 
to  game,  but  we  give  our  reason  for  it :  Captain  Lawson  owes 
us  a  sam  of  money,  and  we  want  to  be  secure  in  case  he 
should  not  be  in  a  situation  to  pay  us.'  It  was  a  hedge ;  but 
^  bad  no  interest :  for  if  the  ship  had  been  lost,  and  the 
underwriters  bad  paid,  still  the  plaintiffs  would  have  been 
entitled  to  recover  the  amount  of  the  bond  from  Lawson."  {K) 

The  owners  of  the  cargo  cannot,  by  expending  money  in  Kulen  Kemp 
reclaiming  ship  and  cargo  after  capture,  give  themselves  an  i'T.*Sp.304. 
iiisurable  interest  in  the  ship;  and  a  policy,  therefore,  declared, 
wi  the  face  of  it,  to  be  effected  on  money  so  expended,  "  the 
JoM  to  be  paid,  if  the  ship  does  not  arrive,  without  further 

ij)  Kent  V,  Bird,  Cowp.  583.     The  468.     Willes,  J.,  only  thought  it  an 

^  vhieh  the  surgeon  had  paid  by  unavailable,  not  an  illegal,  insurance ; 

*>7  of  premium  was  returned.  the  rest  of  the  Court,  however,  holding 

(iJ  Lovry    r.    Bourdieu,    Dougi.  it  illegal,  the  premium  was  returned. 
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Of  wager  poll-  proof  of  interest  than  the  policy y  warranted  free  of  all  a\ 

and  toiihoiLt  benefit  of  salvoffe/^  is  a  wager  policy,  am 

under  the  statute.  (/) 
The  courts  are        The  courts,  in  fact,  have  held  that  they  cannot  too  st 

rigorous  in  en-         «  ,.     ,  ,  ,  n   ^  *  rm 

forcing  this        cniorce  all  the  provisions  oi  this  statute.     ^^  ine  tempt 
•**'"^'  says  Chief  J.  Best,  **  to  fraudulent  insurances  is  very 

the  object  to  be  attained  by  them  is  easily  accomplish^ 

consequences  to  that  most  valuable  class  of  men,  undent 

are  ruinous,  and  to  seamen,  whose  lives  are  often  ] 

hazard  by  such  insurances,  dreadful."  (m) 

Any  policy  Hcncc  they  have  decided,  that  any  policy,  which  1 

which,  on  the      pregg  tcmis  dispcuscs  with  all  proof  of  interest,  is  witl 

penses  with  all    act  and  void,  cvcu  though  it  may  be  manifest  that  it 

rart^is' within     literally  a  gaming  policy,  and  although  the  clause  by 

the  statute,  and  ^^  proof  of  interest  is  dispensed  with  is  not  in  terms  id 

void,  however  *  * 

it  may  be  with  thosc  Specified  in  the  first  section. 

n^orded 

«     . '  Hence,  where  a  policy  of  insurance  stipulated  "  th 

Bell,  4  Bingh.    goods  insured  were  and  should  be  valued  at  five  tiercea 

valued  at  27/.  per  tierce,  say  135/.,  that  policy  to  be  < 
sufficient  proof  of  interesL^^  Lord  Chief  J.  Best  and  the 
of  Common  Pleas,  held  that  the  policy  was  void  und 
first  section,  for  the  object  of  the  statute  was  to  p 
insurances  in  which  the  policy  was  to  be  proof,  not 
amounty  but  of  the  existence  of  interest ;  and  the  form  p 
is  immaterial,  provided  that  be  the  intention  of  the  \ 
"  The  act  does  not  say,"  observes  the  Chief  Justice, 
policies  containing  certain  specified  words  shall  be  voi 
^that  no  insurance  shall  be  made  interest  or  no  inter 
without  further  proof  of  interest  than  the  policy.'" 
meaning  of  this  clause  is,  that  no  insurance  shall  be  e 
by  a  policy  so  worded,  as  to  entitle  the  assured  to  r 
against  the  underwriter  a  certain  stipulated  sum  of  n 


(/)  Kulen   Kemp    v,    Vigne,    I   T.  Easlerby's  case,  Russell  &  By 

Rep.  304.  Cas.  37.,  in  which  a  ship  am 

(m)  In  Murphy  v.  Bell,  4  Bingh.  having  been  enormously  over- 

570.,  the  Chief  Justice  refers,  in  illus-  was  sunk  by  the  master,  off  B; 

tration,  to  the  case  of  Rex  v.  Codling,  by  the  owner's  orders. 
Eastcrby,  and  M'Farlane,  reported  as 
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whether  he  had  any  interest  in  the  ship  or  cargo  or  not,  or  Of  wager  poll- 

cies. 

that  binds  the  underwriter  not  to  require  any  other  proof  of    ~1 

the  aasured's  interest  but  the  admission  of  such  interest  in  the 
policy.    Whatever  words  may  be  used,  if  tliat  be  the  effect 
of  the  policy,  no  action  can  be  midntained  on  it  (n) 
It  was  thought  at  one  time  that  all  valued  policies  were  Valued  policies 

,    ,  ,  are  not  within 

within  the  act,  on  the  ground  that  frauds  by  the  wilful  loss  the  act. 
or  destruction  of  ships  and  cargoes  might  be  accomplished 
by  means  of  policies  in  which  a  higher  value  is  put  on  the 
articles  insured  than  they  were  worth:  but  the  distinction 
between  wager  and  valued  policies  is  very  clear.     If  the  A  wager  policy 
policy  dispenses  with  all  proof  of  the  existence  of  interest,  it  is  ^^  foce  of  it, 
a  wager  policy,  and  void  within  the  act;  but  where  the  policy  dj»pe°*«J  ^*|^ 
contains  on  the  face  of  it  no  such  dispensation,  but  only  saves  existence  of  any 
the  phiintiff  the  trouble  of  showing  the  amount  of  his  interest,  ^ijued  policy  is 
leaving  him  still  to  prove  some  interest,  it  is  a  valued  policy  ^  '^^^^**' 

and  good,  {ci)  omowiUofthe 

It  indeed,  there  appears  to  be  an  enormous  disproportion  j^  indeed  Uiere 
between  the  real  value  of  the  articles  insured  and  that  be  an  enomoM 
uuerted  in  the  policy  as  their  agreed  value  between  the  between  the 
parties -for  instance,  if,  in  the  words  of  Lord  Mansfield,  J^Heyand'L 
^U  should  come  out  in  proof  that  a  man  had  insured  2000L,  value  of  the 
Old  had  interest  on  board  to  the  value  of  a  cable  only  " — such  aurance,  the 
policy  would  be  deemed  an  evasion  of  the  act,  and  on  that  ^  d«!med'aii 

ground  void.  (  p)  evasion  of  the 

act* 

The  act  having  thus,  by  its  first  section,  prohibited  all  sections  2  &  s. 
^ager  policies  on  British  shi[>s  and  goods,  proceeds,  in  the 
B^nd  and  third  sections,  to  except  from  that  prohibition 
certain  adventures  on  which  such  policies  might  be  made 
without  producing  those  mischiefs  in  the  fraudulent  Ipss  of 
diipe  and  cargoes,  and  in  the  encouragement  of  illegal  traffic, 
which  it  was  a  main  object  of  the  statute  to  prevent. 

Thus  sect.  2.  provides,  "  that  insurances  on  private  ships  Sect  2.  ex- 
^fmr,  fitted  out  by  any  of  his  Majesty's  subjects  solely  to  mMsoiTpri- 
Q^  against  his  enemies,  may  be  made  by  or  for  the  owners  o^^CTaUoiTof  the 


{%)  Mmphy  v.  Bell,  4  Bingh.  567.  (p)  Lewis  v.  Rucker,  qua  Muprdt, 

(0)  Lewis  r.  Rucker,  2  Burr.  1171. 
Murphy  V,  Bell,  4  Bingh.  572. 
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Of  wager  poii-  thereof,  interest  or  no  interest,  free  of  average,  and  withoi 

benefit  of  salvage  to  the  insurer." 

Reason  of  this        The  reason  of  this  exception  is  stated  by  Chief  J.  Best  t 

exception.  ■»  %  »  i    .1    • 

be,  "  that  privateers  carry  no  cargoes,  and  their  crews  ar 
composed  of  more  persons  than  it  would  be  safe  to  trust  witl 
the  secret  that  the  ships  were  to  be  wilfully  destroyed,  0: 
purposely  exposed  to  capture."  (7) 
Sect  3.  excepts       gect  3.  provides,  **  That  any  efiects  from   any  ports  0 

insurances  on  ,        *  ,  .         ,  »  n    v. 

goods  from  the  placcs  in  Europc  and  Amenca,  m  the  possession  of  th 
colonUO^domU  crowns  of  Spain  and  Portugal,  may  be  insured  in  the  sam 
nions  of  Spain    manner  as  if  the  act  had  not  been  made* 

and  Portugal.  ^  ...  • 

Reasons  of  this  ^^^  rcason  assigned  for  this  exception  by  Chief  J.  Best  1 
exceptbn.         ^jjat  ships  going  to  the  territories  of  Spain  or  Portugal  wei 

not  likely  to  export  wool  (a  thing  most  dreaded  by  the  Ei 
glish  government  at  the  time  the  act  passed,  and  express) 
mentioned  in  th^  preamble  as  one  of  the  mischiefs  that  ha 
been  encouraged  by  permitting  wager  policies),  nor  othc 
raw  materials,  or  to  import  any  articles  that  could  interfei 
with  the  monopoly  of  British  manufactures,  (y)  Anothe 
and  perhaps  more  cogent,  reason  appears  to  have  been  tl 
desire  to  facilitate  by  this  means  the  smuggling  trad^ 
especially  in  bullion,  carried  on  by  our  merchants  with  tl 
Spanish  and  Portuguese  colonies,  (r) 
Sect  4.  prohi-  The  fourth  section,  which  is  a  prohibition  of  re-insurance 
Mce.'^"""'^"     ®^^P*  ^  ^^^^^  of  *b®  death  or  insolvency  of  the  origin; 

insurer,  will  be  considered  under  the  head  of  re-insurance. 
Sect.  5.  relates       The  fifth  section,  which  relates  to  money  lent  on  bottomi 
and  ra^nden-  ^^^  respondentia  in  the  East  India  trade,  has  been  alread 
tia  loans.  considered  in  treating  of  the  insurability  of  those  interests. 

Sect  6.  pro-  The  sixth  section  provides,  "  that  in  all  actions  brought  b 

Msured  shall*  the  insured,  the  plaintifi*,  or  his  attorney  or  agent,  shal 
within  fifteen      within  fifteen  days  after  he  shall  be  reqvired  so  to  do  in  writin 

days  after  being 

Kquired  to  do  by  the  defendant,  or  his  attorney,  declare  in  writing  wha 
*°'   *^*ofhi8     ^^^"^  o^  &uin&  he  has  insured,  or  caused  to  be  Insured  in  li 


amount 
interest 


(q)  4  Bingh.  570.  1844.      See  the  case  of  Da  Costa 

(r)  Marshall  on  Ins.  124.  note  (a).      Frith,  4  Burr.  1 966. 
Kent*s  Comm.,   vol.  iii.    p.  265.    ed. 
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whole,  and  what  sums  he  has  borrowed  at  respondentia  or  Of  wager  poli- 

bottomry  for  the  voyage,  or  any  part   of  the   voyage   in  

question." 

§  117.  It  is  not  only  in  our  own  country  that  insurances  Wager  policies 
by  way  of  wager  are  held  illegal :  in  France,  in  Germany,  foreig^^iaw." 
in  Holland,  in  the  greater  part  of  the  north  of  Europe,  in 
most  of  the  United  States  of  America,  their  illegality  is 
equally  established  by  general  mercantile  usage  or  positive 
ordinance.  In  the  ports  of  Tuscany  and  Naples,  and  in  the 
kingdom  of  Portugal,  the  practice,  it  seems,  is  still  up- 
held («);  but  the  general  rule  of  the  continental  law  maritime 
is  that  they  are  illegal. 

In  France,  though  not  prohibited  in  express  terms,  they  in  France, 
have  always  been  held  unlawful,  as  opposed  to  the  spirit  of 
the  Ordonnance  de  la  IVIarine  (f ),  and  the  text  of  the  Code 
CiviL  (u)  When  the  provisions  of  the  Code  de  Commerce 
were  under  the  consideration  of  the  French  legislature,  an 
attempt  was  made  to  procure  the  protection  of  the  law  for 
this  species  of  contract,  but  it  was  immediately  checked  by  the 
indignant  exclamation  of  the  Imperial  orator,  that  *^  it  was 
i^ot  for  a  great  nation  like  France  to  legalise  the  immorality 
of  gamming  contracts  {des  paris).^  (t?) 

The  le^slative  prohibitions  of  these  contracts  in  the  differ-  I"  Germany, 

1        .  .  11*  n  ^  -r-r  ^1       1     Holland,  &c. 

ent  mantmie  states  and  tradmg  towns  of  Germany,  Holland, 
•nd  the  North  of  Europe,  are  collected  by  Magens  (ir),  and 
by  Benecke.  {x) 

{»)  Bildaaseroni,   torn.    ii«  pp.  187,  (v)  See  Estrangin,  note  to  Pothier, 

188.    See  also  Beneck^,  System  des  Traits   d* Assurance,  p.  14.  ed.   1810. 

Aaeeunuu,  torn,  i  pp.  295,  296.    ed.  Boulay-Paty,  qua  suprd^  note  by  M. 

1805.  Bccane  to  his  edition  of  Valin,  torn.  ii. 

(0  Tit  des  Assurances,  art  22,  23.  p.  285.  ed.  1828. 

Valio,  Comment,  sur  POrdonnance  de  (v)  Magens   on  Instirance,   vol.  ii. 

^  Harine,  toL  ii.  pp.  286—290.  ed.  Ord.  of  Middleburgh,  p.  70.    Kcenigs- 

^cone,A.D.  1828.  burgh,    p.   88.      Amsterdam,   p.  132. 

(«)  Code   CiTil,   art    1965,   1966.,  Rotterdam,  p.  189.   Stockholm,  p.  257. 

w)iicfa  declares  uU  tpagtM  HkgaL     The  &c.,  under  the  respective  titles  of  the 

Code  de  Commerce,  says  Boulay-Paty,  different  states. 

caooot  be  more  indulgent  on  this  point  (x)  Beneck^   System  des    Assccu- 

kbao  the  Code  Civil,  Cours  de  Droit  ranz,  chap.  ii.  sect  5^  Versicherungen 

Comm.  Mar.,  torn.  iii.  tit  x.  p.  238.  ohnc  Interesse,  tom.  i.  pp.  289 — 306. 

ed.  18f4.  ed.  Hamburgh,  1805.     In  Hamburgh, 
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Of  wager  poli< 
cies. 

in  Italy. 


In  the  United 
SUte^ 


In  Italy  they  are  expressly  prohibited  by  the  ordinan 
Genoa  and  Venice  (y) ;  but  in  the  ports  of  Tuscan; 
Naples  they  are  still  allowed^  and  are  also  practised  in  I 
gal.  {z) 

In  the  greater  number  of  the  United  States  of  Ad 
these  policies^  though  not  prohibited  by  positive  statute, 
invariably  been  considered  illegal,  (a)  In  New  York, 
ever,  till  a  very  recent  period,  they  were  held  legal  (b) 
are  now  prohibited  by  the  revised  statutes  of  that  state. 


Of  re-insur- 
ance, properly 
so  called. 

What  re-insur- 
ance is. 

The  object  of 
it 


Reasons  of  its 
pn^ibition  in 
this  country. 


Sect.  IV.    Of  Re^insurance. 

Art.  1.    Of  Re-insurancey  properly  so  called, 

§  118.  After  an  insurance  has  been  made  the  under 
iRay>  by  the  law  and  pi*actico  of  every  country  excep 
own,  have  the  entire  sum  he  has  insured  re-insured  t( 
by  some  other  underwriter. 

The  object  of  this  is,  to  enable  him  to  indemnify  h 
against  the  consequences  of  his  own  act,  whenever  he 
he  has  undertaken  a  risk  on  imprudent  terms,  or  bound 
self  to  a  greater  amount  than  he  may  be  able  to  dischar 

If  he  gives  a  less  premium  for  the  re-insurance^tl 
receives  on  the  original  policy,  he  gains  the  difference : 
^ves  the  same  premium,  he  gains  nothing :  if  he  gives 
as  may  sometimes  be  done,  to  cover  a  dangerous  risk,  he 

It  appears  that  about  the  middle  of  last  century  this 
tice  of  re-insurance,  though  perfectly  reasonable  when 
fined  to  its  proper  objects,  had,  in  this  country,  come 
employed  as  a  mode  of  speculating  in  the  rise  and  fall  o 
miums  ;  and  the  legislature,  foreseeing  that  it  might  b< 


though  not  directly  prohibited,  they 
arc  not  practised,  ibid.  p.  290.  In 
Prussia  they  are  prohibited  by  the 
code,  art.  1995.  tit.  Assurance,  ibid, 
p.  «i95. 

(jr)  Benccke,  torn.  L  p.  295,  cd. 
ISO?. 

(2)  Ibid. 


(a)  See  Phillips  on  Ins.,  vol 
note  (a).  Kent^s  Comm.,  toL  iii 
noU«  (<!),  ed.  1844. 

(6)  fjuhel  r.  Church,  2  J 
Cases,  333. 

(c)  New  York  revised  statut 
p.  GS'iL  ss.  8,  9,  l(U  cited  in 
Comm.,  qma  $vpra. 
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•  for  wager  policies,  declared,  in  the  4th  section  of  Of  re-insur-  ' 
2.  c  37.,  tLat  it  shall  not  be  lawful  to  make  re-  to^^^ncT*^'^ 
unless  the  insurer  shall  be  insolvent,  become  bank-  19^  2  c  37 
ie ;  in  either  of  which  cases  such  insurer,  his  execu-  «•  4. 
aistrators,  or  assigns,  may  make  re -insurance  to  tlie 
f  the  sum  before  by  him  insured,  provided  it  be 
In  tJie  policy  to  be  a  re-insurance,  {d) 

luse,  having  no  words  to  confine  it  to  British  ships.  This  prohibU 
leld  to  extend  to  re-insurances  made  in  England  on  re-insurances 
hips,   even  where   the   first  insurance  was   made  o"  foreign 

*  ships. 

nd  the  rule  is  laid  down  to  be  "that  every  re- 
in this  country,  either  by  British  subjects  or 
and  whether  on  British  or  foreign  ships,  is  declared 
le  statute,  unless  the  first  insurer  be  insolvent,  be- 
crupt,  or  die."  (e) 

cgard  to  these  excepted  cases,  the  permission  given  In  this  country 
ecutors  of  an  underwriter  who  dies  solvent  and  in  jn  t^g  propr 
luustances  to  rc-insure,  is  one  of  which,  as  Ma^^ens  ^e"*^  of  the 

,  term,  is  prac- 

may  frequently  be  expected  to  avail  themselves :  tically  un- 

Icnown 

iurances  will  hardly  ever  be  made  in  the  two  other 
isolvent  or  bankrupt  insurers,  (f) 
feet,  accordingly,  of  the  statute  has  been  to  put 
3  the  practice  of  re-insurances  in  this  country  : 
however,  so  universally  permitted  and  so  generally 
ughout  the  continent  of  Europe,  that  a  brief  state- 
he  general  law  maritime  on  this  subject  may  not  be 
ible.  (ff) 

is  required  by  the  laws  of  (g)  They  are  expressly   sanctioned 

Sec   Beneckis   System  des  by   the    law   of  France,   Ord.   de   la 

chap.  ii.  sect.  4.    *  Re-assc'  Marine,  tit.  tL  art.  20,  21.     Code  de 

•m.  i.  p.  282.  ed.  1805.  Comm.,  art.  342.      Of   Spain,    Orde- 

:-e  r.  Fletcher,  it  T.  Rep.  nanzas  di   Bilbao,  c.  22.  art  43.     Of 

ich  case,  however,  as  Mr.  Pnuaia,    Landrecht,    tit.  Assecurans, 

senres  the  transaction  was  sect  201G.  Of  Sweden,  art  10.  sect  1. 

iurance  properly  so  called,  Of     Hamburgh,      Assecuranz,     Ord., 

i  intwanct  eflTected  on  ac-  tit.  18.      See   Bencck^,  torn.  i.  p.  283. 

:  original  assured,    Magens,  They  are   permitted,   but   apparently 

•5.,  and    Beneck^,   tom.  i.  not    much    practised,   in    the    United 

h  question  the  expediency  States,  Kent*s  Comm.,  vol.  iii.  p.  278. 

iiscriminatc  prohibition  of  The  lx!st  account  of  them   is  to   be 

found  in  Emcrigon,  chap.  viiL  sect.  14, 

ens,  vol.  L  pp.  <H,  95.  15,    16.  vol.  i.    pp.   252.    261.     The 
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Of  re-insur-  §  119.  Re-insurance  is  defined  to  be  a  contract  bj  whicbj 

M  wilieZ^*^  ^  ^^  consideration  of  a  certain  premium,  the  original  insurer 

— ; —  throws  upon  another  the  risk  for  which  he  has  made  himself 

foreign  law  as  responsible  to  the  original  assured,  to  whom,  however,  he 

tore-insurance,  jj^^g  remains  liable  on  the  original  insurance.  (A) 

Definition  of  /.         .  .  n       t     •  <•  j 

re-insurance.  The  Contract  of  rc-msurancc  is  totally  distmct  from,  and 

The  contract  of  unconnected  with,  the  primitive  insurance  ;  the  original 
touliy  distinct  assurcd  has  no  kind  of  claim  against  the  re-insurer ;  the  re- 
ffinTl  insurance    ^^^"^cd  remains  solely  liable  on  the  original  insurance,  and 

alone  has  any  claim  against  the  re-insurer,  (t) 

Hence,  supposing  the   original   insurer   to   have  become 

bankrupt,  and  the  assured  to  have  been  paid  a  small  dividend 

out  of  his  estate,  the  re-insurer  is  still  liable  to  pay  the  wbole 

amount  of  the  re-insurance  to  the  assignees  of  the  origiml 

insurer,  without  deducting  the  dividend;   and  tlie  original 

assured  has  no  claim  upon  them  in  respect  of  the  money  so 

paid,  (j) 

In  order  to  re-       The  rc-insurcd,  in  order  to  recover  against  the  re-insurer, 

thrre^lircr     "^^^t  provc  the  landing  and  value  of  the  goods,  and  the 

the  same  proof  existence  and  extent  of  the  loss,  in  the  same  manner  as  the 

IS  required  as  ^ 

in  actions  on  original  assurcd  must  have  proved  them  against  him.  (A) 
policy!^"*  ^^  every  other  foreign  country  except   France,  the  re- 

The  whole  assured  is  allowed  to  cover,  by  his  re-assurance,  the  whole 

orirind  insur^-  amount  of  the  original  insurance,  without  deducting  there&om 

ance  may  be  the  premiums  of  the  original  insurance,  or  the  premium  of  the 

recovered  , 

against  the  re-  premium.  (/)  In  Francc  the  great  authority  of  Emerigon  sap- 
i^Francr''*    P^^  *^»  practice(iii);  but  Pothier(n),  Valin((?),  Monsieur 

where  the  pre- 
mium and  costs   reader  can  also  consult  Boulay-Paty,  cune  sorte    d'obligation.      EmerigoOt 
of  the  first  in-      Cours  de  Droit,  Comm.,  tit  x.  sect.  10.  chap.  viii.  sect  14.  p.  252.  ed.  1887. 
d""^  "®  ^®"    tom.    iii.    pp.    429—446.       Beneck^,         (j)  Ibid.  253. 

chap.  ii.  sect  4.  tom.  i.  pp.  281 — ^289.,         (*)    See     Kent's    Comm.,   toL  iii« 

and  Kent's  Comm.,  vol.  iii.    pp.  278 —  p.  278.  edLl844. 
280.  ed.  1844.  (/)  Beneck^,  System  des  Aflseeuiti»» 

(A)  Emerigon,   chap.  viii.   sect.  14.  cap.  ii.  sect  4.  tom.  I  p.  284.  ed.  1805. 
vol.  i.  p.  252.  ed.  1827.    Boulay-Paty,         („,)  Emerigon,  chap,  viii  sect  H* 

Cours  de  Droit,  Comm.,  tit  x,  sect  10.  §  4.  vol.  i.  pp.  253-256.  ed.  1827. 
tom.  iii.  p.  429.           ^  („)    Pothier,    Traits    d'Assurtf* 

(t)  Lc  premier  contrat  subsiste  tel  No.  36. 
qu'il  a  iU  con9u,  sans  novation  ni  al-         (o)  Valin,  Comment  sur  rOrdonn- 

teration.     La  r(uis8urance  est  absolu.  tit  vi.  art  20.   tom.  ii.  p.279.  ed.«i« 

ment  etrang^re  a  Tassure  primitif,  avec  Bccane,  a.d.  1828. 
lc  quel  le  r^assureur  ne  contracte  au- 
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Ertnmgin,  the  learned  commentator  on  Pothier  (p\  and  Boulay-  Of  re-insur- 

■n  ,  ,        ance,  properly 

rtty(j),  are  all  opposed  to  Emerigon  on  the  pomt,  uix)n  the  so  called, 
ground  that  the  premium  of  the  original  insurance  having 
been  already  pwd  to  the  underwriter,  he  runs  no  risk  upon 
it,  and  therefore  cannot  insure  it. 
The  re-insurer  is  entitled  to  make  the  same  defence  to  an  The  defence  to 

,  IT  1        actions  on  the 

achoQ  brought  against  him  on  the  second  policyy  as  the  second  policy  is 
original  insurer  might  on  the  first  policy  (r) ;  and  in  cases  of  Jjj^  "^J  **  **" 
oonstructive  total  loss,  the  re-assurcd  need  not,  it  seems,  The  re-amured 
tbandon  to  the  re-insurer  as  soon  as  the  original  assured  has  ^^^  in^ca»e«  of 
thandoned  to  him,  for  the  second  insurance  has  no  connection  constructive 

. ,    ,  total  loss. 

With  the  first  («) 
It  has  been  held  in  the  United  States,  that  the  amount  of  Amount  re- 

coverable. 

loss  recoverable  on  a  policy  of  re-insurance  will  include  the 
expense  of  defending  against  the  claim  of  the  original  assured, 
piOYided  the  original  insurer  was  justified  in  contesting  the 
claim.  (/) 


Art.  2.   Of  Insuring  the  Solvency  of  the  Undencriter, 

§120.  Besides  re-insurances,   properly  so  called,  i.  e.  in-  of  insuring  the 
swances  efiected  by  one  underwriter  with  another  to  secure  J^acrwritcr.*  * 
wnifldf:    the  assured  may  also,  if  he  pleases,   insure  the   ' 
solvency  of  the  underwriter  with  whom  he  has  eflfected  the 
policy. 

As,  however,  this  practice  tends  greatly  to  lessen  the  profits  insurances  on 
rf  the  voyage  by  multiplying  the  charges  of  it,  it  will  not  the  under- 
frequently  be  resorted  to  in  any  country,  and  appears  never  ^"?*^^n*^ijj 
to  have  been  in  use  in  our  own,  though  it  is  not  in  terms  use  in  this 
prohibited  by  the  statute  19  G.  II.  c  37.,  nor  would  it  be  '^'^^'^' 
^%al  at  common  law(u):    the  real  reasons  of  the  non- 


^P)  Comment  on  Pothier,  No.  36. 
MO.  cd.  Estrangin. 

(9)  Boulay.  Pat  J,  Cours  dc  Droit 
^W  Mar.,  tit.  x.  sect.  10.    vol.  iiL 

(0  So  held  in  the  United   States, 

iKev  York   Marine  Ins.  Comp.   v, 

^'otection  Ins.  Comp.,  1  Story*8  Ilcp. 
458. 


(«)  t  Ilastie  V.  De  Peyster,  3  Caincs, 
IfiO.  Phillips  on  Ins.,  vol.  ii.  p.  246. 
Kent*s  Comm.,  vol.  iiL  p.  278.  ed. 
1844. 

(/)  t  Hastic  o.  Dc  Peyster,  3  John- 
son's Chancery  Cases,  190.,  cited  in 
Phillips  on  Ins.,  vol.  ii.  p.  749. 

(k)  Park  on  Ins.  599.  &th  ed., 
seems  to  think  it  would  be  void  as  a 


▼T 


290  OF   INSURABLE  INT£B£8T. 

Of  re-iiwur-  existence  of  the  practice  in  this  country  appear  to  be,  as  M 
flo  called.  ^  Marshall  suggests,  that  a  double  insurance  would  belt 
Where thesame  ^"^^^^  ^^'^  ^^^  proposed  (t?) ;  or  clsc,  as  M.  Bcncck^  thinl 
object  isatuin-  that  the  Same  object  is  attwned  by  the  employment  of  broke 
ing  broken  del  OH  SL  commission  del  credere^  which  implies,  as  we  have  sec 
*^'''*^  a  guarantee  of  the  underwriter's  solvency,  (w) 

Present  French  The  Ordinance  de  la  Marine  (x)  expressly  authorized  t 
point.  assured  to  insure  "  the  solvability  of  his  insurers: "  the  Cc 

de  Commerce  omits  all  mention  of  this  species  of  insurance  ( 

from  which,  says  Boulay-Paty ,  it  is  not  to  be  inferred  that  tl 

Code  prohibits  it,  but  rather  regards  it  as  too  clearly  a  mat 

The  practice  is  of  right  to  require  any  specific  authorization,  (z)     The  sa 

^Fnmce."°^"  learned  author,  however,  admits  that  the  practice  is  scare 

ever  resorted  to  in  France ;  and  he  considers  that  it  ou] 
never  to  be  adopted,  except  in  cases  where  the  solvencj 
the  underwriters  is  exceedingly  doubtful,  (a) 
rm,  ^'        '        In   order  to  recover  upon   such  an  insurance  the  fi 

what  IS  rcqui-  ^ 

site  in  order  to   insurcr  must  bc  put  legally  in  default  by  a  legal  demand,  1 

the  better  opinion  of  the  French  jurists  seems  to  be  that 
need  not  also  be  prosecuted  to  judgment  and  execution,  {b] 


insurance. 


Art.  3.  Practice  in  case  of  the  Insolvency  of  tlie 

Underwriter, 

Practice  in  case  §  121.  Thcrc  is  no  doubt  that  the  assured  in  this  couni 
InsoWenry.***^"  as  elscwhcrc,  may  effect  a  new  insurance  in  consequence 
, the  insolvency  of  the  underwriter  durincj  the  continuance 

If  the  under-                                   ^  ° 
writer  becomes 
insolvent  dur- 
ing the  pen-        wager  policy  under  the  statute;  but  T  (p)  Code  de  Comfnerce,  art  342* 
dencyofthe        agree  with  M.  Beneckd  that  it  would  (x)  Boulay-Paty,  torn.  iiL  pp.4 

be  difficult  to  discover  any  satisfactory  440.  ed.  1834. 

ground  for  this  opinion.     System  des  (a)    Bou'ay-Paty,     Comment 

Assecuranz,  chap.  iL    sect  4.   torn,  i  Kmcrigon,  vol.  i.  p.  259.  ed.  1827. 

pp.  28G,  287.  (h)  Emerigon,  chap.  viiL  sect  1 

(p)  Marshall,  139.  vol.  i.  p.  258.     Boulay-Paty,  torn, 

(v)  Bencckd,  qud  suprd.     See  also  p.  441.,  contrd,  Pothier,  Traite  d*j 

Boulay-Paty,  torn.  iii.   pp.  445,  446.  surancc.   No.  36.,    and    Valin,  Cc 

ed.  1834.  ment  sur  TOrdinancc,  tit  ti.  art 

(x)  Tit  tL  art  20.  torn.  iL  p.  278.  ed.  1828. 
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tlie  riak:  for  this,  though  incorrectly  called  a  re-insurance,  is  Of  re-insur- 

,  ,  .  ijiiin    *"cc,  properly 

]M)t  such  a  re-insuiance  as  alone  is  contemplated  by  the  1^  ao  called. 

G.  IL  c  37.  §  4.,  —  viz-,  "  a  contract  made  by  the  underwriter  risk, the  auurtd 

to  iecure  hinuelf.''  (c)  ""y  f^"^  * 

''      \  ^  ^  ^  new  insurance. 

It  was  laid  down  by  the  French  jurists,  and  is  now  esta-  i^odern  French 
blifihed  by  the  Code  de  Commerce  as  the  kw  of  France,  that,  ^r^  and  prac 

•^  ^  ^  tice  on  this 

m  case  of  the  bankruptcy  of  the  underwriter  during  the  point 
pendency  of  the  risk,  the  assured  may  either  demand  the 
disBolution  of  the  contract,  or  security  for  payment  in  case  of 
I066,  from  the  body  of  the  creditors  (or,  as  we  should  say, 
from  the  assignees.)  {d) 

In  England  the  law  in  this  respect  is,  that  when  the  Law  and  prac- 
obligor  m  any  bottomry  or  respondentia  bond,  or  the  msurer  land, 
in  any  policy  of  insurance  made  upon  good  and  valuable 
consideration,  becomes  bankrupt  during  the  pendency  of 
the  risk,  the  obligee,  or  assured,  shall  be  admitted  to  claim, 
umI,  after  the  loss  or  contingency  shall  have  happened,  to 
prove  his  debt  or  demand  in  respect  thereof,  and  receive 
dividends  with  the  other  creditors,  as  if  the  loss  or  contin- 
gency had  happened  before  the  issuing  of  the  commission 
(now  "the  fiat") (e)  ' 

It  is  also  provided,  that  in  all  cases  where  the  parties 
fcally  interested  in  the  insurance  ^^  are  not  tcitkin  the  united 
TfoltHy^  the  loss  may  be  proved  under  the  commission  (fiat) 
^7  the  party  who  has  actually  eficcted  the  policy.  (/) 


Sect.  V.  Of  Double  and  Over-Insurance. 

§  122.  Double  insurance  takes  place  when  the  assured  Of  double  and 
^ea  two  or  more  insurances  on  the  same  subject,  the  same  "^^'^""""""^ 
*ki  and  the  same  interest  Double  insur. 

ance.     M  hat  it 

(0  Per  Lord  Mansfield  in  Davis  p.         (e)  19  G.  2.  c.  32.  8.  2.,  and  6  G.  4. 

^^^  tee  Park  on  Ins.  602.  8th  cd.  c  16.  s.  53. 

(4  See  Emerigon,  chap.  viii.  sect.  1 6.        (/)  6  G.  4.  c.  16.  8.53.     See  also 

*^L  I  p.  259.     Valin,  Comment  sur  Arcbbold's  Bankrupt  Law,  155.    9ch 

rOrdiauiee,  tJtvi.  art  2a     Pothier,  ed.  1842. 
^^  d'Awirance,   No.  19a     Code 
*  Ccmmerec,  art  S46. 

u  2 
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Of  double  and        It  is  therefore  a  totally  different  thing  from  a  re 

over-insurance.       i_»i  i_  •/r»xjixi_  j 

wnicn,  as  we  nave  seen,  is  cnected  by  the  underu 

How  It  differs    ^m^  himself  from  haying  to  pay  a  loss ;  and  is  nol 
insurance.         on  the  Same  subject  as  the  first  insurance,  nor  o: 

interest,  nor  on  the  same  risk. 
Double  insur-        Double  insurances  are  not  prohibited  by  the  la^ 
prohibited :  in   unless  made  fraudulently :  in  fact,  a  moment's  co 
"^y  f?""  ^"  ^^^^  show  that  they  are  in  many  cases  of  necessar) 

A  merchant,  who  expects  consignments  from  a 

be  ignorant  of  their  exact  value;  he  may,  in  tl 

stance,   have   effected  an   insurance   on  them   o 

amount  which  subsequent  information  may  lead  hi 

inadequate  to  cover  their  full  value,  and  on  tl 

he  may  be  desirous  of  effecting  a  further  insura: 

may  have  insured  as  much  as  he  is  able  in  one 

being  still  desirous  of  further  security,  may  then 

effect  additional  insurances  elsewhere:  on  these 

grounds  the  practice  of  double  insurance  is  every 

mitted. 

What  an  over-       ^  ^^  tums  Out  that  the  wholc  amount  insured 

insurance  is.      fcrcnt  iK)licics  is  greater  than  the  whole  value  of  1 

Amount  re-       *^  ^^^k,  this  is  Called  an  over^insurance :  in  such  cas< 

coverable  on      clear,  and  no  where  disputed,  that  the  assured  c 

sereral  open  ^    * 

policies  in  case    covcr  upou  all  the  policies  put  together  (i.  e,  supp 
o^ver-msitr-     ^^  ^  ^^^^^  policies)  up  to  the  amount  actually  at 

is,  in  this  country  the  precise  cost  of  the  gooc 

invoice  price,  coupled  with  the  expenses  of  putti: 

board  and  the  premiums  of  insurance. 

Rule  that  pre-        Thus  far  the  maritime  laws  of  all  states  arc  agi 

land  for  »J^ist-  ^^^^^^  howevcr,  a  difference  of  practice  as  to  i\ 

in^  the  claims    which  this  principle  is  to  be  applied  to  settling  tl 

of  the  assured        ,  i  •  i  i  •  i       t^ 

•gainst  the  un-  the  assured  against  the  underwriters  on  the  dmcrc 

thrdif^rcn*t°  ^^^  °^  thcsc  Underwriters  iiiter  se. 
policies,  in  case       The  rule  thjit  no<v  prevails  in  this  country  was 

ance,  and  also  by  Lord  Mansficld,  and  is  as  follows :  — 
underwriters  ^^  ^^^^  ^^  ovcr- insurance  the  different  sets  of 

inter  «e. 

Jjord  Mans-  (g)  It  must  be  remetnbcrcd  that  if    subscriptions  in  the  sar 

field's  rule  of      there  be  several  dateg  to  the   several     date  make*  a  wparate  « 
contribution. 
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€re  considered  as  making  but  one  insurance,  and  are  good  to  the  Of  double  and 

../»,  ,  /»!/*»  ••!!  T  over-insurance. 

extent  ol  the  value  of  the  enects  put  m  nsk ;  the  assured  can  

recover  on  the  different  policies  no  more  than  their  value^ 
but  he  may  sue  the  underwriters  on  either  of  tlie  policies,  and 
recover  from  those  he  so  sues  to  the  full  extent  of  his  loss, 
Buppoeing  it  to  be  covered  by  the  policy  on  which  he  elects 
to  sue,  leaving  the  underwriters  on  that  policy  to  recover  a 
rateable  sum,  by  way  of  contribution,  from  the  underwriters 
on  the  other  policy.  (A) 

Hence  where  a  merchant,  the  value  of  whose  whole  in-  Davis  v.  Gil- 
tercst  was  22002.,  first  effected  a  policy  on  this  interest  at 
Liverpool  for  1700i,  and  then  (without  fraud)  another  policy 
on  the  same  interest  {i)  at  London  for  2200/.,  he  was  allowed 
to  recover  the  whole  amount  on  the  London  policy,  and  the 
London  underwriters  were  allowed  to  recover  a  rateable 
Mnpunt,  by  way  of  contribution,  from  the  Liverpool  under- 
writers. (J) 

The  rule  thus  established  by  Lord  Mansfield  must  be  taken 
^  be  the  law  of  the  land,  and  is  the  only  rule  upon  which 
^e  courts  would  allow  parties  to  proceed,  unless  an  express 
^pulation  were  introduced  to  a  contrary  effect. 

This  rule,  however,  is  not  that  which  formerly  prevailed  A  diflferent 
^  this  country,  which  now  prevails  in  Frarite,  and  which  prevailed  in 
w  the  United  States  is  generally  rendered  binding  on  the  ^a^,tn{wtcd 
Parties  to  the  second  policy,  by  an  express  clause  relatincr  to  ^n  in  France 

.  *    .  JT        ^       ^  X  ®         and  the  United 

prior  insurance.  states. 

That  rule  is,  in  the  words  of  the  Code  de  Commerce,  What  that  rule 
**  that  where  there  exist  several  contracts  (n.  b.  not  *  poli- 
ties')  (A)  of  insurance  effected  without  fraud  on  the  same 
object,  if  the  first  contract  insures  the  total  value  of  the 
•ubject  at  risk,  it  alone  shall  be  enforced." 

*^cnl  subscriptions   have   the   same         (i)  Biit    for  a   dlfTerent    risk,    see 

^  they  make  one  contract :  in  this  Rogers  v.  Davis,  qud  tupra. 
^^iQOtry  most  of  the   subscriptions  to         (j)  Davis  r.  Gildart,  qua  suprd. 
*^J  ooe  policy  bear  the  same  date.  ( A)  Each  subscription  to  the  policy 

(A)  Newby  r.  lleld,  I  W.  Bl.  416.  forms  a  new  contract  if  it  bears  a  gepu" 

I^en  t.  Davis,  and  Davis  v.  Gildart,  rote  date, 
'o- 1 776.  See  Marshal !  on  Ins.  HO,  M 1 . 
M  OB  Ins.  60],  602.  Sth  ed. 
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OF  IKSUBABLE  INTEREST. 


Of  double  and 
OTer-inaurance. 


Formerly  in 
this  country. 


In  the  United 
States. 

The  American 
clause. 


The  insurers  who  have  signed  the  subsequent  contracts  f 
freed  from  liability :  and  only  receive  ^  per  cent,  on  the  si 
insured. 

If  the  whole  value  of  the  subject  insured  is  not  covered 
the  first  contract,  those  insurers  who  have  signed  the  sub 
quent  contracts  shall  be  responsible  for  the  surplus,  in  1 
order  of  the  date  of  their  respective  signatures.  (T) 

So  in  this  country  it  was  once  pleaded,  and  *^ proved  hy 
the  exchange^  to  be  the  custom  of  merchants,  ^^  that  whi 
a  policy  is  subscribed  by  a  number  of  underwriters,  and  1 
goods  are  not  equal  in  value  to  the  sums  subscribed  (tals 
together),  the  underwriters,  in  case  of  loss,  shall  be  liable 
the  order  in  which  they  subscribe,  and  the  remaining  und 
writers  shall  be  exonerated  from  all  liability,  and  return  1 
premium,  deducting  \  per  cent."  (m) 

The  common  law  rule  in  the  United  States  is  that  \\ 
down  by  Lord  Mansfield ;  but  the  law,  as  it  anciently  pi 
vidled  in  England,  and  is  now  established  in  France, 
deemed  by  the  American  merchants  so  preferable,  in  point 
simplicity  and  convenience,  that  clauses  are  very  general 
introduced  into  their  policies,  to  prevent  the  rule  of  cont 
bution,  and  to  make  the  insurers  responsible,  according  to  i 
order  of  date  of  their  subscriptions. 

The  clause  adapted  to  the  second  policy  is  to  this  effec 
*^  It  is  further  agreed,  that  if  the  assured  shall  have  ma 
any  other  assurance  upon  the  premises  prior  in  date  to  tl 
policy,  the  assurers  shall  be  answerable  only  for  bo  much 
the  amount  of  such  prior  insurance  may  be  deficient." 

The  form  adapted  to  the  first  policy  runs  thus :  "  In  ca 
of  any  subsequent  insurance,  the  insurers  shall^  neverthelet 
be  answerable  for  the  full  extent  of  the  sum  subscribed  1 
him,  without  right  to  claim  contribution  from  subseque 
assurers."  (n) 

(/)  Code  de  Commerce,  art.  S59.  bore  different  datu  j  and  this  probal 

(m)  The  African  Comp.  v.  Bull,  1  is  the  true  meaning  of  the  Engl 

Show.   132.     See  also   Malynes  Lex  rule. 

Mercatoria,    112.     But  the    rule    in         (n)  Kent*s  Comm.,  toI.  liL  pp.  S 

France  was  never  applied  to  several  281.  cd.  1844.  Fhillipt  on  Ins.,  toL 

subscriptions  to  one  policy,  unless  they  pp*  59—65. 
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There  appears  no  reason  why  some  such  clause  might  not  Of  double  and 

t      1     .    t  •  .         /  \  over-insurance. 

be  adopted  in  our  own  country,  {o)  

In  France  and  in  the  United  States  (in  cases  where  this  in  France  and 
rule  has  been  adopted,)  it  has  been  decided,  that,  even  where  sutes,  of  poii- 
theseoond  policy  is  dated  an  the  same  day  as  the  first,  in-  l^^^^^^ 
qoiry  may  be  made  as  to  which  of  the  two  was  actually  ^r*^  which  are  prior 

jm       ,  ,  ,  ^     .  1,  ,.«  Mil  in  point  of  time 

effected  in  point  of  time,  and  that  which  was  so  will  alone  alone  bear  the 
bear  the  loss,  (p)  *°"- 

This  rule,  however,  docs  not  in  France  extend  to  difierent  Thw.  however, 
subscriptions  of  uniform  date  to  the  same  policy  ;  for  if  they  case  of  different 
all  bear  one  date,  they  make  but  one  contract,  and  the  whole  ^^eToUcy^^^ 
body  of  the  underwriters,  in  case  the  sum  insured  in  such 
policy  exceeds  the  value  at  risk,  contribute  ratcably  to  the 
loss,  and  return  a  rateable  share  of  premium  for  the  ex- 
cess, (y) 

If  the  subsequent  insurance  be  made  with  the  fraudulent  Lawastofrau- 
mtent  on  the  part  of  the  assured  to  recover  more  than  an  in-  or  over-insur-' 
demnity,  and  this  fraudulent  intent  be  proved  by  the  under-  *°**  *°  France, 
writers,  the  law  of  France  is,  and  that  of  this  country  it  is 
apprehended  would  be  the  same,  that  he  shall  pay  the  whole 
premium  on  the  second  policy,  and  recover  nothing  under 
H.(r) 

If  the  underwriter  and  the  assured  are  both  aware  at  the  caae  in  which 

time  of  effecting  the  second  policy,  that  the  whole  amount  of  ?  ^^"^1^*'^^*'^ 

btwest  has  already  been  fully  covered  by  the  first,  this  when  the 

would  be  a  mere  wager,  and  void,  and  the  principle  would  tereit  is,  to  the 

•pjJy  c«m  utriusque  turpitudo  versatur  cessat  repetitio :  the  b^^^^theas- 

Msured  would  recover  nothing  on  such  policy :  and  if  the  *"red  and  un- 
derwriter, 

(•)  That  our  mercantile  men  would        (r)  If  he  sues  on  the  second  policy,   \yy  ^  I^-^q^  ^q. 

^  the  eonTenience  of  such  a  clause^  he  may  in  France  be  proceeded  against   licy. 

"^  M'Culloch's   Comm.    Dictionary,  criminally :    see  the  general    French 

•rt-  Harine  Ins.,  p.  702.  ed.  1837.  law  on  the  subject  of  fraudmfent  over' 

{p)  Boulay-Paty,   Cours   de  Droit  iMuroncf,  Emerigon,  chap.  ix.  sect  3. 

^n.Maf.,  tom.iT.  pp.  122, 123.  ed.  vol.  i.   pp.  270 — 272.,  and  the  com- 

'W*.     t  Brown    o.    Hartford    Ins*  mentary    of   Boulay-Paty,    ibid.    pp. 

Cwnm  3  Day's  Rep*  58.     f  Po"er  v,  272,  273.  ed.  1827.     For  the  applica- 

^Ivioe  Ifo,  Comp.,  2  Mason*s  Rep.  tion  of  the  law  to  the  case  of  doubU 

^^n  cited  in  Kent's  Comm.,  vol.  iii*  tnivrance,  see  Boulay-Paty,  Cours  de 

P-SSl.  ed.  1844.  Droit  Comm.   Mar.,  tom.  iv.  pp.124, 

(9)  Boulay-Paty,   Cours  de   Droit  125.  ed.  1834. 
^.,  torn.  iv.  pp.  1 16,  117.  ed.  1834. 
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Of  double  and    premium   had  been  paid  the  assured  could  not  demand 

over-msurance.  i   •       .         \ 

return ;  if  not  paid,  the  underwriter  could  not  claim  it.  (<) 

Rule  in  this  It  has  been  laid  down  by  Mr.  Marshall,  as  following  itowc^- 

rateable  return  Lord  Mansficld's  rulc,  that,  where  by  eeveral  policies  made 

of  premium  in  without  fraud,  the  total  sum  insured  exceeds  the  whole  value 

case  of  over- 
insurance  by      at  risk,  "  all  the  underwriters  on  the  several  policies  would 

of  different  date  he  equally  bound  to  make  a  return  of  premium  for  the  sum 
without  fraud,    jngur^^j  abovc  the  value  of  the  effects  in  proportion  to  thdr 

respective  subscriptions."  {£) 
Rskr.  Master-       Xhc  rulc,  howcvcr,  as  to  this  point,  must  be  now  taken 
8Mee.&Wei8.  with  this  limitation,  viz.  that,  where  two  sets  of  policies  of 
•  different  date  are  effected  on  the  same  property,  and  the 

amount  insured  in  the  first  set  is  not  equal  to  the  value  at 
risk,   though  the   aggregate   sum  insured   in  the   two  sets 
exceeds  it ;  in  such  case,  the  underwriters  on  the  last  set  o; 
policies,  in  point  of  datcy  shall  alone  be  called  on  for  a  rateabU 
return  of  premium ;  on  the  equitable  principle^  that,  as  th( 
imderwriters  on  the  first  set  of  policies  were,  at  one  time 
liable  to  the  whole  extent  of  the  sum  therein  insured,  so  the; 
are  fairly  entitled  to  retain  the  whole  premium.  («) 
Where  an  over-       Wlicrc  a  doublc  insurance  has  thus  been  effected  in  two^ 
thus  been  ef-      valucd  poHcics,  a  qucstion  has  arisen  as  to  the  effect  ofth^^ 
fected  by  two     valuation  in  one  policy,  in  limiting  the  amount  to  be  recovered^ 

valued  policies,  '^         "^  ° 

the  rule  is,  that  under  the  other.  The  rulc  appears  to  be  that,  if  the  same' 
the  two  policies  value  is  declared  in  both  policies,  the  party  who  has  recovered 
IS  different,  the  ^^  ^j^g  f^jjj  extent  on  ouc  of  the  ix)licies,  can  recover  nothing 

value  in  neither  ^  o 

is  binding ;  if    on  thc  Other ;  cvcu  tlioiigh  the  thing  insured  be  proved  to  be 

it  be  the  same 

in  both,  the  as-  worth  really  more  than  the  value  so  declared :  but  where  the 
r^veronblfh  '''^^^  decLircd  in  thc  two  policies  is  different,  the  fact  that 
policies  to  the  the  assurcd  has  already  recovered  under  tlie  first  policy  to  the 
agreed  value,      full  extent  of  the  valuc  declared  in  the  second,  shall  not 

prevent  him  from  recovering  a  further  sum  under  the  second 
policy,  if  the  real  value  of  the  subject  exceeds  the  amount 
recovered  under  the  first  policy. 

(«)  Boulay-Paty.   Cours  de    Droit  on  thc  footing  contended  for  by  the 

Comm.  Mar.,  torn.  iv.  p.  114.  ed.  1834.  able  author  of  the  article  on  Marint 

(<)  Marshall  on  Ins.  649.  Ins.  in  M*Culloch's  Dictionary,  p.  703. 

(«)  Fisk  V,  Masterman,  8  Mecs.  &  ed.  1S37. 
Wels.  1 65.  ;  thus  establishing  the  rule 


OF  DOUBLE  AND  OVER-INSURANCE.  297 


Thus,  where  a  party,  having  recovered   6000/.  which  he  Of  double  and 

bad  insured  with  the  London  Insurance  Company  on  a  ship  '_  *_!!L^ 

valued  in  that  policy  at  8000Z.,  brought  his  action  against  a  ^l^^^  "' 
private  underwriter  for  600^  which  he  had  insured  with  him  4  Campb.  228. 
<m  the  same  ship  in  another  policy  in  which  she  was  valued  at 
6000/. :  the  recovery  of  the  6000/,  under  the  first  policy,  was 
hdd  no  bar  to  his  recovering  in  addition  the  600/.  insured  by 
the  second  policy,  proof  having  been  given  that  the  real  value 
of  the  ship  was  upwards  of  6600/^,  the  aggregate  of  the  sums 
recovered  on  the  two  policies,  (v) 

But  Where  a  party  having  insured  1700/.  on  his  ship  in  one  Irving  r.  Rich- 
poKcy,  in  which  she  was  valued  at  3000/.,  afterwards  insured  i  moo.*  &  Rob. 
a  further  sum  of  2000/,  on  the  same  ship  in  a  second  policy,  ^^^' 
in  wliioh  she  was  also  valued  at  3000/. :   Lord  Tenterden 
held  that  this  valuation,  being  the  same  in  both  policies,  was 
conclusive,  and  he  would  not  permit  the  assured  to  recover 
more  than  3000/.  on  both  policies  together,  although  it  was 
proved  that  the  value   of  the   ship    exceeded   3700/,,    the 
Aggregate  of  the  sums  insured  in  both,  (w) 

Although,  as  we  have  seen  in  cases  of  double  insurance.  Where  two  or 
properly  so  called,  i.  e.  where  the  same  person  insures  the  hlsircTbTMano 
stale  interest  by  several  policies  on  the  same  risk,  he  cannot  *^*"S  against 

•^  ,      *         ^  the  same  risks 

recover  more  than  an  indemnity ;  t.  e.  more  than  the  real  or  on  distinct  in- 
dcdared  value  of  the  thing  insured,  under  all  the  policies  put  n'otV'double' 
together;  yet  it  is  diiferent  where  two  or  more  persons  insure  »»»»"™nce:  in 

%  ,  ,  ,  *"ch  case,  each 

the  same  thing,  against  the  same  risks  on  distinct  interests.        of  the  several 

hi  such  case  each  of  the   parties,   having  such  distinct  Jure  in  respect* 
interests  in  the  thing  insured,  may  effect  insurance  in  respect  f*"***®**"  dw^'jct 

,         ^  interests,  and 

thereof  to  the  full  value  of  the  thing  insured,  and  each,  in  recover  to  the 
CMC  of  loss,  may  recover  to  the  full  extent  of  his  interest.         their  respcctir« 

This,  as  Lord  Mansfield  remarks,  "  is  by  no  means  within  *°*®'^'*^ 
the  idea  of  a  double  insurance,  which  is  where  the  same  man 
u  to  receive  two  sums  instead  of  one,  or  the  same  sum  twice 
over  for  the  same  loss  by  reason  of  his  having  made  two  in'' 
turances  upon  the  same  goods  or  the  same  ship ;"  whereas  this 

(r)  Bousfteld  v,  Barnes,   4  Camp.         (lo)  Irving  v,  Richardson,  1  Mood,  k 
S2S.  Rob.  1 58.     Sec  also  &  C.  in  2  B.  & 

Ad.  193. 
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Of  double  and    cose  ROW  referred  to  is  the  insurance  by  two  different  persons 

of  two  different  interests  each  to  the  whole  value. 

Case  illustrat-        ^'hc  followim?  casc  affords  a  ffood  illufltratioR  of  this  prin- 

ing  this  pou*  ^  CD  r 

tion.  ciple. 

don  Aas.  Ca, '       Meybohm^  a  Kussian  merchant,  carrying  on  business  in  St. 

I  Bun.  489.  Petcrsburgh,  waft  in  debt  for  advances  both  to  Amyand  of 

the  biu  of  London  (his  general  agent  and  factor  in  this  country)  and 

':^:^X  ^^  rame^.  of  Moscow. 

consignor;  and       Under  these  circumstanccs,  Meybohm  wrote  to  Amyand, 

also  his  &ctor 

or  general  who  was  then  in  expectation  of  a  consignment  from  him,  to 
he*u*inde!bt^  *^®  cffect  that  he  should  send  him  goods,  as  per  invoice,  and 
in  the  balance    dircctin<]f  him   to  insurc.      Amyand,  accordinrfy,  who  had 

of  his  general  ,  ,  . 

account— may  already  insured  to  a  certain  extent  on  the  expected  consign- 
insurc  the^n.  ™Gnt,  upon  the  receipt  of  this  advice,  effected  a  further  insur- 
signment,  and     ancc,  thus  makinoc  the  ajjffrcffate  sum  insured  by  him  more 

each  recover  on  .  ^  ^°     ^  / 

the  several  po-    than  Sufficient  to  cover  the  full  value  of  the  consignment,  hut 

amount  of  their  '^**  ^^^^  ^^^  amount  of  the  balance  then  due  to  him  from 
respective  Mevbohm   in  the  qeneral  account  between  them.      Meybohm 

chums.  .7  ./  J 

shipped  the  goods  as  per  invoice;  but  instead  of  indormng 
the  bill  of  lading  to  Amyand,  he  indorsed  it  to  TamesZy  to 
whom  at  that  time  he  was  also  indebted  to  a  greater  amount 
than  the  value  of  the  goods  shipped. 

Tamesz,  through  his  London  agents,  procured  a  policy  to 
be  effected  with  the  London  Assurance  Company,  to  the  full 
value  of  the  goods,  but  to  a  less  amount  than  his  balance 
against  Meybohm.  This  policy  was  subsequent  to  any  of 
those  effected  by  Amyand ;  and  the  broker  informed  the  Com- 
pany, at  the  time,  that  a  prior  insurance  had  been  effected  on 
them  by  a  prior  consignee,  and  that  both  parties  wished  to 
be  safe. 

The  ship  and  goods  having  been  lost,  the  question  made 
was,  whether  Tamesz,  under  the  circumstances  above  detailed, 
had  a  right  to  recover  against  the  company  the  whole  amount 
of  his  insurance ;  and  the  Court  (the  judgment  of  which  was 
delivered  by  Lord  Mansfield)  were  clearly  of  opinion  that  ho 
liad.  (:r) 

(x)  Godin  v.  London  Ass.  Comp.,     on  Ins.  603.  «rg.  8th  ed.     Manhall  oo 
1  Burr.  489.  1  W.  Bl.  Rep.  103.  Park     Ins.  143. 
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Tamesz,  indeed,  as  indorsee  of  the  bill  of  lading  and  in  Of  double  and 

,  over-insurance. 

advance  to  Meybohm  to  a  greater  amount  than  the  sum  

insured  in  the  policy,  had  a  clear  insurable  interest  to  the  ^^^  ^^^^ 
fiifl  extent  of  his  claim,  and  therefore  might  recover  the  whole 
somiiiBured. 

So  Amyand,  as  the  factor  of  Meybohm,  and  also  his  cre- 
ditor on  the  balance  of  account  between  them,  had  a  right 
to  insure  on  his  own  account,  or,  at  all  events,  if  the  in- 
inr&nce  effected  by  him,  was  to  be  regarded  as  originally 
effiicted  on  account  of  Meybohm ;  stiU  Amyand,  having  the 
policy  in  his  possession,  had,  as  such  factor  and  creditor,  a 
lien  upon  it,  in  respect  of  which  he  too  might  recover  on  the 
policj  to  the  full  extent  of  his  claim. 

Mr.  Marshall,  indeed,  dissents  from  this  latter  position,  on 
the  ground,  that  as  Meybohm,  after  he  had  indorsed  the  bill 
of  lading  to  Tamesz,  had  no  insurable  interest  in  the  goods, 
80  Amyand  could  recover  nothing  on  the  policy,  which  could 
iu>t  possess  a  greater  validity  in  his  hands  than  in  those  of 
Meybohm  (y) :  but  it  appears  to  me  clear  that  Amyand,  as 
Gonsignee  of  the  goods  and  as  a  factor  in  advance  to  Meybohm 
on  the  general  balance  of  account,  had  a  distinct  insurable 
interest  in  the  goods  on  his  own  account,  up  to  the  amount 
of  his  claim,  which,  as  it  did  not  require  the  indorsement  of 
the  bill  of  lading  to  perfect  it,  could  not  be  devested  by  the 
uwlorsement  of  that  instrument  over  to  a  third  party. 

To  enable  the  defendant  to  discover  whether  there  be  in  Clause  of  19  Gi 
^J  case  a  double  or  ov^-insurance,  he  may,  by  the  19  Q.  2.  in  order  to  en- 
c  37. 8. 6.,  call  upon  the  plwntiff  to  declare  in  writing  within  ^^l^^l^t  man 
fifteen  days  what  sum  he  has  insured  on  the  whole,  and  how  *<^*'.^"  ^'^  **\® 
moch  he  has  borrowed  on  bottomry  and  respondentia  for  the  cover  'whether 
voyage  in  question,  or  any  part  of  it  *^^'*  ^**  *" 

No  means  are  provided  in  the  act  of  compelling  the  delivery 
of  this  declaration,  though  Mr.  Marshall  thinks  the  court 
would  probably,  after  the  expiration  of  the  fifteen  days,  stay 
the  proceedings  in  the  action,  till  a  satisfactory  declaration 
were  delivered:  no  case,  however,  of  the  kind  has  ever 
oocnrred  in  practice.  (2) 

(jr)  Manhall  on  Ins.  1 45.  («)  Marbball  on  Int.  702. 
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CHAP.  XI. 


OP  the  amount] 
of  insurable  in- 
terest, and  its 
valuation  as  be- 
tween the  as- 
sured and  the 
underwriter. 


OF  THE  AMOUNT  OF  INSURABLE  INTEREST,  AND  IM 
VALUATION  AS  BETWEEN  TUE  ASSURED  AND  THE  UNDEB- 
WRITER* 

The  next  point  to  be  considered  is  the  mode  of  estimating 
the  insurable  value  of  the  interest  at  risk,  with  a  view  to 
procuring  indemnity  for  the  assured  in  case  of  loss,  and  of 
fixing  that  value  as  between  the  assured  and  the  underwritefi 
by  specifying  in  the  policy  some  fixed  sum  which  is  to  be 
taken  as  its  agreed  value  between  them. 
We  will  consider  in  their  order. 

Sect,  !•  The  Principles  and  Practice  of  Valuation  for  the 
Purpose  of  Insurance. 
Sect.  2.  Valued  Policies, 
and  herein. 
Art  1.  Effects  of  Valuation  in  the  Policy. 
Art.  2.  Valued  Policies  on  Ship,  and  on  Ship  and  Freight 
Art.  3.  Valued  Policies  on  Freight 
Art.  4.  Valued  Policies  on  Goods. 
Sect  3.  Open  Policies. 

Sect.  L  Principles  and  Practice  of  Valuation  for  the 

Purposes  of  Insurance, 

Theoretical  §  123.  Insurance  being  a  contract  of  indemnity,  it  should 

Jliuation  for      sccm,  a  prioriy  that  the  true  principle  upon  which  the  interest 
the  purposes  of  profcsscd  to  be  protected  by  a  policy  of  insurance  ought  to 

insurance.  ^  ...  Ji 

be  valued,  is  that  which  in  case  of  loss  will  give  the  assurcui 
as  nearly  as  possible,  a  complete  indemnity  against  the  oou* 
sequences  of  such  loss. 

The  object,  therefore,  of  such  valuation  ought,  in  thtort/i  to 
be  to  place  the  assured,  in  case  of  loss,  in  exactly  the  saiM 
situation  as  he  would  have  been  in  if  no  loss  had  taken  place. 
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To  apply  this  principle  to  the  case  of  ship,  goods,  and  f^'^^fj.^^".*"** 

freight  valuation. 

The  ship,  as  employed  by  the  shipowner  in  the  actual  Applied  to  in- 
practice  of  modem  commerce,  is  regarded  by  him,  generally  ^"fi^yiu.*^'** 
^>eaking,  not  as  an  instrument  for  carrying  on  his  own  traflSc, 
but  as  in  itself  a  source  of  emolument^  either  by  being  used 
•8  a  general  ship  for  the  purpose  of  carrying  the  goods  of 
Kveral  merchants  for  freight ;  or  by  being  let  out  on  hire  for 
a  certain  voyage  at  a  stipulated  sum,  under  a  contract  of 
afieightment. 

Out  of  the  freight  so  paid  for  the  carriage  of  the  goods,  or  Wear  and  tear 
the  hire  of  the  ship,  the  shipowner  has  to  pay  the  seamen's  ouIct  deduct** 
wages,  to  furnish  provisions,  to  defray  the  expenses  of  the  *:^°?'  ^om  the 
voyage,  and  to  make  good  that  diminution  in  the  value  of 
the  ship  and  her  apparel,  which  necessarily  takes  place  more 
or  leas  in  the  course  of  every  voyage,  and  which  is  familiarly 
caDed  the  wear  and  tear  of  the  ship.     What  remains  of  the 
freight  after  deducting  these  charges  and  outgoings,  is  the 
uet  profit  of  the  voyage ;  the  profit  which  the  shipowner 
luakes  by  the  employment  of  his  capital  fixed  in  the  ship. 

Now,  on  the  principle  of  valuation  just  adverted  to,  it  is 
plain,  that  the  ship,  for  the  purposes  of  insurance,  ought  to 
he  estimated  at  her  value  after  deducting  the  wear  and  tear 
of  the  voyage ;  for  tliat  is  what  the  ship  would  have  been 
Worth  to  her  owner  on  arrival,  and  if  the  loss  had  not  occurred 
'Against  which  the  insurance  is  intended  to  indemnify  him. 

In  the  same  way  with  regard  to  freight ;  the  true  mode  of 
^hnating  its  value  for  the  purposes  of  insurance  on  the 
■hove  principle  would  be  to  take  it  at  that  sum  and  no  more, 
^hich  the  shipowner  might  calculate  on  receiving  on  the  safe 
■'rival  of  the  ship :  t.  e.  the  net  freight,  deducting  seamen's 
^■ges  and  the  other  expenses  of  earning  it ;  because,  in  case 
"K  ship  is  lost,  that  is  all  the  shipowner  loses. 

So  again  with  regard  to  aoods ;  in  order  to  put  the  mer-  .A«  applied  to 

.1     ^  ,       ,  ,  ,  ,        •  ,  .  .  1    ,     ,    insurances  on 

<!uant  in  the  same  situation  as  though  no  loss  on  his  goods  had  goods, 
taken  place ;  t,  ^ .  in  order,  in  case  of  loss,  to  procure  him  a 
complete  indemnity^  it  is  clear  that  the  value  of  the  goods 
should  be  estimated,  for  the  purpose  of  insurance,  at  the  price 
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Principles  mnd 
practice  of 
valuation. 


Principle  on 
which  valua- 
tions are  prac- 
tically con- 
ducted :  —  the 
object  sought 
is  not  to  put 
the  assured  in 
the  same  situa- 
tion as  if  no 
loss  had  oc- 
curred, but  to 
replace  him  in 
the  same  situa- 
tion as  he  was 
in  at  the  outset 
of  the  adven- 
ture. 

The  value  of 
the  thing  in- 
sured is  esti- 
mated in  all 
open  policies  at 
its  worth  to  the 
owner  at  the 
outset  of  the 
risk,  plus  the 
premium  and 
costs  of  insur- 
ance. 

By  this  mode 
of  estimating 
the  insurable 
value,  the  as- 
sured on  ihip 
candfrtight 
generally  re- 
receives  morty 
and  the  assured 
on  goods  less, 
than  an  indem- 
nity. 


which  they  would  actually  have  produced,  had  the; 
undamaged  at  their  port  of  destination,  together 
freight,  duty,  and  landing  charges  there  payable  upoi 

Such,  unquestionably,  as  has  been  very  ably  and  u: 
ably  pointed  out  by  Mr.  Benecke,  is  the  only 
estimating  the  value  of  the  interest  at  risk,  by  which 
and  absolute  indemnity  can  in  all  cases  be  procurec 
assured  (a) ;  probably,  however,  from  the  supposed 
of  thus  calculating  the  insurable  value,  and  from  tb 
ance  felt  by  merchants  and  shipowners  to  pay  the  hi 
of  premium  which  would  thus  be  necessary,  this  i 
principle  of  valuation  which  has  been  generally  ac 
the  practice  of  this  or  any  other  country. 

Instead  of  the  absolute  indemnity  sought  to  be  atl 
the  mode  of  estimating  the  insurable  value  just  poii 
parties  engaged  in  the  business  of  marine  insuranc 
themselves  to  an  indemnity  of  a  more  limited  des 
and  the  object  sought  to  be  attained  by  the  mode  of  i 
generally  adopted  in  practice,  both  in  this  and  other  < 
is  well  understood  to  be,  not  to  put  the  assured 
position  as  he  would  have  been  in  if  no  loss  had 
curred,  but  to  place  him  in  the  same  situation  he  t 
the  commencement  of  the  risk. 

It  is  upon  this  basis  that  the  insurable  value  of  th< 
at  risk  is  invariably  calculated  in  all  open  policies  e: 
this  country :  the  worth  of  the  thing  insured  to  its  ow\ 
outset  of  the  risk  covered  with  the  expenses  of  the  insi 
in  all  02)en  policies,  as  we  shall  see  more  at  large  in  1 
Section  of  this  chapter,  its  estimated  value  for  the 
of  insurance. 

As  the  ship  in  the  course  of  every  voyage  is  mo 
diminished  in  value  by  wear  and  tear  before  the  ] 
place ;  and  as  the  goods  would,  in  most  instances,  bi 
loss,  have  realised  a  higher  sum  at  their  port  of 
tion  than  at  their  port  of  loading ;  it  is  very  obvious^ 

(a)  Principles  of  Indemnity,  chap,  i,     referred  for  a  fiiU  exposi 
ii.  pp.  1^70.,  to  which  the  reader  is    application  of  this  principle 
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this  mode  of  insurance^  the  assured  07i  sliip  and  onfreighty  in  Principles  and 

...        practice  of 

caae  of  loss,  will,  in  all  probability,  receive  more  than  an  in-  valuation, 
demnity,  and  the  assured  on  goods^  less*     Abundant  illustra- 
tioiis  of  this  position  will  be  furnished  in  the  two  following 

Sections. 


Sect.  II.    Valued  Policies. 

Abt.  1.   Of  the  Effect  of  Valuation  in  the  Policy. 
§  124.  Every   common  printed   form   of  policy   in  tliis  Effect  of  valu- 

1      n  '^^       *  1  ation  in  the 

country  contains  the  tollowmg  clause ;  —  policy. 

"  The  said  shipy  §'c,,  goods  and  merchandises^  ^Cyfor  so  Valuation 
much  as  it  concerns  the  assured^  between  the  assured  and  the  clause. 
omrers  in  this  policj/y  are  and  shall  be  valued  at ." 

The  difference  between  an  open  and  valued  policy  in  point  Difference  be- 
ofform  is  solely  this :  that  in  a  valued  policy  this  blank  is  valued  policies 
filled  up  with  the  sum  at  which  the  parties  agree  to  fix  the  ^^^^  ^^ 
UQoimt  of  the  insurable  interest :  in  an  open  policy  it  is  left 
in  blank 

The  difference,  in  point  of  effect,  between  a  valued  and  an  Difference  in 
open  policy,  is,  that  under  an  open  policy,  in  case  of  loss,  the 
Msured  must  prove  the  actual  value  of  the  subject  of  insurance  ; 
iwder  a  valued  policy  he  need  never  do  so,  except  in  cases  of 
ff^ornums  or  fraudulent  over-valuation :  except  in  such  cases, 
the  valuation  in  the  policy  is  conclusive,  and  the  case  is  the 
"^e  as  though  the  subject  of  insurance  was  actually  proved 
to  have  been  worth  the  sum  at  which  it  is  valued.  (J) 

There  can  be  now  no  doubt  that  this  is  the  true  position ;  Meaning  of  the 
though  an  opinion  was  at  one  time  entertained,  and  upheld  the  poKcy,"*  ta 
by  writers  of  eminence  on  the  law  of  Marine  Insurance,  that,  *2J,^  policies, 
although  the  valuation  was  conclusive  as  between  the  parties 
iQ  cases  of  total  loss,  yet  it  was  not  so  in  cases  of  average 
loss;  but  that  in  such  cases  the  policy  was  to  be  opened; 

(b)  Levis  V.  Rucker,  2  Burr.  1167.  ▼ens  on  Average,  179 — 183.  Phillips 
Sure  p.  Felton,  2  East,  109.  Be-  on  Ins.,  toI.  ii.  pp.  22—26.  Kent's 
neck£,  Pr.  of  Indem.  152— 15S      Ste-     Comm.,  toI.  iil  p.  274. 
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VALUATION  OF  THE  INTEBEST  INSURED. 


Effect  of  valu- 
atiun  in  die 
policy. 


Erroneous  doc- 
trine as  to  the 
meaning  of 
**  opening  the 
policy. " 


Origin  of  this 
doctrine. 


The  true  mean- 
ing of  opening 
the  policy  in 
caRe  of  average 
loss  is  only  this, 
that,  in  such 
case,  the  damagt 
done  to  the  thing 
insured  must  be 
ascertained  by 
extrinsic  evi- 
dence ;  it  does 
not  mean  that 
the  value  in  the 
policy  is  to  be 
set  aside  as  the 
agreed  standard 
of  indemnity. 


by  which  those  writers  understood  that  the  agreed  valuation 
was  to  be  set  aside  as  the  standard  and  basis  of  the  under- 
writer's liability,  and  the  actual  amount  of  the  interest  at  risk 
proved  just  as  in  the  case  of  an  open  policy. 

For  instance,  suppose  a  particular  average  loss  to  take 
place  on  a  valued  policy  on  goods,  and  the  damage  ascertfuned 
to  amount  to  one-fourth ;  according  to  the  doctrine  in  ques- 
tion, instead  of  calling  uix)n  the  underwriters  for  a  fourth 
part  of  the  value  in  the  policy,  this  valuation,  in  consequence 
of  the  partial  loss,  would  have  to  be  set  aside  altogether,  and 
the  insurable  value  of  the  goods,  i.  e,  their  prime  cost,  to- 
gether with  the  premiums  of  insurance,  &c.,  to  be  proved 
just  as  though  the  policy  were  an  open  one,  and  the  under- 
writers be  then  culled  upon  to  pay  a  fourth  of  the  value  thnt 
proved. 

This  doctrine,  which  is  wholly  repugnant  to  the  true  con- 
struction of  the  clause  by  which  the  parties  mutually  agree 
tliat  the  value  of  the  interest  at  risk  '^  for  so  much  as  it  con- 
cerns the  assured,  between  the  assured  and  assurers  in  this 
policy,"  shall  be  taken  to  be  the  sum  named — must  now  be 
regarded  as  undoubtedly  erroneous. 

It  appears  to  have  arisen  from  the  ambiguity  of  the  ex- 
pression "  opening  the  policy "  in  cases  of  average  loss,  and 
was  probably  founded  on  the  dictum  of  Lord  Mansfield,  in 
the  case  of  Erasmus  v.  Banks,  where  that  great  judge  is  re- 
ported to  have  sjud,  "  an  average  loss  opens  the  policy"  (c) 

Now  the  true  and  only  meaning  of  the  expression  opening 
the  policy  in  case  of  an  average  loss  is,  that  in  such  case  the 
parties  must  necessarily  go  out  of  the  policy  to  ascertain  the 
extent  of  the  damage  done  to  the  goods  ;  it  does  not  mean  that 
the  valuation  is  to  be  set  aside  for  the  purpose  of  ascertaining 
what  the  underwriter  is  to  pay. 

Of  course,  in  the  case  of  the  goods  being  ]mrtially  damaged, 
the  policy  alone  can  never  show  what  the  underwriter  ought 
to  pay ;  for  the  amount  due  from  him  is  the  same  percentage 
on  the  sum  he  has  agreed  to  insure,  as  the  damage  which  the 

(c)  Cited  in  Shawc  v.  Felton,  2  £ast,  113. 
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goods  have  suffered  is  upon  their  value:  in  other  words,  the  Effect  of  valu- 
proportion  of  the  whole  sum  insured  which  the  underwriter  policy  ° 

has  to  pay  in  case  of  loss,  must  depend  upon  the  proportion 

in  which  the  goods  are  damaged :  as  the  one  sum  cannot  be 
ascertained  without  fixing  the  other,  and  as  the  damage  the 
goods  have  sustained  can  never  be  made  out  except  by  calcu- 
lations wholly  extrinsic  to  the  policyy  every  policy,  whether 
open  or  valued,  must  in  this  sense  be  opened  in  every  case  of 
average  loss. 

Opening  the  policy  then,  in  this  sense,  means  nothing  more 
than  resorting  to  extrinsic  evidence,  in  order  to  ascertain  the 
amount  of  damage  sustained  by  the  subject  insured,  so  as  to 
fix  one  element  in  calculating  the  amount  of  indemnification 
to  which  the  assured  is  entitled ;  it  is,  in  fact,  merely  ascer- 
t^ning  to  what  and  in  what  manner  the  valuation  is  to  be 
applied. 

This  is  a  widely  different  thing  from  setting  aside  the 
^Bolmtian  as  the  agreed  standard  of  indemnity,  so  as  to  compel 
Ae  parties  not  only  to  ascertain  the  amount  of  damage  the 
goods  have  sustained,  but  also  to  prove  their  prime  costy  and 
^bstitute  that  as  the  basis  upon  which  the  loss  should  be 
pud,  instead  of  the  agreed  valuation. 

It  is  quite  clear  that  this  latter  meaning  never  could  have  T^-ue  rule  of 

1^  ,  ^  adjustment  m 

wen  intended  by  the  phrase  ^^  opening  the  policy  ;^  but  that  caseofaverajre 
the  true  rule  is,  that  in  case  of  an  average  loss  under  a  valued  3i^*^*  "*^ 
P>%,  the  percentage  of  damage  sustained  by  the  goods  is 
niBt  ascertained,  just  as  under  an  open  policy ;  the  difference 
Wng,  that  whereas  under  an  open  policy  the  underwriters 
I*y  a  fourth,  a  tenth,  a  fortieth  (or  whatever  the  proportion 
<n  damage  may  amount  to),  on  that  which  is  proved  to  be  the 
^^^^orable  value  of  the  goods;  viz.,  on  their  prime  co&lplns 
tke  premium  of  insurance,  &c. :   so,  under  a  valued  policy, 
they  pay  a  fourth,  a  tenth,  or  a  fortieth,  upon  that  which  is 
^'grted  to  be  the  insurable  value  of  the  goods ;  viz.,  upon  the 
Aim  named  as  their  value  in  the  policy. 
That  this  is  the  real  meanin£C  of  opening  a  valued  policy  Authorities  e«- 

iii/»  11  /»»i  11        tablisliing  this 

appears  abundantly  from  the  language  oi  our  judges,  and  the  rule. 
whole  course  of  our  jurisprudence. 

X 
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VALUATION  OP  THE  INTEREST  INSURED. 


Efleot  of  valu- 
ation in  the 
policy. 

Lewis  V. 
Ilucker, 
2  Burr.  1167. 
Lord  Mans- 
field. 


Forbes  V.  As- 
pinall, 

13  East,  S27. 
Lord  Ellen- 
borough. 


Thus,  in  the  case  of  Lewis  v.  Kucker  (rf)  liord  Ma 
expressly  declared,  that  the  effect  of  the  yaluation  is 
conclusivelj  the  prime  cost :  if  it  be  an  open  policy,  the 
cost  must  be  proved;  in  a  valued  policy  it  is  agreed. 
same  case,  his  lordship  declared,  that  on  a  valued 
a  merchant  need  only  prove  some  interest  to  take 
of  19  G.  2. ;  because  the  adverse  party  has  admitted  the 
and  if  more  were  required,  the  agreed  value  would 
nothing.      In  this   case,  the   policy  was   on   sugars 
at  30/.  per  hogshead :  the  sugars  had  been  damaged  1 
water  about  17  per  cent. ;  and  Lord  Mansfield  and  the 
court  decided  that  the  underwriters  must  pay  17  pc 
of  the  sum  at  which  they  were  valued,  (e) 

In  order  to  illustrate  the  rule  established  by  this  cas< 
Mansfield  puts  the  following  conclusive  example :  —  S 
sea-damaged  goods  valued  at  30/.  in  the  policy  to  arri 
market  where,  had  they  arrived  sound,  they  would  ha 
for  50L ;  but  arriving  damaged,  they  only  sell  for  40/. 
is  a  depreciation  of  10/.,  or  a  fifth  of  their  sound  value 
underwriter  must  pay  a  fifth  of  the  value  in  the 
i.e.6L{f) 

"  The  object  of  a  valuation,"  says  Lord  Ellenborouj 
to  fix  an  estimate  on  the  subject  insured,  and  to  super, 
necessity  of  proving  the  actual  valucy  by  specifying  a  certJ 
as  the  amount  of  that  value.  K  part  only  of  the  subject 
be  lost,  the  assured  can  only  recover  in  respect  of  that 
cording  to  the  proportion  which  that  bears  to  the  wh( 
at  which  the  entire  subject  of  insurance  was  estimate! 
policy. "(^)  And  on  two  other  occasions  his  lordship  ex 
declared  that  'Hhc  valuation  in  the  policy  is  the  agreed  si 
of  indemnity,  which  regulates  the  amount  of  average 
bution."  (A)  Li  one  case,  in  which  sugars^  the  invoice 
which,  together  with  the  charges,  was  1543/^  ISs.  lOc 


(d)  2  Burr.  1167.  (h)  Usher  ».  Noble,  12  E; 

(e)  Lewis  v.  Ruckcr,  2  Burr.  1167.     and  in  Bousfield  v.  Barnes, 
(/)  Ibid.  1169.  228. 

(if)  Forbes    v.    Aspinall,   13  East, 
326,  327. 
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wlued  in  the  policy  at  1500/.,  no  doubt  seemed  to  be  enter-  Effect  of  vaiu- 
tained  that,  on  loss  of  half  the  sugars,  the  assured  was  en-  policy, 
titled  to  half  the  sum  at  which  the  sugars  were  valued,  {i)     In  The  rule  of  ad- 
this  case  the  prime  cost  was  greater  than  the  agreed  value ;  J"s*ment  *»  the 

,  •     ,  ^  *^  same  whether 

but  in  another  case,  where  it  was  hssy  the  same  rule  was  the  value  in 
•dhered  to,  and  the  assured,  on  an  average  loss^  was  held  gicJtc/or  less 
entitled  to  recover  from  each  separate  underwriter  a  sum  ****"  ^^^  P"™** 
waring  the  same  proportion  to  his  subscription,  as  the  per- 
eentage  of  loss  ultimately  sustained  by  the  goods  bore  to  the 
whole  value  in  the  policy.  (J) 
h.  cases  of  total  loss,  the  value  in  the  policy  has  always  i"  cases  of  total 

.,  .  ,»/..!  .  rm  '*^^  **'*^  value 

i)cen  held  as  the  conclusive  standard  of  indemnity.     Thus,  in  the  policy 
where  a  ship  and  goods  were  valued  in  the  policy  at  6600/.,  b^.n*hc?d  con- 
wd  the  ship,  having  received  her  death-wound  at  sea,  sunk  ^^""ve. 
on  arriying  at  her  port  of  destination,  and  became  a  total 
wreA;  it  was  contended  that,  as  her  oriocinal  value  had  been  ^^®"  J"  t*»® 

^^  case  of  a  ship 

exceedingly  reduced  by  the  wear  and  tear  of  a  long  voyage,  lost  at  the  end 
and  by  the  consumption  of  her  stores  and  provisions,  the  age  ^th  her" 
^nation  was  no  longer  bindincjr  on  the  parties ;  but  the  whole  J^**^"*^'  ^**®"   . 

^  ^  °  ^   *  lost,  very  much 

Court  of  King's  Bench  held  otherwise,  Lord  Kenyon  pro-  diminished  by 
testing,  with  some  indignation,  against  this  attempt  at  dis-  shawc »  Fel- 
turbing  the  long-settled  doctrine,  that  the   valuation  was  ^"«  . 
bmding  on  the  imderwriters ;  and  Mr.  J.  Lawrence  remark- 
hig,  that  "  the  effect  of  a  valued  policy  was  not  to  preclude 
the  underwriter  from  showing  that  the  assured  had  no  interest; 
but  that  in  order  to  avoid  disputes  as  to  the  quantum  of  the 
^'^^^atts  interesty  the  parties  agreed  that  it  should  be  estimated 
^  a  certain  value.  (A) 

As  a  general  rule,  then,  the  valuation  fixes  the  amount  of 
the  insurable  interest,  as  between  the  parties ;  and  can  never, 
except  in  very  special  cases,  be  set  aside ;  but  whether  the 
lott  be  total,  or  only  partial,  remains  the  basis  upon  which 
the  sum  due  to  the  assured  in  respect  to  the  loss  is  calcu- 
lated. [[)    The  only  cases  which  form  an  exception  to  the 

(i)  Tunno    v.    Edwards,    12  East,  goods    was   2720^.,   the    agreed  value 

iS8^  3O00L 

(j)  Goldsmid  o.   Gillies,  4  Taunt.  (A)  Shawe  o.  Felton,  2  East,  109. 

804.     Here  the  invoice  price  of  the  (/)  In  addition  to  the  cases  cited, 

X   2 
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VALUATION  OF  THE  INTEREST  INSUBED. 


Effect  of  valu- 
ation in  the 
policy. 

The  only  coses 
in  which  the 
policy  can  be 
opened,  i.  e.  in 
which  the 
agreed  value 
can  be  set  aside 
as  a  standard 
of  indemnity, 
are  cases  of 
enormous  or 
fraudulent 
over-valuation. 


Haigh  V.  De 

la  Cour. 

.3  Campb.  319. 


The  result  is, 
that  the  as- 
xured,  in  a 
valued  policy, 
need  never 
prove  the  value 
of  his  interest 
unless  the  cir- 
cumstances arc 
such  &s  to  raise 
a  suspicion  of 
fraud. 


generality  of  this  rule  are  cases  of  grossly  excessive  or  man 
fcstly  fraudulent  over- valuation.  "  The  valuation,"  said  Loi 
EUenborough,  at  Nisi  Prius,  "  can  only  be  opened  where  it 
very  exorbitant,  or  some  proof  of  fraud  can  be  established."  (r- 
So  Lord  Mansfield,  after  stating  that  upon  valued  polici 
**  the  merchant  need  only  prove  some  interest  to  take  it  oi 
of  the  19  G.  2.,  because  the  adverse  party  has  admitti 
the  value,"  &c.,  adds :  ''  If,  indeed,  it  should  come  out  i 
proof,  that  a  man  had  insured  2000/.,  and  had  interest  o 
board  to  the  value  of  a  cable  only,  there  never  has  been,  and, 
believe,  never  will  be,  a  determination,  that,  by  such  a 
evasion,  the  act  of  parliament  may  be  defeated,  (n) 

Accordingly,  where  clear  evidence  was  given,  that  tl 
goods  had  \>qqtl  fraudulently  over-valued,  with  intent  to  chej 
the  underwriters.  Sir  J.  Mansfield  would  not  allow  the  assure 
to  recover  even  for  the  value  actually  proved  to  be  on  boon 
but  the  evidence  of  fraud  in  this  case  was  very  conclusiv< 
the  actual  value  on  board  was  only  1400/.;  the  valuation: 
the  policy  was  5000/. ;  the  invoices  were  proved  to  be  fid 
tious,  and  the  bills  of  Lading  to  have  been  interpolated,  aft 
they  were  signed,  by  the  captain  ;  the  ship  was  run  awa 
with,  and  carried  to  the  West  Indies  (having  been  insured  f 
Pemambuc6)y  and  the  goods  there  disposed  of  by  a  persi 
whom  the  assured  had  put  on  ]>oard  as  a  supercargo,  (o) 

The  rule,  therefore,  is,  that  under  a  valued  policy  tl 
assured   must  prove   that  he  had,  in   fact,  some  insural 
interest  in  the  subject  insured ;  but  he  need  never  prove  tl 
value  of  such  interest,  unless  the  circumstances  are  such  as 
raise  a  suspicion  of  fraud,  (jp) 


see  the  concurrent  testimony  of  Stevens 
on  Average,  179^ — 183.  5th  ed.  Be- 
neck6,  Pr.  of  Indem.  152—158  Phil- 
lips on  Ins.,  vol.  ii.  pp.  22 — 26. 
Kent's  Comni.,  vol.  iii.  p.  274. 

(w)  As  reported  by  Stevens  on 
Average,  183.  5th  ed.  So  again  in 
Marshall  v.  Parker,  2  Cnmp.  69. »  Lord 
EUenborough  said,  **  without  evidence 
of  froMd  I  cannot  disturb  the  valua- 


(n)  I^ewis  r,  Rucker,  2  Burr.  U\ 
The  law  is  the  same  in  the  Unii 
Sutes,  t  Miner  ».  Tagart,  3  Binn 
305.     Phillips,  voL  ii.  p.  5. 

(o)  Haigh  r.  De  la  Cour,  3  Can 
319. 

Oi)  Per  Sir  J.  Mansfield  in  Fe 
V.  Aguilar,  3  Taunt.  506. 


tion. 
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.  In  fixing  the  valuation^  indeed,  as  Lord  EUenborough  re-  Effect  of  vaiu- 
marks,  "  the  assured,  if  he  wish  to   keep  foirly  within  the  policy, 
principle  of  insurances,  which  is  merely  to  obtain  indemnity,   xiie  valuation" 
will,  in  the  case  of  goods^  never  go  beyond  the  first  cost,  '^^  the  ijolicy 
iddbg  thereto  only  the  premium  and  commission,  and^  if  he  some  approxi- 
*«^,  the  probahle  profit ;  and,  in  the  case  of  freight,  he  will  Uon^toTh^real 
not  go  beyond  the  amount  of  what  the  ship  would  earn,  ^*|"®  ^^^^^ 

•*k;u  •  J  •     •  .U  »/   N  subject, p/i« 

With  the  premiums  and  commissions  thereupon,   (q)  the  expenses  of 

With  regard  to  the  case  of  goodsy  his  lordship,  after  ad-  -  e  insurance, 
verting  to  the  rule  that,  in  open  policies  on  goods  nothing  goods,  the  pro- 
more  can  be  recovered  than  the  invoice  price,  plus  the  pre-  may  be  in. 
minms,  &c.,  and  remarking  that,  as  goods  are  generally  sent  *'^"^^^. »"  *^*> 
to  a  profitable  market,  this  rule,  in  case  of  loss,  operates 
fiivourably  for   the   underwriter,  adds,  "  the   assured   may 
obviate  this  inconvenience  by  making  the  policy  a  valued  one, 
or  by  stipulating  that,  in  case  of  loss,  the  loss  shall  be  esti- 
mated according  to  the  value  of  like  goods  at  the  port  of 
deIiYery''(r):  thus  distinctly  admitting  that  the  assured  may 
wlue  his  goods  in  the  policy  so  as  greatly  to  exceed  the  in- 
Toice  price,  and  to  cover  the  expected  profit.     And,  indeed, 
lailr.  Stevens  remarks,  this  is  the  real  advantage  that  valued 
pt^des  on  goods  hold  out  to  the  merchant.  (5) 

Mr.  Beneck^f,  agreeably  to  the  principles  already  pointed  Mode  proposed 
out  in  the  last  section,  shows  how,  by  means  of  a  valued  k6  for  includ- 
policy,  the  merchant  may  cover,  not  only  the  profit  he  ex-  |j!ff*eTht*al^ 
pects  to  make  on  his  goods  at  the  port  of  delivery,  but  also,  landing  charges 

/•!•  ••  1  •ini  1  1  °"  goods  ar- 

™  case  of  their  arrivmg  there  in  bulk,  but  sea-damaged,  may  riving  in  bulk, 

protect  himself  against  the  loss  to  which  he  would  otherwise  d^J^aeed 

^  exposed,  from  having  to  pay  full  duty,  freight,  and  land- 

MJg  charges.     Thus,  supposing  the  sum  required  to  be  insured 

^  the  goods  themselves  (2.  e.  so  as  to  cover  their  prime  cost, 

premiums  of  insurance,  and  commission,)  to  be  2000Z. ;  freight 

pajable  on  their  arrival,  200/. ;  expected  profit,  400/. ;  duty 

Md  landing  charges  at  the  port  of  delivery,  100/.  (the  full 

duty  and  freight  being  payable  on  damaged  goods  arriving  in 

bulk) ;  then  2700^  would  be  the  sum  required  to  be  insured 

(9)  Forbes   v.    A^inall,   13   East,         (r)  Usher  v.  Noble,  12  East,  647. 
"JiiT.  (f )  Stevens  on  Average,  179.  5th  ed. 
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Eflcct  of  Taiu-    altogether.     The  plan  recommended  by  Mr.  Beneck^  Is, 
poHcV"  *  *"  *    value  at  2700/.,  and  add  this  clause :    -  "  Of  these  270O 

2000/.  are  on  the  goods,  200i  on  freight,  400/.  on  expect< 
profit,  100/.  on  duty  and  landing  charges."  (t) 

This  clause,  though  unobjectionable,  appears  unneceseai 
in  English  policies,  where,  according  to  the  liberal  practi< 
that  prevails  in  the  business  of  insurance,  it  seems  very  ui 
likely  that  any  attempt  would  be  made  to  set  aside  a  valua 
tion  which  was  bond  fide  only  intended  to  procure  for  th 
assured  a  complete  indenmity  in  case  of  loss. 
Law  in  France  In  France  the  rule,  under  the  Code  de  Commerce  (tc),  (a 
of  the  TaluaT     formerly  under  the  Ordonnance  de  la  Marine)  (r),  is,  that  th 

valuation  may  be  set  aside  in  case  of  fraud. 

The  French  jurists  liave  distinguished  two  classes  of  frand 
fraud  in  fact  {dolus  re  ipsa)y  and  fraud  in  intent  {dolus  mahu 
and  they  seem  to  consider  that  any  considerable  and  palpab 
over-valuation  of  the  subject  insured,  as  where  goods  worl 
only  8000  francs  arc  insured  for  10,000,  though  made  wit! 
out  any  actual  intent  to  deceive  on  the  part  of  the  assure 
would  yet  be  &\i(Ai  fraud  in  fact  as  to  entitle  the  underwrit 
to  set  aside  the  valuation ;  excepty  indeed^  where  both  parti 
have  agreed  to  be  bound  by  it  {to)  Yalin  thinks  that  in  tl 
absence  of  such  agreement,  an  over-valuation  to  the  exto 
of  B,fourthy  a  thirdy  or,  at  all  events,  a  half  would  be  sufficie: 
to  open  the  policy  (2:);  but  Emerigon,  and,  after  him,  Bonla; 
Paty,  consider  that  it  is  better  to  leave  the  question  to  tl 
decision  of  the  tribunal  before  which  the  particular  case 
tried,  without  attempting  to  fix  the  exact  amount  of  exoe 
that  shall  open  the  policy,  (y) 

(0  Beneck^,  Pr.  of  Indem.,  p.  24.  toL  iL  p.  252.  ed.  B^cane.      Podii 

and  p.  29.     No  objection  to  this  plan  No.  159.  ed.  Estranging  pp.  242— 8 

could  arise  from  the  principle  that  the  Emerigon,  chap.  ix.  sect  5-  pp.  277 

underwriter  on  goods  is  not  chargeable  282.  Tol.  L  ed.  1827.   M.  DelTineou 

for  loss  by  freight  (  Baillie  0.  Moudig-  Cours  de  Droit  Comm.  voL  iL  pp.  S^ 

liani,  Park  on  Ins.  116,  8th  ed.) ;  for  346.      Boulay-Paty,  torn.  iiL  pp.3 

there  is  no  doubt  he  may  make  him-  — 401.  is  of  the  same  Opinion,  contn 

self  so  by  express  stipulation.  to  the  representation  of  Mr.  Ch.  Kei 

(«)  Art.  336.  Comm.  toL  iiL  p.  273.  note  (c). 

(v)  Tit.  des  Assurances,  art  8.  (x)  Valin,  heo  citato. 

{w)  See  Valin,  Comment  on  Art.  8.  (y)  Boulay-Paty,  torn.  iii.  p.  40h 
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Mr.  Beneck^,  with  his  usual  laborious  comprehensiveness  Effect  of  valu- 

of  research,  has  examined  into  the  law  and  practice  of  IIol-  policy, 

land,  Hamburgh,  Prussia,    Sweden,   Denmark,   Italy,   and  Effect  of  Tai 

Spain,  with  regard  to  the  effect  of  a  valuation  in  the  policy.  at»op  »«  other 

The  general  result  appears  to  be,  that  tlie  valuation^  as  in  our  tries. 
am  law,  is  conclusive  upon  the  parties  to  the  policy ^  unless  it  is 
acesdce  or  fraudulent,  {z) 

§  125.  It  is  not  to  be  understood,  however,  by  what  has  But  the  valua- 
joflt  been  stated,  that  the  valuation  in  the  policy  precludes  the  policy,  though 
fSjwVy  whether  in  fact  the  whole  interest  valued  was  at  risk.  \,ai^^f  ^^^ 
The  parties  are  only  bound  by  the  valuation  as  far  as  it  goes;  interest,  does 

JT1  /•!•  i»ii  T«»i        "®*  preclude 

and  it  only  part  of  the  mterest  to  which  the  valuation  m  the  the  inquiry, 
policy  refers  has  ever  been  at  risk  on  board,  the  assured,  in  Jhe^t^hoieof  Uic 
case  of  loss,  can  only  recover  upon  a  proportionate  amount  of  interest  intend- 
tbe  Taluation.     The  rule  is,  that  the  underwriter  is  bound  by  sured,  and  to 
the  valuation  on  the  freight  and  goods  only  where  all  the  cargo  ^^tion^^re- 
which  was  the  subject  of  the  contract  is  on  board  at  the  time  of  ^**"*'  ^**»  *" 
*M8«  For  instance,  if  goods,  the  prime  cost  of  which,  including  risk. 
F^miums  and  commissions,  would  be  4500/.,  are  valued  in 
^  policy  at  5000/.,  and  it  should  turn  out  that  of  these 
goods  only  two  thirds,  or  3000/.  worth,  were  ever  really 
fiWpped  on  board,  the  assured,  in  case  of  loss,  would  only 
'Bcover  the  same  proportion  of  5000/.,  the  sum  valued,  that 
^WOt  is  of  4500/.,  i.  e.  two  thirds,  or  3999/.  6s.  Sd.  (a) 

"The  valuation,"  says  Lord  EUenborough,  "in  case  of 
9^y  looks  to  all  the  goods  intended  to  be  loaded;  and,  in  case 
^freighty  it  looks  to  the  freight  upon  all  the  goods  the  ship  is 

^'^^fnded  to  carry  on  the  voyage  insured :  and  if,  by  the  perils 

• 

^'^sured  against  in  a  valued  policy  on  goods,  part  only  of  the 
^ooda  intended  to  be  covered  be  lost,  the  valuation  must  be 
^ed,  and  the  assured  can  only  recover  in  respect  of  that 
I*rt;  and  so,  if,  by  the  perils  insured  against,  the  freight  of 
P'rt  only  of  the  goods  to  be  carried  be  lost,  the  assured  can 
only  recover,  in  respect  of  that  loss,  according  to  the  propor- 

(<)  Beneck^   Pr.   of    Marine    In-         (a)  Phillips,  vol.  ii.  pp.  12,  13, 
''wniuty,  chap.  iv.  pp.  149 — 152. 
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Effect  of  valu-    Hon  which  that  part  bears  to  the  whole  sum  at  which  the  entire 
freight  was  estimated  in  the  valuation.^  {b) 


policy. 

Rule  illus- 
trated by  case 
of  a  policy  on 
freight. 
Forbes  r.  As- 
pinall, 
13  East,  327. 


By  policy  on 
goods. 
Rickman  v. 
Carstairs,  5 
B,  &  Ad.  651. 


Illustrations  of 
same  rule  as 
applied  in  the 
United  States. 


Accordingly,  in  the  case  from  which  these  remarks  arc 
taken,  insurance  having  been  made  on  freight  "  at  and  from 
Ilayti  to  Liverpool^  valued  at  6500i,  and  it  appearing  that 
the  vessel  was  lost  off  the  coast  of  Hayti,  when  she  had  only 
taken  in  fifty-five  bales  of  cotton,  which  formed  but  a  small 
part  of  the  cargo  intended  to  be  shipped  on  board  her,  and  on 
which  the  freight  was  valued,  the  court  would  not  allow  the 
assured  to  recover  the  whole  amount  of  the  valuation,  but 
only  such  a  proportion  of  it  as  the  goods  actually  shipped  on 
board  bore  to  the  full  cargo  intended  to  be  loaded,  and  on 
which  the  freight  was  estimated,  (c) 

The  same  principle  has  been  more  recently  acted  upon  in 
the  case  of  a  valued  policy  on  goods. 

In  this  case  the  terms  of  the  policy  were  such  as  to  apply 
only  to  a  homeward  cargo.  At  the  time  of  loss,  which  was 
total,  a  considerable  proportion  of  the  homeward  cargo  was 
not  on  board,  and  that  which  was  shipped  was  not  equal  to 
the  value  in  the  policy.  At  the  same  time,  however,  enough 
of  the  outward  cargo  still  remained  on  board  to  make  up  the 
amount  named  in  the  valuation.  As  this,  however,  was  not 
covered  by  the  policy,  the  court,  adopting  the  principle  that 
the  underwriter  is  only  bound  by  the  valuation  when  the 
whole  of  the  intended  cargo  is  on  board,  and  being  of  opinion 
that,  in  this  case,  the  only  cargo  intended  to  be  referred  to 
by  the  valuation  must,  on  the  true  construction  of  the  policy, 
be  taken  to  be  a  full  homeward  cargoy  held  that  the  policy 
should  be  opened  and  the  assured  recover,  not  the  whde 
amount  of  the  insurance,  but  such  proportion  of  it  as  the 
value  of  the  homeward  cargo  on  board  at  the  time  of  loss  bore 
to  2i,full  homeward  cargo,  (d) 

The  same  principle  has  received  abundant  illustration  iiL 
the  courts  of  the  United  States.  Thus,  where  seventy-fiva 
mules  were  insured,  valued  at  11,000  dollars,  and  only  thirty* 

(b)  In  Forbes  v.  Aspinall,  13  East,         (d)  Rickman  r.  Carstairs,  5B.&Ad. 
327.  C51. 

{c)  Ibid.  323. 
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fi?e  mules  were  actually  shipped,  the  assured,  in  case  of  loss,  Effect  of  vaiu- 
wasonly  allowed  to  recover  thirty-five  75th  parts  of  11,000  poUcy" 
dollars,  (e) 

So,  where  an  insurance  was  made  "  on  cargo  and  freight " 
valued  at  2500  dollars,  and  the  ship  took  on  board  mules  and 
proYender  and  ten  doubloons^  it  was  held  that,  as  the  mules 
und  provender  were  not  covered  under  an  insurance  on  cargoy 
nothing  was  at  risk  under  the  policy  but  the  ten  doubloons ; 
and  accordingly,  the  assured  was  only  allowed  to  recover  that  , 

proportion  of  the  2500  dollars  which  the  ten  doubloons  and 
their  freight  bore  to  the  whole.  (/) 

The  rule,  accordingly,  must  be  now  considered  as  well  Practical  diffi- 
established ;  there  is,  however,  in  many  cases  a  diflSculty  in  piying  this 
its  practical  application,  arising  from  the  question,  "  What  is  "*'®' 
a  cargo  sufficient  to  entitle  the  jury  to  say  that,  tliat  has 
been  shipped,  to  which  the  valuation  in  the  policy  refers  ?"(^) 

There  is  also  a  difficulty  in  the  principle  upon  which  the 
amount  of  loss  should  be  adjusted ;  as  to  which  the  American 
cases  just  cited  appear  to  have  been  very  equitably  deter- 
mined; a  good  illustration  of  this  difficulty,  and  a  fairly 
satisfiwtory  solution  of  it,  occurs  in  the  following  passage  from 
the  argument  (a  very  able  one)  in  Rickman  r.  Carstairs. 

"  Even  supposing  the  policy  to  be  opened,  the  valuation 
wiD  not  be  altogether  inoperative ;  for  it  will  prevent  any 
^^mte  as  to  the  value  of  the  whole  contemplated  cargo. 
Thus,  if  a  valued  policy  on  sugar  be  opened,  on  the  ground 
^only  four-fifths  of  the  intended  cargo  having  been  shipped 
^  lost,  the  underwriter  will  pay,  not  a  value  to  be  now 
pit  on  the  lost  sugar,  but  four- fifths  of  the  sum  under- 
written." (A) 

.    §  126.  Although  in  cases  of  total  loss  under  valued  policies,  in  valued  poii- 
thcftssured,  as  a  general  rule,  is  entitled  to  recover  the  whole  the  value  in  the 

(<)  t  Brook  D.  Louisiana  Insurance         (p)  Per  Parke,  B.,  in  5  B.  &  Ad. 
^W  4  Martin's  New  Series,  640.     660. 
^'-    PhiUips,  vol.  ii.  p.  13.  (A)  5  B.  &  Ad.  662. 

if)  t  Wolcot  t>.  Eagle  Ins.  Compi 
4  Pickering,  429,  cited  Phillips,  vol.  ii 
p.  15. 
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Effect  of  valu-  amount  of  the  value  in  the  policy,  yet  it  must  be  b 
polky ."  *  mind  (as  will  more  fully  appear  in  treating  of  const 
";:     :  total  loss),  that  in  valued  policies  on  ship,  the  valu( 

policy  IS  no  ^'  r  .  i ' 

standard  of  policy  is  never  employed  as  a  standard  of  comparison  ^ 
which  to  ascer-  costs  of  repairs,  in  order  to  ascertain  whether  the  cast 
w*"  kwi  or '  *  ^^  constructive  total  loss :  the  sole  question,  in  o: 
stranded  ship  is  asccrlAiu  whether  a  wrecked  or  stranded  ship  is  so  d 
total  loss.  as  to  entitle  the  assured  to  recover  as  for  a  total  loe 

giving  due  notice  of  abandonment,  is  not,  will  the 

repairs  exceed  the  value  in  the  policy?  but,  will  the 

repairs  exceed  the  ship*s  value  when  repaired?  if  so, 

case  of  constructive  total  loss,  and  the  assured,  who  li 

abandoned,  will  be  entitled  to  recover  the  whole  an: 

the  value  in  the  policy,  (i) 

The  valuation        It  must  carcfuUy  be  borne  in  mind,  that  the  valv 

elusive  between  ^^^2/  conclusive  between  tlie  parties  to  the  same  policy 

the  parties  to     ^j^^  assurcd  has  sought  to  protect  a  portion  of  his  int 

Me  tame  poUcy,  .  . 

any  subject  of  insurance  by  one  valued  policy,  and  aft 
another  portion  of  his  interest  in  the  same  subject,  I 
cond  valued  policy,  the  valuation  in  the  one  policy  d 
limit  him  as  to  the  sum  he  may  recover  on  the  oth< 
as  Lord  EUenborough  says,  "  it  is  not  enough  for  the 
writers  on  a  particular  policy  to  show  that  the  assu 
received  from  another  quarter  the  amount  of  the  valu 
that  policy,  unless  this  amounts,  in  point  of  fact,  to 
plete  indemnity."  (A) 

Hence,  the  general  rule  is,  that  the  underwriters,  i 
in  an  open  or  valued  policy,  pay  precisely  as  if  all  ]: 
surances  had  been  made  by  open  policies ;  and  their  . 
can  in  no  way  be  affected  by  a  valuation  made  in  an 
policy  than  that  on  which  they  are  sued. 
Except  where  Where,  however,  a  person  effects  two  valued  pol 
the  same  in       the  samc  subjcct,  declaring  the  same  value  in  eachy 

both  policies. 

(i)  Cambridge  r.  Anderton,  2  B.  &         (A)  Bousficld   r.  Barnes, 
Cr.  691.     Allen  r.  Sugrue,  8  B.  &  Cr.     227. 
561.     Young  r.   Turing,  2  Mann.  & 
Gr.  593.      Manning  i».   Irving,   1  C. 
Bench  Rep.  168. 
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laid  down  by  Lord  Tentcrdcn  at  Nisi  Frius,  that  he  is  bound 
hy  that  sum,  and  cannot  recover  beyond  that  extent,  although 
the  sabject  insured  be  proved  to  be  really  worth  more  than 
the  8um  recoverable  on  both  policies  together.  (/) 

In  all  cases  it  must  be  understood  that  the  valuation  in  the 
policy  is  not  necessarily  the  whole  estimated  value  of  the 
sabject  of  insurance,  but  only  of  the  interest  the  assured  has 
in  each  subject- 
Hence,  where  insurance  was  made  on  goods  '^  valued  at 
19,0002."  of  which  the  assured  owned  four-ninths,  it  was  con- 
tended that  the  valuation  was  intended  for  the  entire  pro- 
perty;  and,  accordingly,  that  the  interest  of  the  assured  was 
to  be  taken  as  four-ninths  of  that  sum ;  but  the  court  said, 
''We  must  take  it  that  the  value  insured  is  the  value  of  the 
MBured's  interest."  (m) 

In  order  to  avoid  all  misconception,  it  should  be  stated, 
and  IB  in  all  cases  to  be  understood,  as  of  course,  that,  what- 
ever the  amount  of  valuation  in  the  policy ,  each  imderwriter 
<nily  contributes  to  make  good  the  loss  in  proportion  to  the 
nun  which  he  himself  has  subscribed  for. 

Formally  stated,  the  rule  of  proportion  in  valued  policies 
uthis;  the  underwriter  pays,  as  his  quota  to  make  good  the 
■oes,  the  same  proportion  of  the  whole  amount  of  the  loss  as 
the  Bum  he  has  insured  bears  to  the  whole  amount  of  the 
Bum  valued. 


Effect  of  valu' 
ation  in  the 
policy. 


The  valuation 
in  the  policy  is 
only  a  valua- 
tion of  the 
interest  of  the 
assured  in  the 
subject  of  in- 
surance. 


Rule  by  which 
an  average  loss 
is  adjjusted  on  a 
valued  policy. 


-^T.  2.  Valued  Policies  on  Ship^  and  on  Ship  and  Freight* 

§  127.  From  the  difficulty  of  proving  the  insurable  value 
^f  the  ship  in  case  of  loss,  almost  all  policies  on  ship  are 
^ed :  the  principle  upon  which  the  value  is  generally  cal- 
^^^"*ted  In  this  country  is,  to  estimate  the  ship^s  worth  to  her 
••^'^^r  at  the  outset  of  the  risky  including  stores^  ouffit,  and 
^^'^  advanced  for  seamerCs  wages,  taking  care  to  cover  the 
^^k  with  premiums  and  commissions,  (n) 


Valued  policies 
on  ship,  and  on 
ship  and 
freight. 

Mode  of  valu- 
ing ship  for  the 
purposes  of  in- 
surance. 


(0  Irving  o.  Richardson,  1  Mood. 
*  R>  153.  This  point  was  not  dis- 
*°«ed  in  the  full  court. 


(m)  Feise  v,  Aguilar,  3  Taunt.  506. 
(n)  Stevenson  Average.  190.  5th ed. 
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Valued  policies  Howevcr  much  the  ship  may  be  damaged  by  wear  su 
on  ship' and       tear,  and  consmnption  of  her  stores  and  provisions  at  t] 

^'^'^^*' time  of  loss,  even  though  the  loss  takes  place  at  the  very  te 

Sum  recovera-    mination  of  a  long  voyage,  yet  the  valuation  calculated  o 

ble  under  valu-  ... 

ed  policies  on  the  abovc  principle  is  the  sum  which  the  assured  will  be  en 
total  Mi?of°  titled  to  recover  (if  they  have  insured  up  to  the  amount  o 
partial  loss.        ^[^q  valuation)  in  cases  of  total  loss ;  and  in  cases  of  partia 

loss  it  will  equally  regulate  the  amount  of  average  payabb 

by  the  underwriter,  (p) 
Upon  this  prin>       As,  morcovcr,  it  is  frequently  the  practice  in  this  countr) 
tion  the^p^'    to  valuc  the  freight  also  by  a  separate  policy  at  its  gros 
owner,  in  case    amount,  without  any  deduction  of  the  expenses  of  eambg  it 

of  total  loss,         .    .  "^  ....  , 

receives  more  it  is  vcry  clear  that  upon  this  principle,  in  case  of  loss,  thi 
than  an  indem-  ghipo^^er  reccivcs  far  more  than  an  indemnity. 

An  example  will  make  this  plain :  — 

Suppose  a  ship,  chartered  for  a  four  months*  voyage,  to  be  worth  to 

her  owner,  in  the  port  of  loading,  including  rigging,  &c.  -  2000 

Estimate  provisions  at  -  -  -  -  -      80 

Petty  expenses  at  port  of  loading  -  -  -  -      18 

Seamen's  wages  for  the  whole  voyage,  £150,  whereof  half  is  paid  in 

advance  -  -  -  -  -  -      75 

2173 
Premium  on  this  sum  at  S  per  cent  and  premium  on  premium  -      67 


£SS40 


In  case  of  total  loss,  therefore,  2240/.  48.  (p)  is  the  sui 
the  assured  would  be  entitled  to  recover  on  the  policy  on  shi] 

Suppose  the  gross  freight  for  the  whole  voyage,  witliout  deducting  the 

expenses  of  earning  it,  to  be  -  -  -  -    650 

Premium  at  S  per  cent.,  &c.  -  -  •>  -      20 


£670 


Then  upon  the  freight  policy,  valued  at  the  gross  sum,  i. 
upon  the  principle  in  which  freight  is  estimated  in  th 
country  in  open  policies,  the  assured,  in  case  of  total  los 
would  be  entitled  to  recover  670/.  2^. 

That  is,  in  case  of  total  loss,  the  shipowner,  upon  this  prii 
ciple  of  valuation,  would  recover  on  the  two  policies  29 IC 
65.  (2240/.  4s.  +  670/.  2^.) 

(o)  Shawe  v.  Felton,  2  East,  109.  (p)  This  is  without  including  coi 

missions. 
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• 


In  order  to  show  how  much  this  exceeds  an  indemnity,  let  Valued  policies 

,  .  ^^  ship,  and 

US  8ec  what  the  shipowner  would  net  in  case  the  ship  arrived  on  ship  and 

and  full  freight  was  earned.    Taking  the  wear  and  tear  of  the      '^    

ship  for  the  four  months'  voyage,  at  the  moderate  sum  of  lOOZ, 

The  ship  would  be  worth  to  her  owner  on  arrival 
(2000/.— 100/.)  1900/. 

Takmg  the  expenses  at  the  port  of  destination  to  be  25/., 
and  the  seamen's  wages  for  the  last  two  months  to  be  75/., 
these  two  items  payable  out  of  the  gross  freight  of  650/, 
would  reduce  the  net  amount  of  freight  to  550L  The  smn, 
therefore,  that  the  shipowner  would  net  by  the  ship's  safe 
arrival  earning  freight  would  be,  for  the  ship  1900/. ;  for  the 
freight,  550L ;  making  the  total  net  value  of  the  ship  and 
freight  to  the  owner  on  safe  arrival,  2450/.  But  in  case  of 
total  loss  he  would  receive  2910/.  6*.,  u  e.  he  would  be  a 
gainer  by  the  total  loss  of  his  ship  to  the  ext(snt  of  460/.  6^., 
—  "a  great  inducement  indeed  to  many,"  as  Mr.  Benecke 
excl^ms,  "  to  convert  a  partial  into  a  total  loss  V\q) 

Mr.  Benecke,  with  his  usual  erudition,  has  collected  the 
Cerent  and  conflicting  regulations  by  which  various  states 
have  endeavoured  to  prevent  the  practice  of  thus  overvaluing 
8Up  and  freight,  (r) 
The  method  which  he  himself  proposes,  and  which  would  ^^f  ^^^' 

*      *  ^  mended  by  Mr. 

certainly  be  attended  with  many  advantages  in  practice,  (not  Benecke,  of  in- 
tie  least  of  which  is,  that  it  obviates  all  conflict  of  interest  freight  in  the" 
hetween  the  two  sets  of  underwriters  on  ship  and  freight  in  **"*  ^**py  " 

^  °  one  indiTisible 

^^  of  abandonment,)  is  to  insure  the  ship  and  freight  jointly  risk. 
^  one  indivisible  risk  in  the  same  policy,  valuing  them  at 
^  sum  which  both  upon  the  safe  arrival  of  the  vessel  at 
^^^  port  of  destination  would  be  worth  to  the  shipowner : 
^ «.  valuing  the  ship  at  the  sum  which  she  is  worth  to  her 
owner,  with  her  stores  and  provisions,  in  the  port  of  departure, 
deducting  the  estimated  wear  and  tear  of  the  voyage,  and  cover- 
^  the  whole  with  the  premiums,  &c. ;  and  valuing  the  freight 

(9)  Principles  of  Indem.   chap.  ii.         (r)  Ibid.  pp.  65,  66,  67. 
"As  to  Insurances   on   Ships**    from 
vluch  the  whole  of  the  above  calcula- 
tiofli  are  taken. 
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Valued  policies  at  the  net  sum  which  the  shipowner  would  receive  afte 

on  ship,  and  on    ,       .  ,  «  .         . 

ship  and  ductiug  the  cxpcnscs  of  earning  it,  t.  e,  seamen's  wages 

^^ expenses  incurred  in  the  port  of  destination,  {s) 

Mr.  Beneck6  shows  very  clearly,  that,  by  valuing  on 
principle,  not  only  would  an  adequate  indenmity  be  obts 
at  a  less  rate  of  premium  than  is  required  by  the  me 
more  frequently  in  use,  but,  also,  that  many  practical  ad 
tages  might  be  realised ;  for  the  full  exposition  of  whicl 
reader  is  referred  to  his  very  instructive  treatise,  (t) 


Art.  3.    Valued  Policies  on  Freight 
Valued  policies       §  128.  Notwithstanding  the  superior  advantages  of 

on  iTeisrht* 

— ; insuring  ship  and  freight  jointly  in  the  same  policy,  am 

quenfiy  insured  pointed  recommendation  of  that  practice  from  the  ju< 

J-V^P*"*®  P*^  bench,  on  more  than  one  occasion  (u),  freight  is  still 

ed  therein  at  a  frequently  insured  in  separate  policies,  and  valued  there 

sum  sufficient  /»  •      ,   .  '^         ^»       ^    i 

to  cover  its        &  ^^m  sumcient  to  cover  its  estimated  gross  amount. 
grou  amount.         j^  ^^iQ  United  States  the  practice  appears  to  be  to  ^ 

StatM  iuroftcn  ^'g^^  ^^^  ^^  purposes  of  insurance  at  two-thirds  oi 
Talued  at  two-    oross  amount,  calculating:  this  as  about  the  sum  whie 

thirds  of  the  ,.  ,  ^  .  /.    .   ,  v 

gross  amount     shipowner  on  the  average  receives  as  net  freight  (v) 
If  valued  But  freight,  as  well  as  other  subjects,  may  be  valued 

valuation  will     above  its  ffToss  amount :  and  in  one  case  in  the  United  S 
adde.  ^^         *^®  court  are  reported  to  have  said,  "  The  parties  agree 

the  freight  shall  be  valued  at  a  sum  which  eventually  pi 
to  be  three  times  the  value  of  the  carriage  of  the  goods : 
we  do  not  perceive  that  the  estimate  teas  made  unfairly ;  ** 
it  was  adjudged  that  the  underwriters  should  pay  a 
according  to  the  valuation,  (w) 
Where  the  voy-       ^jj^  followinff  qucstion  has  arisen,  and  been  a  ffood 

age  IS  made  up  .  i»    i  •         o 

of  distinct         discusscd  in  the  courts  of  the  Umted  States :  — 

(#)  Beneck6,  Pr.  of  Indcm.  chap.il         (»)  Phillips,  vol.  ii.  p.  28. 
pp.57 — 60;  chap.iv.  «  On  Valuation,"         (ir)  f  Coolidge  ».   Gloucestei 
pp.133 — 136.  rine  Ins.  Comp.    15  Mass.  Rep. 

(/)  Bencck^,  Pr.  of  Indem.  59.  cited  Phillips,  vol.  ii.  p.  28. 

(u)  See  especially  by  Dallas  C.  J., 
in  Case  t7.  Davidson,  2  Brod.  &  Bingh. 
p.  387. 
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Suppose  the  voyage  insured  to  have  intermediate  stages,  Valued  policies 
or  to  be  composed  of  distinct  passages,  at  and  for  each  of 


which  freight  up  to  the  time  is  earned  and  becomes  due,  ^^^  ^J  ^^e*^ 
cither  under  the  charter  party  or  the  policy,  and  the  freight  ^^^^^  voyage 

^      IS  insureu  at  a 

of  the  whole  voyage  is  valued  in  the  policy  at  a  gross  sum,  is  gross  sum,  how 

this  a  Taluation  of  the  amount  of  all  the  freights,  or  is  it  to  ^  b^appMT 

be  applied  to  each  separately  ?     The  general  tenor  of  the  SembU,  to  the 

decisions  in  the  United  States  is  in  favour  of  applying  the  iJ[*i^^h7course 

gross  valuation  in  such  cases  to  the  freight  which  is  in  course  of  being  earned 

when  the  loss 

of  being  earned  in  each  separate  stage  of  the  voyage,  (x)   An  accrues, 
instance  will  better  illustrate  the  nature  of  this  question. 

Insurance  was  made  on  freight  valued  at  2000  dollars  ^^  at  Case  iiiustra- 
and  from  Philadelphia  to  Omoa  and  Golfo  Dolce,  and  at  and  ^^^  "  ^"^*" 
Ax)m  thence  back  to  Philadelphia."  In  the  outward  passage 
the  ship  earned  freight  to  the  amount  valued :  a  fresh  cargo 
was  taken  on  board  for  the  homeward  passage,  the  freight  of 
which  would  have  amounted  to  the  same  sum.  This  freight 
was  lost 

The  assured  insisted  that  the  outward  and  homeward 
freights  were  each  separately  valued  by  this  policy  at  2000 
dollars. 

The  underwriters,  on  the  other  hand,  contended  that  both 
lights  jointly  were  valued  at  that  sum ;  and,  consequently,  as 
"alf  the  whole  amount  of  freight  for  the  whole  voyage  round 
°^  been  earned  before  the  loss,  that  they  could  not  be  called 
^pon  to  pay  more  than  half  the  amount  insured,  t.  e.  1000 
dollars. 

But  the  court.held  that  it  was  a  valuation  of  each  successive 
^ight  separately  at  the  full  amount,  and  consequently  that 
the  underwriters  must  pay  the  whole  sum  insured,  {y) 

The  reasons  for  this  construction,  as  Mr.  Phillips  remarks, 
•^cm  very  strong,  since  the  assured  would  otherwise  be 
^liged  to  pay  a  premium  on  double  the  amount  that  he 
could  recover  in  case  of  a  total  loss,  which  would  be  contrary 
^  principle,  (z) 

(.*)  t  Davy  V.  Hallctt,  3  Caines,  16.  (y)  f  I>avy  v.  Hallett,  3  Caines,  16. 

tPaUpscoIns.  Comp.p.  Briscoe,  7  Gill  Philtips,  vol.  ii.  p.  31. 

&  Johnson,  293. ;  and  see  other  cases  (z)  Phillips  on  Ins.  vol.  ii.  p.  31. 
eitcd  in  2  Phillips  on  Ins.  30-^5.  54. 
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Valued  policies  If  there  IS  any  provision  in  the  charter  party  suspend! 

__! the  insuring  of  freight  till  the  completion  of  the  homews 

^f f*^*ht'b°*^  passage  (as  was  frequently  the  case  with  ships  chartered 

fttispended  till  the  voyagc  out  and  home  in  the  East  India  Company's  trad 

oAhe  voyag^"  ^T^^  the  freight  for  the  whole  voyage  be  valued  at  a  gr 

the  gross  ^^^   j|.  g^^j^g  clear  that  the  whole  sum  valued  may  be 

amount  of  '  ■' 

valuation  may    covered  whether  the  loss  take  place  on  the  passage  out 

be  recovered  at    .  .    . 

whatever  stage    nomC-  (a) 
the  loss  takes 
place. 

Akt.  4.    Valued  Policies  on  Goods. 

m 

Valued  policies       §  129.  Valued  policies  on  goods  are  stated  by  Mr.  Stev 

to   have   originated  in   insurances   on   colonial  produce, 

eir  ongin.  ^jjjch,  as  no  iuvoicc  could  be  had  (no  purchase  having  b 
made)^  a  valuation  was  necessarily  adopted  such  as  wc 
indemnify  the  planter  in  case  of  loss. 

The  practice  being  found  very  convenient  on  accoiml 

its  enabling  the  merchant  to  include  in  the  valuation  a 

mercantile  profit  on  his  goods^  which  he  could  not  do  b} 

open  policy,  was  extended  to  classes  of  goods  to  which 

original  reasons  for  its  adoption  would  not  apply. 

In  insuring  When  the  Cargo  consists  of  difierent  kinds   of  colo 

ntaf^duce,°"  producc,  as  sugjirs,  coffees,   tobacco,  &c.,  it  is  more  us 

ea^  species  of  becausc  more  convenient  for  the  purpose  of  adjustment 

produce  is  . 

valued  sepa-  casc  of  loss,  to  valuc  cach  spccics  of  produce  separately ; 
much  per  piwk-  "  ^'*  suffors  valued  at  500/.,  on  coffee  valued  at  600tj 
■«*»  ^«-  tobacco  valued  at  700Z. ; "  such  produce  being  also  gener 

shipped  in  hogsheads,  tierces,  bales,  or  other  separate  packa 
it  is  also  customary,  for  the  same  reason,  to  value  € 
separate  species  of  produce  at  so  much  per  hogshead,  tie 
barrel,  bale,  cwt.,  lb.,  &c 

So  greatly,  in  fact,  does  this  facilitate  the  adjustment  of 
average,  that  in  almost  all  policies  effected  on  this  clasi 
commodities  specific  clauses  are  introduced,  as  wc  shall 
more  at  length  afterwards,  "  to  pay  average  on  each  spei 
as    if   separate    interests^  separately  insured^   or   **to  ; 

(a)  Williams  r.  London  Ass.  Comp.,  1  Maule  &  Sel.  318. 
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average  on  each  10,  15,  20,  hogs.,"  &c,  succeeding  numbers  Valued  policies 

as  if  separately  insured,  (i)     And  the  same  rule  applies  to  

manufactured  goods  when  packed  in  bales,  trunks,  or  cases. 
When  goods  are  valued  at  so  much  per  ZS.,  this  must  be  Valuation  of 

flpoods  flt  so 

understood  of  the  lb.  of  the  place  where  the  policy  is  made,  (c)  much  per  lb. 

Although,  however,  such  mode  of  valuation  is  frequently  Sometimeseach 
practised;   yet   the  other  method  of  valuing  each  distinct  is  valued  at  a 
species  of  produce,  or  a  specified  number  of  hogsheads,  bales,  ^t  w^much  per 
&c,  at  a  round  sum,  as  "  on  100  hogsheads  of  sugar,  valued  pacJ^c»  &c- 
812000^,"  or  **on  100  bales  of  cotton,  valued  at  lOOOt,"  is 
jIso  very  common  and  quite  as  binding,  (d) 

IVhen  the  assured  expects  goods  from  abroad,  but  does  not  When  goods 
how  the  kind  or  the  amount,  he  generally  procures  the  ig  thereafter 
policy  to  be  effected  ''  on  goods  to  he  thereafter  declared  and  ^^,°^ 

valued,^  valued  before 

On  such  policies,  although  it  is  not  absolutely  necessary  policy  is  treated 
M  a  condition  precedent  to  the  assured's  recovery,  that  he  "  °^^' 
should  declare  the  kind  and  value  of  the  goods  before  the  loss, 
(for  he  may  not  know  it  before) :  yet  if  the  value  be  not 
declared  previously  to  the  loss,  the  policy  will  be  regarded 
not  as  a  valued,  but  an  open  policy,  (e) 

Under  a  policy  in  this  form,  a  clerk  of  the  assure^  wrote 
ont  and  signed  a  specification  of  the  interest,  with  a  valuation 
wi  a  separate  piece  of  paper,  which  he  wafcred  to  the  policy : 
hut  it  did  not  appear  that  this  had  been  shown  to  the  under- 
^ter  before  the  loss  was  known. 

Lonl  Ellenborough  said  he  would  not  consider  an  uncom- 
lunnicated  instrument  of  this  kind  a  declaration ;  and  he  at 
^  doubted  whether  the  policy,  for  want  of  a  declaration, 
would  attach  at  all ;  but  on  consideration,  he  said  that  he  had 
fully  made  up  his  mind  that  a  policy  in  this  form  "  gives  the 
•"sured  a  power,  by  dult/  declaring  and  valuing  before  the  loss, 
^  waie  it  a  valued  policy ;  but  if  the  assured  do  not  so 
^^dare  and  value,  it  is  an  open  policy."  (/) 

^*)  Stevens  on  Average,  186.,  224,  (f/)  Stcvons  on  Average,  186. 

225. 5th  ed.     Beneck6,  Pr.  of  Indcra.  (e)  Crawfurd  v.    Hunter,  8   T.  II. 

'58. 159.  10.  n. 

(0  Scevens  on  Average,  186.   Phil-  (/)  Ilarman  v.  Kingston,  3  Camp. 

^ToI.ii.p.  19.  150. 

Y 
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Valued  policies  As  wc  have  Seen  elsewhere,  a  mistake  made  in  dedar 
and  valuing  may  be  corrected  without  the   assent  of 

underwriters,  if  made  without  fraud  or  prejudice  to  tl 

interests,  {g) 
As  to  applying       Questions   have  arisen  in  the  United  States  as  to  * 

a  valuation  on  ,       ,  ,  ,  .  , 

goo«i8  at  a  application  of  a  valuation  at  a  round  sum  in  a  policy  on  go( 
the  voyage 'out  ^^^  ^^^  voyagc  out  and  home,  to  the  proceeds  or  retL 
and  home,  to     purchased  by  the  sale  of  the  outward  cars^o. 

the  proceeds  or      '■  ''  ^  ^  ^ 

returns  of  tiie  The  rcsult  of  thc  dccisious  seems  to  be,  that  such  gr 
^^^^'  valuation  ought  not  to  be  applied  to  the  proceeds*,  mer 
becatise  the  risk  under  the  policy  is  out  and  home  ;  btt  tliat, 
the  other  hand,  it  may  be  so  applied  when,  upon  a  fair  c 
struction  of  the  policy,  and  under  tlie  whole  circumstances 
the  case,  it  appears  to  have  been  the  intention  of  the  par 
so  to  apply  it  Thus,  where  a  policy  on  a  cargo  "  from  Be 
more  (United  States)  to  Jeremie  (in  the  West  Indies),  ! 
backj^  contained  a  written  memorandum  declaring  the  ins 
ance  to  be  "  on  Jlour^  dry  goods,  wine,  provisionsy  §-e.  « 
valued  at  12,000  dollars,''  it  was  held,  as  there  was  notli 
expressly  to  indicate  that  the  valuation  was  meant  to  appb 
the  return  cargo,  that  this  was  a  valued  policy  on  the  outw 
and  an,<?pen  one  on  the  homeward  cargo.  (Ji) 

Where,  however,  different  distinctly  specified  articles  iw 
insured  for  a  voyage  out  and  home,  valued  at  11,000  doll 
with  a  memorandum  that  "  the  risk  was  to  attach  to  the  ; 
ceeds  of  the  articles  in  the  return  cargo,"  it  was  admitted  t 
this  valuation  would  apply  to  any  return  cargo  that  might 
purchased  with  the  proceeds  of  the  outward  cargo  after 
actual  sale :  the  court  also  held  that  it  would  apply  to  a  ret 
cargo  provided  and  advanced  by  tlie  consignees  on  tlie  account  i 
credit  of  the  assured,  without  any  actual  sale  of  the  outwi 
cargo,  which  the  consignees  kept  on  their  hands  for  fiit 
sale,  the  price  being  then  low,  and  the  market  dull,  (i) 
Mr.  Phillips  considers  that,  in  order  so  to  apply  the  val 


(g)  Robinson  v.  Touray,  3  Camp.         (»)  f  Haven  v.  Gray,  12  Massacl 
158.  set's  Uep.  71. 

(A)  f  Mc  Kinn  r.  Phanix  Ins. 
Cuinp.,  *2  Wasliin^ton  Circ.  Court 
llcp.  89. 
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two,  the  value  of  the  return  cargo  so  supplied  by  the  con-  Valued  policies 
signees  ought  to  have  been  proved  equal  to  what  would  have  


been  realised  by  the  outward  cargo  on  an  actual  sale.  (J) 

Generally  speakings  a  valuation  at  a  round  sum  is  taken  to  A  valuation  at 
include  premium  .and  commissions :  and  it  seems  that  it  ought  taken  to  include 
to  do  BO  in  aU  cases  except  .here  the  contrary  appear  from  ^^^T^r- 
the  knguage  of  the  policy,  or  from  the  scale  of  valuation :  if  ^"ce. 
the  Taluation  be  lower  than  the  prime  cost,  plus  the  premium^ 
it  ought  not  to  be  included,  (k) 

Where  goods  are  expected  from  abroad,  and  no  value  is  Policy  Rtipu- 
put  upon  them  in  the  policy,  but  it  is  only  stipulated  that  coin  of  the  port 
the  com  of  the  foreign  port  of  loading  at  which  they  are  SJaU  bTtoken 
in?oIced  shall  be  reduced  into  our  own  money,  at  so  many  at  so  many 

I'll'         1        »  »i         ».  o         •      1       1  "I  1  !•      shillings, &c., i» 

tmbngs  the  doUar,  livrej  rtipee,  &c.,  it  should  seem  that  this  not  a  valued 
ought  not  to  be  taken  as  a  valued,  but  as  an  open  policy ;  for  ^^  '*^* 
it  oont^ns  no  fixed  valuation  of  the  goods,  but  only  an  ascer- 
tainment of  the  value  in  our  money  of  the  foreign  currency 
in  which  their  invoice  value  is  expressed :  accordingly  it 
has  been  held  in  America,  that  the  invoice  value,  thus  calcu- 
lated, must  have  the  premium  added  to  it,  in  order  to  ascer- 
tam  the  insurable  value,  just  as  in  an  open  policy.  (/) 

Mr.  Benecke  seems  to  consider  that  fixing  the  value  of  the 
^  in  such  case  is  fixing  the  value  of  the  goods,  and  there- 
fore that  the  premium,  unless  the  contrary  be  stipulated,  shall 
he  held  to  be  included  in  the  valuation,  (m) 

The  American  rule,  however,  seems  preferable :  a  valuation 
Ott  coffee,  at  a  certain  rate  per  lb,,  was  there  held  not  to 
delude  the  premium,  (w) 

We  have  already  seen  that,  where  the  cargo  consists  of  Rule  of  adjust. 
Cerent  kinds  of  produce,  or  various  descriptions  of  manu-  cargo,  conslst- 
factured  goods,  the  proper  method  of  valuation  is  to  value  ""«  ?^  different 

o  ^  r     1  species  of  pro- 

^  distinct  species  separately,  either  in  a  round  sum  for  duce,  is  all 

0)  Phillips  on  Ins.  vol.  ii.  pp.  16,  (/)  f  Ogden  i*.  Colonial  Ins.  Comp., 

'"'    See  also  f  Whitney  v,  American  10  Johnson's  Rep.  273.,  cited  2  PhiU 

W  Cump.,  3  Cowcn,  210.      Unani-  lips  on  Ins.  21,22. 

^''usly  confirmed  in  Error,  5  Co  wen,  (m)  Benecke,  Fr.  of  Indemnity,  159, 

712.  cited  in  2  Pliillips,  18,  19.  (n)  f   Minium   v.    Columbia    Ins. 

(A)  Such  is  the  rule  in  the  United  Comp.,  10  Johnson's  liep.  75. 
Stites,  2  Phillips,  20,  21. 
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Valued  policies  each,  OF  at  80  much  per  package,  &c     If,  however,  the  whol 
^^^°°  ^  of  such  cargo  be  valued  in  the  lump  at  one  gross  sum,  thif 

ma»  at^one  ^     although  unusual  and  objectionable,  will  not,  as  it  seems,  i 
gross  sum.         case  of  partial  loss,  be  set  aside,  unless  it  be  impossible  t 

ascertain,  by  the  invoice  or  otherwise,  in  what  way  the  vali 

ation  was  intended  to  be  apportioned  on  different  parts  of  tl 

cargo,  {o)     The  proportional  prime  cost  of  the  different  kin( 

of  goods  having  been  ascertained  by  the  invoice,  the  valuatic 

should  be  applied  to  each  kind  in  the  same  proportion ;  ai 

the  percentage  of  damage  sustained  by  any  one  kind  of  goo 

be  applied  to  this  proportion  of  the  value>  in  order  to  ascc 

tain  the  amount  due  thereon  from  the  underwriter. 

Rule  of  adjust-       If  only  part  of  the  interest  at  risk  is  valued,  it  is  easy 

diflferent  sub-     ascertain  what  amount  that  is  not  valued  is  covered,  by  i 

^^H  -  J^l'     ductinof  the  amount  of  the  valuation  from  the  sum  insured. 

anco  are  sepa-  o 

rately  valued  in       jf  several  articles  be  insured  at  one  sum,  with  a  distir 

one  policy,  and 

only  one  sub-     valuation  ou  cach,  as  supposing  ship  and  cargo  insured  i 
iidL""^""*      5500/.,  calculating  the  ship  at  1500i,  and  no  part  oft 

cargo  to  be  taken  on  board,  so  that  the  risk  on  that  ncv 
attaches ;  then,  if  the  ship  be  lost,  the  assured  shall  recov 
such  proportion  of  the  sum  insured  as  1500/.,  the  value  p 
upon  the  ship,  bears  to  5500/.,  the  value  put  upon  tl 
whole,  {p) 


Sect.  III.   Of  Open  Policies. 

Ofopenpoli-         §  130.  An  opcn  policy  is  one  in  which  the  value  of  t 

interest  at  risk  is  not  fixed  in  the  policy  ])y  any  agreeme 

omm*p«Xy ^*"  between  the  assured  and  the  underwriters ;  but  is  estimat 

by  a  certain  standard,  and  in  case  of  loss  is  made  out 

proof. 
Principles  on        '  As  we  havc  already  seen,  the  amount  of  insurable  inter< 
amount  of  in-     ^^  ^^  ^P®^  policies,  is  taken  to  be  that  which  they  are  woi 

(o)  Stevens  on  Average,  185,  186.  policy,  without  specifying  how  mt 

5th  ed.     In  one  case  in   the  United  on  each,  was  not  void  for  uncertain 

States  the  Judges  were  equally  divided  f  Stocker  v.  Harris,  3  Mass.  Rep.  4) 

in  opinion  whether  a  valuation  in  the  2  Phillips,  26. 

lump  on  ship,  cargo,  and  freight  in  one  (jf)  Amcr>'  i\  Rodgers,  I  Esp.  20 
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to  the  assured  at  the  commencement  of  the  risk,  phis  the  OfopenpoU- 

expenses  of  the  insurance;  and  the  principle  upon  which  the  -  ' 

amount  of  indemnity  recoverable  by  the  assured  in  case  of  i^^ed, "and'" 

lo63  is  recmlated,  is  that  he  must  be  replaced  as  nearly  as  in«{<immty  re- 

...  .  gulatedon 

possible  in  the  same  position  as  he  was  in  at  the  outset  of  the  open  policies, 
adventure,  and  before  effecting  the  insurance,  without  paying 
any  regard  to  the  profit  he  may  have  missed  making,  in  the 
case  of  goods,  or  to  the  wear  and  tear  by  which  his  property 
has  been  deteriorated  in  the  case  of  the  ship. 

It  is  clear  that,  upon   this   principle  of  indemnity,   the  Premium  upon 
expenses  of  effecting  the  insurance,  and  the  premium  paid  be  covered  by 
upon  it,  must   enter  into  the  estimation  of  tlie   insurable  gurod^Tn'ordcr 
interest;  and  not  the  premium  only,  but  the  premium  upon  to  an  indemnity, 
the  premiums  down  to  the  total  extinction  of  the  risk,  must 
he  taken  into  the  calculation,  othenvise  the  sum  received  by 
the  assured  in  case  of  loss,  as  an  indemnity,  will  not  be  really 
such;  /.  e,  will  not  really  put  him  in  the  same  position  he  was 
in  before  effecting  the  insurance. 

An  example  will  make  this  very  clear :  suppose  goods,  the  Excmplifica- 
invoice  price  of  which,  together  with  shipping  charges, 
MDOunts  to  1000/.,  to  be  insured  at  5  per  cent. ;  it  is  plain 
that  the  merchant  by  insuring  1050/,  is  not  fully  covered; 
wr  the  premium  for  insuring  1050/.  at  5  per  cent,  will  be 
^2/.  10*,,  and  the  whole  sum  at  risk  would  thus  be  1052/.  10*., 
^hile  all  tliat  could  be  recovered,  in  case  of  a  total  loss  upon 
the  above  supposition,  would  be  1050/. ;  it  is  plain,  therefore, 
"^t  the  assured  who  wishes  to  be  completely  protected  from 
loss,  must  go  further,  and  insure  tlie  premium  of  the  pre- 
D^unis,  down  to  the  extinction  of  the  risk. 

^e  simplest  practical  rule  for  ascertaining  the  sum  neces-  Practical  rule 
■*7  for  this  puq>ose  is  as  follows :  —  the  premium  being  con-  thesmnanw^ 
™ed  in  the  sum  wliich  the  underwriter  pays,  the  assured  for  ^ary  to  insure 

!•,_,,  .  «o  OS  to  cover 

"^  indemnification  can  clearly  only  receive  that  sum  deduct-  the  risk. 
"^8  the  premium ;  hence,  every  100/.  meant  to  be  insured 
°*ust  be  80  insured  miiius  the  premium.  As  this  residue  is 
to  100/.,  so  is  the  amoimt  of  interest  intended  to  be  insured 
to  the  sum  required  to  be  insured  in  order  fully  to  protect 
It   Thus,  suppose  the  amount  of  interest  intended  to  be 
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cies. 


Of  open  poli-     insured  (no  matter  whether  in  ship,  freight,  or  goods,  for  1 

rule  now  under  consideration  extends  to  all  alike,)  to 

1000/.  and  the  premium  to  be  5L  5s.  per  cent. 

Then,  according  to  the  rule,  from  the  sum  of  £  100    0 
Deduct  premium     -  -  -  -        5    5 

Leaves    -  -  -  £  94  15 


Then,  as  94/.  15^.  is  to  lOOi,  so  will  lOOOi  be  to  tl 
sum  required  to  be  insured,  in  order  completely  to  cover  tl 
interest  at  risk. 

This  sum,  by  the  ordinary  rule  of  proportion,  is  aboi 

1055/.,  which  is  consequently  the  true  value  of  the  interc 

for  the  purposes  of  insurance,  {q) 

The  cosu  of  -^"^  besides  the  premium  and  premiums  of  premium,  it 

*  1*"  bT**  ™"*i  requisite  also  to  cover  the  expenses  of  the  policy ;  i.  e,  i 

by  the  sum        stamp  duty  and  the  broker's  commission,  if  effected  by 

insured.  .      , 

broker. 

Ui>on  a  premium  of  5/.  5«.  per  cent,  the  stamp  duty  \ 
every  100/.  by  the  present  stamp  act  would  be  4*. ;  and  t 
broker's  commission  is  ^  per  cent,  on  the  whole  amount  of  tl 
insurance :  in  order  then  to  cover  these  expenses  also,  the 
must  be  deducted  from  every  100/.  intended  to  be  insured. 

Thus,  to  take  again  the  same  data  as  before. 

From  the  sum  of - 

Deduct  premium 

Policy  duty  -  -  - 

Commission  ^  per  cent. 

Leaves 

Then,  as  94/.  1*.  :  100/. ::  1000/.  to  the  sum  required  t 
be  insured,  which  by  the  same  rule  as  before,  is  found  to  I 
1063/. 
Charges  of  re-        In  some.cases  it  is  stipulated  in  the  policy  that  the  charge 

covcry  in  case 

(?)  Stevens  on  Average,  193.  5th  ed.     Bcneck<?,  Pr.  of  Indem.,  1 19,  ISa 
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of  recovery  In  case  of  loss  shall  also  be  covered  by  the  policy ;  Of  open  poll. 

these  charges,  when  the  policy  is  effected  by  a  mercantile  '. .._ 

agent  in  this  country,  for  a  foreign  correspondent,  through  ^m^iml^  int* 
the  medium  of  a  broker,  are  ^  per  cent,  brokerage,  and  2  per  eluded. 
cent,  agent's  commission ;  where  it  is  desired  to  cover  these 
also  by  the  policy,  2Z.  10*.  must  be  deducted  from  every 
lOOZi  proposed  to  be  insured,  and  the  sum  required  to  be 
insured  may  be  found  by  the  same  rule  as  before. 
Whatever  be  the  subject  of  insurance,  whether  ship,  freight,  Ti»c  rule  as  to 

•^  ^  .  covering  the 

goods,  or  profits,  as  the  premium  and  the  premium  upon  pre-  premium,  and 
mium  are  always  thus  included  in  estimating  the  amount  of  plemlum^is'the 
the  insurable  interest,  it  follows,  that  in  case  of  a  stipula*  **™®  ®^^®°  ^^ 

*  cases  where 

tion  for  a  return  of  prepiium  on  a  certain  contingency,  as  for  provision  is 

/«  •i^iii  ••  ^11  made  for  return 

convoy  or  safe  arrival,  the  whole  premium  is,  nevertheless,  of  premium  in 
to  be  added  in  estimating:  the  amount  of  the  interest;  since  certain  specified 

°  ^  contingencies. 

the  assured  may  in  the  result  be  liable  to  pay  the  whole 
premium,  or,  which  comes  to  the  same  thing,  he  may  not  be 
entitled  to  a  return  of  any  part  of  it.  (r) 
Formerly  underwriters  in  this  country  generally  reserved  Reservation  of 

.  /.     11    o'*®  or  two  per 

an  abatement  of  one  or  two  per  cent,  on  payment  oi  all  cent,  on  pay- 
loases;  but  as  the  only  practical  effect  of  this  was  to  make  ™ent  of  losses. 
^  assured,  who  wished  completely  to  cover  their  interests  by 
*he  policy,  add  the  same  percentage  to  the  nominal  rate  of 
premium,  this  provision  became  useless,  and  docs  not  occur  in 
Ae  common  printed  forms  of  policy  in  this  country,  (s) 

Incase  of  total  loss,  the  assured  under,  an  open  policy  is  Adjustment  on 
^titled  to  recover  up  to  the  full  extent  of  the  value  thus  cal-  a^j!i!l  o f  toid ' 
^ted,  supposing  the  sum  insured  to  amount  to  so  much:  and  partial  lost. 
^  cases  of  partial  loss  the  percentage  of  damage  done  to  the 
object  insured  having  been  first  ascertained,  the  assured  is 
^titled  to  recover  the  same  percentage  of  the  insurable  value 
^culated  as  above;  it  being,  of  course,  in  every  case  un- 
tostood  that  the  underwriter  is  only  proportionably  liable 
^pon  the  particular  sum  he  has  himself  agreed  to  insure. 

Thus,  if  an  underwriter  has  insured  200/.  on  an  open 
policy  on  goods,  the  estimated  insurable  value  of  which  is 

(r)  Phillips  on  Ina.,  vol.  ii.  p.  50.  («)  Ibid.  51. 
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Of  open  poll-     1000/.,  and  the  ascertained  amount  of  sea-damage  10  p 

cics.  , 

cent,  on  what  they  would  have  fetched  at  the  port  of  delivei 

had  they  arrived  there  sound,  the  underwriter  pays  as  h 

share  of  the  indemnification  lOZ.  per  cent,  on  the  sum  he  hr 

insured,  u  e.  20/. ;  in  the  same  way,  in  case  of  total  Ices,  b 

would  have  paid  200/.     If  the  aggregate  of  the  sums  insure 

equals  the  whole  amount  of  insurable  value,  the  assured  re 

ceives  10  per  cent,  on  1000/.,  /.  e.  100/. ;  if  it  is  less  than  th: 

he  is  his  own  insurer  for  the  part  uncovered  by  the  policy, 

more,  it  Is  an  over-insurance. 

Modcofprov-        The  modc  of  proving  the  amount  of  insurable  intere* 

^interest  at*°    under  an  open  policy  in  case  of  loss  is ;  — for  the  goods  by  tt 

'"'^  production  of  the  invoice,  bill  of  lading,  jwHcy,  &c- ;  — forti 

shify  by  the  production  of  reports  and  estimates  of  surveyor 
bill  of  sale,  &c. ;  — for  the  freight^  by  the  production  of  tF 
freight,  manifest,  &c 

Insurable  ▼aluo       §  131.  With  regard  to  the  shipy  her  insurable  value  in  a 
open^poUcy?       opcn  policy  is  what  she  is  worth  to  her  owner  at  the  port  tcha 

the  voyage  commencesy  including  storeSy  provisiotiSy  outfty  an 
money  advanced  for  seamen's  wagesy  (generally  half  the  who 
amount  of  wages  for  the  voyage,)  tlie  whole  covered  with  t) 
premium  of  insurance  and  premium  on  premiumy  together  tcii 
the  stamp  duty  and  commission  for  effecting  tlu*  policy y  mldiw 
if  required  and  stipulated  fory  the  charges  of  recovery  in  case 
loss,  (t) 
Insurable  Talue  The  insurable  value  offreighty  in  open  policies,  is  tli^e  sm 
opeiTpoUcl^     pO'yable  to  tlie  shipowner  for  freight y  together  with  the  pr 

miums  of  insurance  and  commissionsy  without  deducting  t 
expenses  of  earning  the  freight ;  ?.  e,  the  gross  and  not  the  n 
freight,  plus  premiums   and  commissions,  is   the   insural 
value,  (m) 
Insurable  value       With  regard  to  goodsy  the  long- established  rule  in  t"^ 

of  ji^oihI.s  in 


o^Hiu  policies. 


(/)  Stevens  on  Avcra;^e,  1 90.  5tli  c<l.  to  obtain  in  tlie  United  States ;  tho 

(u)  S'jc    per    Lord    Ellenl)orougIi,  in   some   of  the  States   the  insurj 

Forbes    r.     Aspinall,    13    East,   3'iG.  value  of  freight  is  taken  to  be 

Palmer   v.    Blackburn,    1    ningh.  61.  thirds  of  its  gross  amount.     See  P 

Stevens  on  Average,  1 92.  5tli  ed.     The  li])S|  vol.  ii.  p.  52.  note  (a), 
same    rule     appears     most   generally 
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country  is,  that  their  value  for  the  purposes  of  insurance,   Of  open  poll- 

when  not  fixed  by  the  policy,  is  the  amount  of  the  invoice  — '. 

together  toith  the  charges  of  shippiiig  them  on  board,  stamp 
duty  and  broker^ s  commission  for  effecting  the  policy y  the  whole 
covered  with  the  premium,  and  insurance  on  the  premium,  (w) 
,      In  stating  that  the   invoice  price   of  the  goods  is  to  be  The  invoiee,tLnd 
taken  as  the  basis  of  their  insurable  value,  we   give   the  p^to  of'ule**' 
rule  as  it  is  univ6rsally  acted  upon  in  this  country :  in  the  E^^^^  ■*  the 
United  States  it  has  been  laid  down  on  several  occasions,  that  ment,  is  the 
the  market  price  of  the  goods  at  the  commencement  of  the  risk,  ofthelrlnsur- 
is  the  true  basis  of  calculation,  and  that  the  invoice  price  "^^^  value  in 
fiirnishes  no  rale  of  indemnity  in  any  case  where  it  exceeds, 
or  is  less  than  this  market  value,  (or)     In  theory  this  is  un- 
questionably true,  but  as  a  practical  rule,  the  invoice  price  is 
by  far  the  most  convenient  standard,  (y) 

AVhen  the  invoice  price  of  goods  shipped  from  a  foreign  port  Mode  of  awer- 
where  there  is  no  current  rate  of  exchange  is  expressed  in  ^"^bie  value  of 
the  currency  of  the  foreign   country  to  which   such   port  goods  invoiced 

L  1  .    .  .  Ill-*"  ^^  currency 

wjlongs,  the  true  mode  of  ascertaining  the  insurable  value  is  ofa  port  with 
*o  estimate  what  would  be  the  worth  of  the  foreign  money  ^^  cVrreiu  ^ate 
^^  which  the  invoice  value  is  expressed,  supposing  that  it  had  of  exchange, 
"^cn  shipped  in  specie,  instead  of  the  goods,  to  the  port  of 
destination :   i,  e.  the  invoice  value  of  the  goods   is   to  be 
^***certained  by  calculating  what  the  foreign  coin  in  which  it 
'*  Expressed  would  be  worth  to  the  consignee  of  the  goods, 
**^<^r  paying  the  premium  of  its  insurance,  the  freight  and 
^*^cr  expenses  of  its  transportation,  {z) 
On  the  other  hand,  if  there  is  a  current  rate  of  exchange  Where  there  is 

*^      a  current  rate 


^^•p)  Urfier  V.  Noble,  12  East,  646. 
^«t<s  p.  Royal  .£xch.  Comp.,  Park, 
r^"*.  225.  8th  ed.  Marshall,  232. 
*^**ena  on  Average,  178.  tt  »eq.  8tli 
^-  Benecke,  Pr.  of  Indem.,  12—14. 
*^>Uips,  Tol.  ii.  c.  1 4.  §  2. 
^  ^*)  See  Phillips  vol.  iL  pp.  46,  47. 
other  cases,  however,   the   invoice 

*luc  has  been  taken,  though  different 

'^m    the    market    price.     Sec    ibid. 

1  Coffin  V,  Newbury  port  Marine  Ins. 

^^np.,  9   Massachusset*s   Rep.  436., 


where  it  can  be  proved  by  the  produc- 
tion of  the  proper  documents. 

(y)  In  France  the  rule  is  to  take 
the  invoice  value  as  the  basis,  where  it 
can  be  made  out  by  the  production  of 
the  proper  documents  ;  where  not,  then 
the  price  current  at  the  time  and  place  of 
loading.     Code  de  Comm.,  art  339. 

(z)  See  Magens  on  Ins.,  vol.  i. 
p.  41.  §  40.  Benecke,  Pr.  of  Indem. 
119. 
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Of  open  poll-  at  the  foreign  port  of  loading,  the  most  equitable  way  of 

ascertaining  the  insurable  value  of  the  goods  appears  to  be 

°he*iflsurab?e  *^  Calculate   the  value   of  the  foreign  coin  in  which  their 

value  of  g^^^  invoice  price  is  expressed  at  the  par  of  exchange :  for  upon 

should  be  calcu-  this  principle  the  underwriter  will  not  be  affected  by  the 

o*f  excSuiTC.^*'  rise  or  fall  in  the  rate  of  exchange  between  the  period  ol 

effecting  the  policy  and  adjusting  the  loss,  (a) 

DifTerent  rule  In  onc  casc,  howcvcr,  in  this  country  Lord  Kenyon  actec 

acte^on  by  upon  a  different  rule ;  a  policy  was  effected  in  September 

Lord  Kenyon  1791,  on  sugar  shipped  from  a  French  port:  at  the  timeo' 

111  Thelussun  r.      /v,.,,.  •  i-r<1 

Bewick,  1  Esp.  effecting  the  policy,  the  exchange  in  England,  on  the  Frenol 

crown  of  3  livres,  was  2^d, ;  at  the  time  of  settling  th^ 
loss,  in  January,  1792,  it  had  fallen  to  7|rf.:  Lord  Kenyof 
held,  that,  as,  in  case  the  exchange  had  risen,  the  assurec 
would  have  had  the  benefit  of  the  rise,  so,  in  case  of  a  faU 
they  must  submit  to  the  loss ;  and  he  decided,  that  the  in- 
surable  value  of  the  sugars  must  be  estimated,  and  tlic  loa 
paid,  upon  the  rate  of  exchange  at  the  time  of  the  adjust 
ment,  i.  e.  at  7|rf.  the  French  crown,  (b) 
Remarlcson  It  will  be  observed,  that  his  Lordship's  judgment  pro 

ceeded  on  the  assumption  that  the  assured  would  benefit  b; 

a  rise  in  tlie  exchange :  supposing  this  not  to  be  so,  the  reasoi 

for  the  judgment  fails :  it  certainly  appears  that  the  par  o 

exchange  affords  the  justest  and  most  convenient  standard  c 

indemnity,  (c) 

Insurable  value       If  the  goods  are  purchased  by  barter  in  a  foreign  poii 

chiwed  by "'"     with  which  there  is  no  mode  of  estimating  the  rate  of  ex 

barter.  change,  the  French  code  provides  that  the  amount  of  interee 

shall  be  the  cost  and  charges  of  the  goods  given  t«  barter  (c( 
by  which  word  "  charges"  is  meant  the  expenses  of  transport 
ing  and  shipping  them,  (e) 
Is  drawback  to       When  goods  are  entitled  to  a  drawback  on  exportatioL 

be  deducted  in  x»         i_        i_  •      j        i     j.i_  •  a*       ^«  *i       • 

calculating  the  *  <liicstion  has  bccu  raised,  whether,  m  estimatmg  the  m 

insurable 
value  ? 

(a)  Phillips  on  Ins.,  vol.  ii.  pp.  47,  them  at  the  rate  of  exchange  curr« 

48.     This  is  the  rule  acted  on  in  the  at  the  time  of  subscribing  the  polk.  4 

Uniied  States.  Code  de  Commerce,  art.  3S8. 

(6)  Thelusson  ».  Bewick,  1  Esp.  77.  (d)  Code  de  Commerce,  S39. 

(c)  In  France  the  rule  is  to  value  {e)  Bencck6,  Pr.  oflndem.  119. 
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BTwablc  value  of  such  goods  under  an  open  policy,  the  amount  Of  open  poll- 

of  this  drawback  is  to  be  deducted :  the  courts  of  the  United 

States  have  held,  that  it  is  not,  on  the  ground  that,  though  it 
may  enter  into  the  estimate  of  the  value  of  the  goods  for 
exportation,  it  is  no  part  of  their  actual  price  in  the  market 
kere(/);  and  these  decisions  seem  conformable  to  sound  prin- 
ciple. (^) 

Where  the  provisions  of  the  policy  show  that  it  is  intended  Of  continuing 
to  cover  any  interest  that  the  assured  may  have  at  risk  within  ^licicTin*^ 
the  limits  of  the  time  or  the  voyage  for  which  the  policy  is  ^^^^^  ^^^^, 

_,  ,  .  .  amount  of  in- 

jected, the  amount  of  insurable  interest  fluctuates  at  different  sumble  intorest 

periods  of  the  risk,  and  the  loss  must  be  apportioned  between  differenr  * 
^parties  in  the  proportion  which  the  sum  insured  bears  to  periods  of  the 

J  nsK* 

"le  amount  of  insurable  interest  on  board  at  the  time  of  loss. 
Such  policies  are  sometimes  called  continuing  policies. 
Tho  following  case  shows  how,  under  such  policies,  the 
^unount  of  insurable  interest  is  calculated,  and  the  indemnity 
apportioned :  — 

The  plaintiffs,  who   were  barge-masters,  having  several  Modcofcalcu- 
boata  constantly  engaged  in  carrying  goods  for  hire,  by  canal  amount  of  in- 
Mvigation,  between  London  and  Birminjrham,  — for  the  pur-  ?**'^*^^f  "»terest 

,  .     .  .  '^  in  such  cases. 

pose  of  protecting  their  interest  as  carriers  effected  the  fol-  crowicy  p. 
lowing  anomalous  policy.     They  caused  themselves  to  be  ^^*^l^  ^'  * 
insured  for  twelve  months,  "  by  canal  navigation  boats,  con- 
taining goods,  at  work  between  London,  Wolverhampton, 
Birmingham,   &c.,    backwards    and   forwards,   and  in   any 
rotation,  upon  goods,  and  upon  the  body,  tackle,  &c.,  on 
thirty  boats,  as  per  margin  of  the  policy,"  &c. 

It  was  then  stipulated  as  follows :  —  "  The  said  ship,  &c, 
?^  and  merchandizes,  &c,  for  so  much  as  concerns  the 
**ured,  are  and  shall  be  (here  the  printed  words  *  valued  at ' 
^^  struck  out)  12,000/.,  on  goods,  as  interest  may  appear 
l^^'^Kifter,  to  pay  average  on  each  package  or  description,  as 
^*  separately  insured,  &c — the  claim  on  this  policy  warranted 
not  to  exceed  lOOi*" 

(/)  See  these  eases  collected,  Phillips,  tion,  the  bounty  is  to  be  deducted: 

tiDl.ii.pp.5i,  52.  but  the  other  seems  the  better  rule. 

(^)  Wcskett  says  that  when  goods  See  Weskett's  Di^t,art.  "Fish/'no.  I. 
are  cntided  to  a  bounty  on  cxporta- 
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cies. 


Of  open  poll-  Such  was  thc  form  of  the  inatrument :  the  facts  were,  that 

within  the  time  limited  in  the  policy,  one  of  the  thirty  boats 

mentioned  in  the  margin  of  the  policy  had  sunk  in  the  canal, 
with  1700Z.  worth  of  goods  on  board  of  her.  This  was  the 
loss  in  respect  of  which  the  action  was  brought. 

It  appeared  that,  at  the  time  of  the  loss,  every  one  of  the 
thirty  boats  named  in  the  margin  liad  carried  goods  to  the 
amount  of  12,000/.  and  upwards,  so  that  about  360,000i^ 
worth  of  goods  had  been  carried  to  and  fro  by  the  boats 
named  in  the  policy  between  the  commencement  of  the  risk 
and  the  loss  in  question. 

Under  these  circumstances,  the  underwriters  contended  i-^ 

1.  That  as  soon  as  goods  to  the  amount  of  12,00021  had 
been  carried  by  all  the  boats,  or,  at  all  events,  by  each  boat, 
the  policy  was  exhausted. 

2.  That,  supposing  the  policy  not  to  be  so  limited,  still  the 
underwriters  were  liable  only  to  that  proportion  of  the  loss 
which  12,000/.,  the  sum  insured,  bore  to  the  whole  amount 
of  the  goods  carried  by  all  the  boats  during  the  year  for  which 
the  policy  was  effected  (say  360,000i) ;  for  that  must  be 
taken  as  the  whole  insurable  interest  of  the  assured. 

The  court,  however,  as  to  the  first  point,  held  that  it  witf 
plainly  inconsistent  with  the  object  of  the  policy  and  thc  real 
nature  of  the  transaction,  which  was  "  in  effect  equivalent  to 
a  fresh  insurance  taking  place,  at  the  time  when  each  boat 
started,  and  governing  all  that  were  then  afloat  —  only  that 
instead  of  a  renewed  insurance^  the  object  was  attained  by  a  eon' 
tinuing  policy. ^^  As  to  the  mode  of  calculating  the  indemnity^ 
the  court  held,  that  the  whole  value  of  the  goods  afloat  at  the 
time  of  the  loss  must  be  taken,  and  the  plaintiffs  recover  such 
a  proportion  of  the  loss  as  12,000/.  might  bear  to  the  value  o* 
all  the  property  on  board  all  the  boats  at  tlie  time  of  the  acci- 
dent, supposing  that  value  to  exceed  12,000/.:  if  not,  then 
the  plaintiffs  would  be  entitled  to  thc  whole  amount  lost  (^) 

The  true  measure,  therefore,  of  the  insurable  interest  ^ 
such  a  policy  is  the  amount  at  risk  at  the  time  of  the  loss. 

(A)  Crowley  v.  Cohen,  S  B.  &  Ad.  case  in  the  United  SUtes.  Sec  f  O* 
478.  The  same  principle  was  laid  lumbian  Ins.  Comp.  v,  Catlett.  1' 
down  by  Mr.  J.  Story,  in  a  similar     Wheaton,  383.    Phillips^  vol.  iu  p.  ^^ 
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CHAP.  XII. 

OF   THE  VOYAGE   INSUBED. 

Sect.  L  Of  the  Voyage  Insured,  and  the  Voyage  of  the  Ship. 

§  132.  In  order  to  charge  the  underwriter,  it  is  not  enough   Of  the  Toyafi^e 
that  the  loss  should  have  happened  at  sea :  it  must  abo  have  toyageof  the  * 

taken  place  in  the  course  of  a  navigation  comprised  within  "^^P* 

Bome  given  period  of  time,  or  between   two  local  points  Difference  he- 
specified  in  the  policy  as  the  limits  or  termini  of  the  risk,  (a)     voyage  policies. 

When  the  risk  is  limited  by  time,  the  policy  is  called  a 
time  policy ;  when  by  local  termini,  it  is  called  a  voyage 
poKcy. 

In  voyage  policies,  of  which  we  are  here  treating,  the 
^^nunus  a  quo,  or  place  at  which  the  risk  commences,  is,  in 
policies  on  ship,  the  port  of  departure ;  in  policies  on  gooik, 
the  port  of  landing,  which  frequently,  but  not  necessarily,  is 
the  same  place. 

The  terminus  ad  quern,  or  point  at  which  the  risk  ends,  is 
the  port  of  the  ship's  destination,  or  the  port  or  ports  of  the 
cugo*8  discharge. 

That  which  is  limited  or  described  in  the  policy,  by  these  Of  thet^yn^ 
^ermmi,  is  the  voyage  insured  (viaggium);  a  technical  term,  tinct  from  the 
which  must  be  carefully  distinguished  from  the  actual  voyage  ^°y"8®  o*"^* 
^the  ship  (iter  navis).  (J) 

The  distinction  is  important. 

The  voyage  insured  {viaggium)  is  a  transit  at  sea  from  the  The  voyage  ia. 
^cnninus  a  quo  to  the  terminus  ad  quern  in  a  prescribed  cause 
of  navigation  (Uer  viaggii),  which  is  never  set  out  in  any 
policy,  but  virtually  forms  part  of  all  policies,  and  is  as  binding 
^  the  parties  thereto  as  though  it  were  minutely  detailed. 

(o)  Emerigon,  chap,   xiil    voL   ii.         (6)    Casaregis,  disc.  67,   do.  31.,  as 

P'39.«|.  1827.    Beneck^,  System  des  cited  by  Emerigon,  chap.  xiii.  sect.  5. 

^••ewsnz,  chap.  viiL  yol.  iL  p.  203.  vol.  ii.  p.  60.  ed.  1827. 
«J.1807. 
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Of  the  Toyage 
insured,  and  the 
voyage  of  the 
ship. 

The  voyage  of 
the  ship. 


Deviation. 


Abandonment, 
or  change  of 
voyage. 


Illustrations  of 
the  distinctions 
between — 

Tlie  voyajje 
insured  and  the 
voyage  of  the 
ship. 


Between  a  de- 
viation and 
change  of  voy- 
age. 


The  voyage  of  the  ship  {iter  navts)  is  the  course  of  naviga- 
tion on  and  in  which  the  ship  actually  sails. 

If  the  ship,  in  fact^  sails  in  the  prescribed  course  from  th* 
terminus  a  quo  to  the  terminus  ad  quem^  the  voyage  of  th 
ship  and  the  voyage  described  in  the  policy  are  identical 
and  the  underwriter  has  no  defence  upon  this  ground. 

If  the  ship,  without  entirely  abandoning  the  prosecution  c 
the  voyage  described  in  the  policy  {yiaggium\  yet  voluntarilj 
and  without  justifying,  cause^  departs  from  the  prescribe 
course  of  that  voyage  {iter  viaggii),  this  is  a  deviation^  an 
the  underwriter  is  liable  for  no  loss  occurring  after  the  poii 
(frequently  called  the  dividing  point)  at  which  the  ship  fin 
quits  the  prescribed  course. 

If  the  ship  either  originally  sail  on  a  different  voyage  fro: 
that  described  in  the  policy,  or  if,  after  sailing,  she  entirel 
abandons  all  intention  of  prosecuting  it,  this  is  a  change  « 
abandonment  of  voyage,  which  avoids  the  policy  from  tl 
moment  the  intention  of  so  abandoning  it  is  definitive 
formed ;  for  it  is  an  elementary  principle  in  this  branch  * 
insurance  law  that  the  underwriter  can  be  liable  for  no  lo 
which  does  not  take  place  in  the  course  of  prosecuting  tl 
very  voyage  described  in  the  policy,  (c) 

The  following  simple  illustrations  may  serve  to  place  the 
distinctions  in  a  clearer  point  of  view. 

1.  As  to  the  voyage  insured^  and  the  voyage  of  the  ship. 
Suppose  the  ship  to  sail  under  a  charter  party,  on  a  voya- 

from  London  to  Sydney  and  back :  a  merchant  who  expe< 
goods  to  be  sent  by  her  on  the  homeward  voyage  frd 
Sydney  to  London,  effects  a  policy  on  them  on  board  t 
ship  for  a  voyage  "a^  and  from  Sydney  to  London  :^^  in  tl 
case,  the  voyage  of  the  ship  is  the  round  voyage  from  Lond 
to  Sydney,  out  and  home:  the  voyage  insured^  or  rather  (j^ 
this  is  the  more  accurate  mode  of  expression)  the  voyage 
which  the  subject  is  insured,  is  only  the  home  voyage  br< 
Sydney  to  London. 

2.  As  to  deviation  and  change  of  voyage. 

(c)  Roccus,  no.  18.,  cited  by  Emerigon,  chap.  xiii.  voL  ii.  p.  39.  ed.  1827. 
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A  ship  insured  on  a  voyage  from  London  to  Cadizy  sails   Of  the  voyage 
from  London  with  the  intention  of  proceeding,  not  to  Cadiz^  voyage  of  the 
but  to  Jamaica :  this  is  a  change  of  voyage :  and  it  is  equally  ^  *P' 


80  if,  after  sailincc  some  distance  with  an  intention  of  proceed-  Change  of 

.  .  voyage. 

ing  to  Cadiz,  the  assured  changes  that  intention,  and  resolves 
to  proceed  to  Jamaica. 

In  either  case,  as  the  voyage  insured  ceases  to  exist  directly 

tbe  purpose  of  prosecuting  it  is  finally  abandoned,  it  is  dear  that 

^7  loss  which  may  accrue  after  the  resolution  so  to  abandon 

^  has  been  formed,  does  not  take  place  in  the  course  of 

piosecuting  the  voyage  described  in  the  policy ;  that  is,  does 

not  take  place  under  those  conditions  on  which  alone  the 

^derwriter  agreed  to  be  responsible ;  the  policy  therefore  is, 

«fl  to  him,  a  void  contract, /r(ww  tluit  time,  (d)    Even  though, 

ui  the  case  supposed,  the  loss  may  take  place  while  the  ship 

^  dtiU  sailing  on  the  common  course  which  leads  indifferently 

^ther  to  the  original  terminus  ad  quem  (  Cadiz)^  or  the  sub- 

*^tuted  port  of  destination  {Jamaica^  yet  the  underwriter 

^   equally  freed  from  liability,  for  the  voyage  insured   is 

*^^ken  up,    not   by  altering  its  coturse,   but   by  altering  its 

^^^'^nuii.  (e) 

Again,  supposing  the  ship  to  have  been  insured  (say  from  Deviation. 
''-'Ondon  to  Jamaica),  and  the  prescribed  or  customary  course 
^f  such  voyage  to  be  to  sail  to  the  south  of  St.  Domingo, 
^Hatead  of  which  the  ship,  without  any  clause  in  the  policy 
Permitting  her  so  to  do,  or  without  any  necessity,  or  justify- 
^^S  excuse,  sails  to  the  north  of  that  island :  this  is  a  devia- 
^^on.  Here  the  course  actually  taken  by  the  ship  (iter  navis) 
differs  from  the  prescribed  course  of  the  voyage  insured  (iter 
^^^^gii) :  the  risk  run  is  different  from  that  which  the  under' 
^*^iter  agreed  to  take  upon  himself;  and  he  is,  therefore,  liable 
^^f  no  loss  that  may  take  place  after  the  ship  has  passed  the 

(<i)  Boulay-Patj,  C!oun  de   Droit  neat.      CasaregU,  disc.  67.  no.  24.,  as 

^^•«  tit  X.  sect.  9.  torn.  iiL  p.  415.  cited  by  Emvrigon,  chap.  xiii.  sect.  11. 

(0  Si  avant  le  depart,  la  destination  vol.  ii.  p.  82.  ed.  1827  ;  confirmed  by 

*^t  diangc,  le  voyage  sera  rompu  ct  Woolridgc  v.  Boydell,    1   Dougl.   IG. 

■^^unnec    sera    nullc,   etiamsi    intra  Way  p.  Modigliani,  2  T.  Rep.  30. 
*^la  itineri*  destinati  navis  «e  cottti' 
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Of  the  ▼oyage    dividing  point  at  which  the  track  to  Jamaica  by  the  south  of 
voyage  of  the     St  DomiDgo  branches  off  from  that  by  the  north.  (/) 

ship. 


Description  of 
the  voyage  in- 
sured in  the 
]H>licy. 

What  is  meant 
by  a  descrip- 
tion of  the 
voyage  insured 
in  the  policy. 


The  mercantile 
limits  of  the 
termini  a  quo, 
and  ad  quern, 
must,  in  case  of 
doubt,  be  ascer- 
tained by  mer- 
cantile evi- 
dence. 


The  proper 
course  of  the 
ship  between 


Sect.  IL  Description  of  the  Voyage  insured  in  the  Policy* 

§  133.  The  voyage  insured  must  be  accurately  described  m 
a  voyage  policy ;  that  is,  the  local  limits  of  the  risk,  the  ter- 
minus  a  quoy  or  port  where  the  voyage  is  to  commence ;  and 
the  terminus  ad  quem^  or  port  where  it  is  to  conclude,  must 
be  each  of  them  specified  in  the  policy,  which  will  be  vitiated 
by  any  material  failure  in  this  respect,  {g) 

Thus,  if  the  terminus  ad  quern  or  port  of  ultimate  destina- 
tion be  left  in  blank,  even  though  this  were  done  for  th^ 
purpose   of  deceiving  the  enemy,  and  private  instructions 
were  given  to  the  captain  as  to  the  port  for  which  the  8hi£> 
was  really  destined,  tlic  policy  is  nevertheless  void.  (A) 

Where  there  is  any  doubt  as  to  the  precise  mercantile 
limits  of  any  place  named  in  the  policy,  as  one  of  the  termiimi. 
of  the  voyage,  such  doubt,  as  we  have  already  seen  in  con.— 
sidcring  the  construction  of  the  policy,  must  be  cleared  up 
by  the  evidence  of  mercantile  men. 

Thus,  such  evidence  has  been  admitted  to  prove,  that  tbe 
Gulf  of  Finland  is,  in  the  mercantile  world,  considered  to  l3C 
within  the  Baltic  {i)^  and  that  the  Mauritiusy  although  regard<?d 
by  geographers  as  belonging  to  Africa,  yet,  in  the  common. 
acceptatioA  of  mercantile  men,  is  to  be  considered  one  of  Llie 
Fast  Indian  islands.  (J) 

This  description  of  the  voyage  insured  by  its  termini    is 


(/)  The  whole  subject  of  deviation 
and  cliange  of  voyage  will  be  con- 
sidered more  at  length  in  the  next 
chapter;  meanwhile  I  cannot  forbear 
directing  the  attention  of  the  student 
to  the  thirteenth  chapter  of  £merigon*s 
great  work,  an  admirably  arranged 
magazine  of  legal  learning  and  accurate 
thought  Boulay-Paty,  in  his  Cours 
de  Droit,  Mar.,  vol.  iii.  tit  x.  sect.  9., 


has  done  little  more  than  copy  liis 
tinguished  predecessor. 

(g)  Uhde  p.  Walters,  3  Camp.  1  ^- 
{h)  MoUoy,    book  ii.    c  7.   §   1-*- 
cited  by  Marshall  on  Ins.  328. 
(t)  Uhde  V.  Walters,  3  Camp.  1^- 
U)  Robertson  v.  Clarke,  1  B'wgb- 
445.     See  note  at  the  end  of  the  re- 
port, p.  451.  ibid. 
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all  that  is  necessary  in  the  policy ;  it  is  not  requisite,  and  in  Description  of 

practice  is  never  attempted^  to  describe  the  track  which  the  sured  in  the 

ship  ought  to  take  through  the  waters  in  accomplishing  her  H|^- 


navigation  from  one  terminus  to  another,  for  this,  as  we  have  ****  termini  is 

°     ^  ...  never  in  terms 

seen,  bemg  fixed  by  general  mercantile  usage,  is  considered  set  forth  in  the 
to  be  familiar  to  all  mercantile  men,  and  is  as  binding  upon  bbi^^the  par- 
tlie  parties  to  the  policy  as  though  it  were  inserted  therein.       ties  just  as 

^    ^        *        "^  ^^  though  it  were. 

The  termini  of  the  voyage  insured  must,  however,  be  so 
clearly  specified  in  the  policy,  that  by  means  thereof,  aided 
by  a  knowledge  of  the  course  of  navigation  prescribed  by 
mercantile  usage,  both  parties  may  know  clearly  when  the 
subject  of  insurance  will  be  within  the  protection  of  the  policy. 

Not  only,  therefore,  must  the  termini,  or  extreme  limits  If  it  be  desired 
01  the  proposed  voyage  be  clearly  and  accurately  inserted  in  should  touch  at 
the  policy,  but  if  it  be  desired  that  the  ship  should  have  the  J^f^^^^J"** 
power  of  putting  into  any  intermediate  port  or  place  between  temUni,  leave 
one  terminus  and  the  other,  the  permission  to  do  so  must  be  ciaiiy  giv«i  in 
dearly  expressed  by  a  separate  clause  in  the  policy,  in  which  |^/***'*^^  ^^^ 
the  ports  where,  and  the  purposes  for  which,  it  is  desired 
that  the  ship  should  have  this  power,  must  be  accurately  set 
'^th,  together  with  the  order  in  which  the  ship  is  to  visit 
^cin,  and  the  extent  in  which  she  is  to  be  permitted  thus  to 
^*^^te  from  the  direct  and  legal  course  of  navigation  from 
^®  terminus  a  quo  to  the  terminus  ad  quern. 

Of  these  clauses  and  their  construction  we  shall  treat  at  Ordinary 
^*lge  elsewhere,  and  will  here  notice  merely  the  more  ordinary  JJJribbe  the" 
7^^  usual  modes  of  describing  the   termini  of  the  voyage  ▼oyfge  insured 

ly^  by  its  termini, 

**^Ured.  Distinction  be- 

As  appears  by  the  common  printed  form  of  policy,  the  g^ly  *^rom^ 
'^^yarrc  insured  is  in  this  country  generally  made  to  com-  the/«rmiai« 

w^=*  ,  •'°  -^  a^Mo  and  "at 

**^ixce,  not  simply  ^^from^^  but  "  at  and  from  '  the  terminus  and  from." 
*  ^^o.  The  reason  for  this  is,  that,  under  an  insurance  simply 
''^^  the  terminus  a  quo,  the  voyage  insured,  and  consequently 
'*^^  risk,  does  not  commence  until  the  ship  actually  sails  on 
l^cr  voyage  from  that  port:  whereas,  under  the  mode  of 
^^^rance  commonly  adopted,  by  virtue  of  the  word  "af" 
^"^^  ship  is  protected  during  the  whole  time  that  she  is  in 

z 
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Description  of   thc  harbour  of  the  terminuB  a  quo  preparing  for  the  voyaj 

the  voyage  in-     .  i   y  7  \ 

suredinihe  msured.  (A) 

v^^^^' This  form  of  insurance  is  generally  adopted,  and  ougl 

The  fonn^*;  at  alwajs  to  be  80  in  thc  case  of  policies  effected  on  ships,  th< 

^neraliy  abroad,  for  the  homeward  voyage ;  for  in  such  case  the  hi{ 

cidW  where^  probability  is,  that  the  ship  on  arriving  at  the  port  whe 

the  risk  is  the  homcward  voyage  is  to  commence  under  the  policy  ma 

meant  to  com-  •1111 

mence  on  the     particularly  where  the  outward  voyage  has  been  protracti 

ship  from  her  .  .  •  •111  ••  ij* 

arrival  at  some  ^^  tcmpcstuous,  require  Considerable  repairs  m  port,  duni 
out  port  which  it  is,  of  course,  desirable  for  the  shipowner  to  prote 

her  from  all  loss. 
Insurances  for        Ships  are  vcry  frequently  insured  in  one  policy  and  at  o 
age  ''ou"  and^"  fixcd  premium,  for  the  round  voyage  out  and  home, 
home."  jjj  g^^J^  cases,  although  the  modes  of  describing  the  voyn 

insured    of   course  vary  with  every  voyage,  yet,  for  tl 

reasons  just  given,  and  with  a  view  to  protecting  the  shi 

while  she  lies  in  the  outward  port,  the  form  generally  adoptei 

is  to  insure  ^^  at  and  from  "  the  home  port  of  loading  "  to  "  tb 

out  port  of  discharge,  "  and   at  and  from  **  such  out  por 

(naming  it),  or  "and  at  and  from  thence,"  back  agun  to  th 

home  port  or  any  other  port  of  discharge  which  the  ptftie 

may  agree  to  name. 

In  such  cases         When  the  ship  is  thus  insured  for  a  voyage  out  and  home 

tured  is  one       although  she  makcs  two  separate  passages  (itinera)  from  th 

thourii*^i^«Atp  J^ome  to  the  out  port  and  then  back  agsdn,  yet  the  voyag 

may  moke         insured  (viaggium)  is  one  and  indivisible,  and   the  undeJ 

(piura  iHnera).  writer  is  responsible  for  any  loss  that  may  happen  in  tk 

whole  course  of  its  duration. 

The  voyage  insured  is  one,  though  the  passages  madeb 
the  ship  are  several. 

This  principle,  which  is  incontestably  established  in  tl 
law  of  marine  insurance,  is  thus  expressed  by  Casaregif 
Falsum  est  omnino  in  casu  nostro  quod  itus  et  reditus  001 
siderari  debent  pro  divcrsis  viagiis,  sed  pro  unicd  tantui 
navigatione  vel  viaggio.     Quia  viaggium  vel  navigation  cu^ 


(k)  Mottcux  t.  London  Ass.  Comp.,  2  Atkyns,  545.     Forbes  v.   Wi]» 
Marshall  on  Ins.  148. 
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at  nomen  juris  ac  universale,  potest  complecti  PLUBA   ITI-  DcMnption  of 

•  "^  the  voyage  in- 

NERA.(/)  suredinthe; 

However  complicated  the  voyage  of  the  ship  {iter  navis)  ^   ^' 


may  be  rendered  by  the  most  extensive  liberty  given  to  touch  ^^^  «>  it  is, 

J  J  ^     ^  o  ^  however  many 

and  Btay  at  intermediate  ports^  or  bj  being  broken  up  into  intermediate 
a  Yariety  of  successive  stages,  yet  the  voyage  insured  {yiag^  ^y  havViwe 
yiKm),  if  comprised  between  two  specified  termini  or  extreme  ^  ■***?  *^ 
{Knots,  and  insured  for  one  entire  premium,  is  one  and  in* 
divisible,  however  numerous  may  be  the  successive  passages 
of  the  ship,  (m)    Thus,  where  a  ship  was  insured  *^  at  and 
&om  Honfleur  to  the  coast  of  Angola,  during  her  stay  and 
trade  there,  at  and  from  thence  to  her  port  or  ports  of  dis- 
charge in  St.  Domingo,  and  at  and  from  St  Domingo  back 
«pdn  to  Honfleur,  at  a  premium  of  eleven  per  cent,   Lord 
Mansfield  and  the  Court  of  King's  Bench  determined,  on 
great  consideration,  that  as  the  premium  here  was  entire  and 
indimble,  so  it  was  one  voyage  and  one  entire  risk,  (n) 

Q)  DiK.  67.  no.  28.,  cited  by  £mc-  qu*elle  soit,constitue  un  voyage  simple : 

ligQo,  diap.  xiiu  aect.  3.  vol.  iL  p.  53.  on  considdre  moins  le  voyage  du  na- 

cd.  1827.    For  an  illustration  of  this  virc  que  celui  qui  est  ddtermin^  par  la 

b  Qv  own  jurisprudence,  see  Beniion  police.     Emerigon,  chap.  xiiL  sect  3. 

f.  Woodbridge,  Dougl.  781 .  vol.  ii.  p.  52. 

(»)  En  matiere  d'assurance  toute        (n)  Bermon  v,  Woodbridge,  Dougl. 

Dtvigition  assur6e,  quelque  compliqu6e  78 1 . 
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CHAP.   XIIL 


OP   DEVIATION  AND  CHANGE   OP  RISK. 


Of  deviation  ^^  Order  to  discuss  with  some  approach  to  a  due  degree  of 
and  change  of  precision  the  important  subject  of  this  chapter^  we  will  treat 
in  order,  — 

Sect  1.  Of  the  general  doctrine  of  deviation. 

Sect.  2.  Abandonment  of  voyage,  and  intention  to  deviate. 

Sect.  3.  Cases  of  deviation  irrespective  of  clauses,  giving  a 
liberty  to  touch  and  stay,  &c. 

Sect.  4.  Cases  of  deviation  depending  on  the  constructioo 
of  clauses,  giving  a  liberty  to  touch  and  stay^  &c. 

Sect.  5.  Change  of  risk  by  delay. 

Sect.  6.  Change  of  risk  by  cruising,  &c 

Sect.  7.  Cases  which  justify  a  deviation. 


insured. 


Sect.  L   Of  the  General  Doctrine  of  Deviation,  (a) 

Of  the  general;  §  134.  In  almost  all  voyages,  as  we  have  already  seen* 
vStion.^  ®"  custom  and  long  usage  have  prescribed  a  certain  course  of 
Q^^.  . — ~ —  navigation,  as  the  safest,  directest,  and  most  expeditious 
prescribed,  or  modc  of  proceeding  from  one  of  the  termini  to  the  other: 
the  voyage    ^   thc  coursc  thus  prescribed  by  usage  is  the  lawful  course  of 

the  voyage  insured :  and,  being  a  matter  of  general  mercan- 
tile notoriety,  is  presumed  to  have  been  foreseen  and  contem- 
plated  by  the  parties  to  the  policy  at  the  time  of  entering 
into  their  contract,  and  is,  therefore,  considered  as  much  to 
form  part  of  the  policy,  as  though  it  were  in  express  terms 
set  forth  therein. 

t        (a)  The  student  is  recommended  to     self  with  the  cases  cited  in  those  thit 
confine  his  attention  to  this  and  the     follow, 
next  section  without  entangling  him- 
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r,  In  every  contract  of  insurance^  the  meaning  of  the  Of  the  general 
18,  in  law,  taken  to  b«,  that  the  assured  shall  only  vUtionl**' 
the  protection  of  the  policy,  as  long  as  he  strictly  it  is  only  while 
J  this  regular  and  customary  course  of  the  voyage  pursuing  this 
,  and  carries  it  on  to  its  termination  with  all  safe,  con-  usual  course 
,  and  practicable  expedition  (b) :  it  is  only  upon  this  u  enUd^lir^ 
m,  never  expressed,  but  universally  implied,  that  the  *^e  protection 
riter  agrees  to  indemnify  the  assured;  any  failure.  Because  any 
•e,  to  comply  with  such  condition  alters  the  nature  of  departure 

,.,,,.  ,  ,        therefromato 

;  which  the  underwriter  assumes,  and  consequently,  the  nature  of  the 
le  moment  of  such  failure,  frees  him  from  his  lia-    " 

tacit  understanding  not  to  depart  from  the  lawful  Deviation  de- 

fined 

)f  the  voyage  insured  is  technically  called  an  implied 
m  not  to  deviate ;  and  a  deviation,  in  the  legal  sense 
term,  may  be  defined  to  be  any  unnecessary  or  un- 
departure  from  the  usual  course  or  general  mode  of 
}  on  the  voyage  insured^  by  which  the  risk  is  alteredy 
'he  original  terminus  ad  quern  of  the  voyage  insured  is 
?  in  view,  (d) 
mplied  condition  extends  as  well  to  the  time  in  which  An  unnecessary 

or  unexcused 

ige  insured  ought  to  be  carried  out  and  completed,  jeiajf  is  re- 
3  track  or  course  of  navigation  by  which  it  ought  to  ^?")*^^  *?  *.^®' 

^^  J  o  Yiation,  for  it 

ued ;  the  understanding  between  the  parties  is  not  alters  tho  risk. 

it  the  ship  in  sailing  between  the  termini  of  the 

insured,  shall  follow   the  course  which  custom  has 

ed ;  but  also  that  she  shall  commence  and  complete 

kge  with  that  reasonable  expedition  which  the  undcr- 

as  a  right  to  expect  (e) 

it's   Comm.}  vol.  iii.  p.  312.      System    des    Assecuranz,    chap.    viii. 

sect  2.  vol.  ii.  p.  234.  ed.  1807.  Kent's 
lieux  des  risques  une  fois  Comni.,  vol.  iii.  p.  311.  ed.  1844.  The 
(  par  le  deroutement  volon-     language  of  Emcrigon  is  marked  witii 

retrouvcnt  pohit  auz  ycux     all  his  usual  terseness  and  perspicuity. 

le  contrat  unc  fois  dissous     **  Le  navire  change  dc  route  lorsqu',  au 

renouv^er  que  par  le  con-     lieu  de  suivre  la  voie  usitee,  il  en  prend 

respectif  des  parties.     £me-     une  differente,  sans  perdrc  toutefois  de 

I.  xiii.  sect.  16.  vol.  ii.  p.  98.     vue  I'cndroit  de  sa  destination,"  loc. 

cit. 
srigon,  chap.  xiii.   sect.  1 5.         (e)  Hartley  r.  Buggin,  Park,  652. 

94.   ed.    1807.     Benecke,     8th  cd. 

Z  3 
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Of  the  general        Hence,  any  unreasonable  and  unexcused  delay  either  ir 

doctrine  of  de-  .  .•  ^i  •  i  i 

viation.  Commencing  or  prosecutmg   the    voyage  msurcd,  no  les 

absolves  the  underwriter  from  his  liability  to  subsequent  I088 
than  a  local  departure  from  the  usual  course  of  the  naTiga 
tion.  (/) 
The  principle  It  IS  not  necessary  to  prove  that  the  risk  has  been  en 
thing  whirfi  haticed  by  the  delay,  or  deviation.  The  underwriter  on! 
*^*^*  ."*.*»  undertakes  to  indemnify  the  assured  upon  the  implied  ood 
creojM  it  or  ditiou,  that  the  risk  shall  remain  precisely  the  same^  as  i 
tion."      *^'*'  appears  to  be  on  the  face  of  the  policy,  as  interpreted  b 

usage ;  directly,  by  the  act  of  the  assured  or  his  agents,  tbi 

risk  is  in  any  degree  varied,  even  though    it  may  not  t 

increased^  the  liability  of  the  underwriter  comes  to  an  end  I 

the  breach  of  the  condition  on  which  alone  he  engaged  to  I 

liable  at  all:  the  true  proposition,  therefore,  is  that  evei 

voluntary  and  unnecessitated  departure  from  the  prescrib 

course  of  the  voyage,  by  which  the  risk  is  variedy  is  a  devi 

tion,  whether  the  risk  be  thereby  increased  or  not.  {g) 

The  hn  need         On  the  samc  principle  it  is  not  necessary,  in  order  to  d 

in  any  degree     charge  the  underwriter,  that  the  subsequent  loss  should 

whatever^y^    gjj^^j^  ^^  y^^  ju  ^^^^  ^^^^  ^^  remotest  degree,  connect 

deriation.  with  the  prior  deviation;  the  ship  after  the  deviation  m 

have  returned  in  perfect  safety  to  the  direct  course  of  t 

voyage,  without  having  sustained  the  slightest  injury  in  c( 

sequence  of  her  departure  from  it,  and  yet  on  the  grou 

that  the  risk  incurred  was  thereby  varied  from  the  risk 

sured,  the^underwriter  wiU  be  discharged  from  his  liabtt 

for  any  loss  subsequent  to  the  deviation.  (A) 

Deviation,  Deviation  does  not,  however,  like  unseaworthiness,  c 

not  avoid  the     charge  the  underwriter  from  all  liability  on  the  policy, 

b't^^r^dh^***  *^*^^«  he  still  remains  liabk  for  all  loss  incurred  prior  to 

charges  the  un-  deviation.     The  reason  is,  that  the  implied  condition  of  e 

the  moment  it    Worthiness  relates  to  the  state  of  the  ship  at  the  commm 

^^ff  Mm       ^^^  ^f  ^^^  ^^^>  ^^^  ^®  *  condition  precedent  to  the  unc 

liable  for  prior 


(/)  Kent's  Comm.,  vol.  iii.  p.  315.         (A)  Elliott    v.    Wilson,  7  Br. 
ed.  1844.  Cases  459. 

{g)  Hartley  p.  Buggin,  ii  Doiigl.  39. 
Lord  Mansfield's  judgment 
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writer's  liability  on  the  policy ;  the  implied  condition  not  to  Of  the  general 

,.  1  ,  i/»ii»«t  /.»      doctrine  of  de- 

deviate  relates  to  the  conduct  of  the  ship  m  the  course  of  the  viation. 
wyagey  and  cannot  by  relation  be  carried  back^  so  as  to 
exempt  the  underwriter  from  liabilities  incurred  prior  to  its 
bmg  broken,  (t) 
And  the  condition  must,  in  fact,  be  broken  by  an  actual  Nor  win  a 

J    .  ..  .  f        <        1*     1  .1  1  'x  mere  intention 

deviation,  m  order  to  discharge  the  underwriter:  a  mere  to deriate dis- 
intention  to  deviate,  formed,  but  never  executed,  cannot  «*>*[««  *^f 

'  '  '  underwriter. 

release  him  from  his  responsibility  for  losses  that  occur  after 
luck  intention  has  been  formed.  (J) 

The  departure  from  the  usual  course  of  the  voyage  must  The  deviation 

be  voluntary,  in  order  to  make  it  a  deviation ;  but  it  will  be  tary,  but  will 

considered  to  bo  voluntary,  and  will  equally  have  the  effect  ^  ^^t^'J.^d 

of  discharging  the  underwriter,  if  it  take  place  through  the  from  the  grow 

n   \  •      /7\  iffnorance  ci 

gross  Ignorance  ot  the  captain,  (a)  the  captain. 

Sudi  is  the  effect  of  a  prior  deviation,  that  even  if  the  The  effect  of  a 
underwriters  choose  to  insure  a  ship  for  a  voyage,  after  she  cannot  be  im- 
has  sailed  on  it,  and  after  notice  that  she  has  already  deviated  V'^^^h  waived, 
fcom  the  course  of  the  voyage  so  insured,  yet  it  sceins  they 
will  be  discharged  by  the  deviation,  from  any  loss  that  may 
wbsequently  accrue.  (/) 


Sect.  IL   Change  or  Abandonment  of  Voyage  and  Intention 

to  deviate. 

5 135.  The  great  distinction  between  a  deviation  and  a  Change  of  voy- 

™oge  or  abandonment  of  voyage,  is,  that  in  the  former  tfie  J^^  ^  deviated 

^'«a/  voyage,  as  described  in  the  policy ,  is  not  given  up  or  distinction  be- 

^  »yA^  ofy  while  in  the  latter  it  is.  t^cen  a  devia- 

((*<.••  •  «  tion  and  change 

A  deviation,"  says  Chancellor  Kent,  '^  is  not  a  change  of  voyage. 
V^  voyage,  but  of  the  proper  and  usual  course  of  perform^ 
*V  *t    The  voyage  insured  is  never  lost  sight  of  in  cases  of 
Aviation,  actual  or  intended.     If,  however,  the  original  place 

(0  See  Green  o.  Young,  2  Salk.  (J)  Redman  v.   Loudon,  3   Camp. 

^    Hare  ».  Travis,  7  B.  &  Cr.  15.  50S.     S.  C.  5  Taunt  462.     1  Mar- 

0)  Kewley  v.  Ryan,  2  H.  Bl.  343.  shall,  136.     The    contrary  has  been 

^lu«on  V,  Fergusson,  1  Dougl.  361.  ruled  in  the  United  States,  f  Coles  o. 

(^)  Phynn  v.  Royal  Exch.  Comp.,  Marine  Ins.    Comp.,  3   Washington*s 

'  T.  Rep.  505.  Circ.  Court  Rep.  159. 
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Change  of  voy- 
age, and  inten- 
tion to  deviate. 


Definition  of  a 
change  of  voy- 
age. 


lU  effect. 


Definition  of 
an  intention  to 
deviate. 


Difference  be- 
tween a  change 
of  voyage  and 
an  intention  to 
deviate:  a 
change  of  voy- 
age discharges 
the  underwriter 
from  all  further 
liability,  after 
the  purpose  of 
changing  the 
voyage  has 
once  been 
formed,  though 
the  ship,  at  the 


of  destination  be  abandoned^  in  order  to  go  to  another  port  i 
dischargey  the  voyage  itself  becomes  changed,  because  or 
of  the  termini  of  the  voyage  is  changed.  The  identity  < 
the  voyage  is  gone,  and  a  new  and  distinct  voyage  is  sul 
8tituted.(w) 

A  change  of  voyage  takes  place  when,  either  before  < 
after  sailing,  the  assured  abandons  all  thought  of  proc^edii 
to  the  port  of  destination  originally  prescribed  by  the  polic; 
and  sails  for  another,  (n) 

The  effect  of  such  a  change  of  voyage  is  to  discharge  tl 
underwriter  froni  all  liability  on  the  policy  ^rom  tlu  mofne, 
the  purpose  of  so  changing  the  voyage  is  definitivelg  forme 
Hence,  if  the  purpose  of  changing  the  voyage  be  fixed  bcfoi 
the  commencement  of  the  risk,  the  policy  is  void  ab  initi 
and  the  risk  has  never  attached ;  if  it  be  not  formed  till  aft( 
the  ship  has  sailed,  the  underwriter  is  discharged  from  a 
liability  for  losses  which  may  accrue  subsequently  to  i 
having  been  formed,  although  such  loss  may  take  place  whi 
the  ship  is  still  on  the  track  common  both  to  the  voyaj 
insured  and  to  that  which  is  substituted  for  it. 

An  intention  to  deviate,  on  the  other  hand,  may  be  define 
to  be  a  purpose  to  depart  from  the  true  course  of  the  voyag 
without  giving  up  the  design  of  ultimately  proceeding  to  tl 
terminus  ad  quern ;  however  decisively  such  an  intention  ma 
be  formed,  yet  the  underwriter  remains  liable  for  all  la 
incurred ^nor  to  its  being  actually  carried  into  effect;  ue.t 
long  as  the  vessel  is  on  the  direct  course  of  the  voyag 
insiured,  and  before  she  has  reached  the  dividing  point  {o) 

The  following  case  well  illustrates  the  difference  betweei 
a  change  of  voyage  and  an  intention  to  deviate  :  — 

A  ship,  insured  " from  Maryland  to  Cadizy^  cleared  ou 


(m)  In  f  New  York  Firem.  Ins. 
Com*).  V.  Laurence,  14  Johnson's  Rep. 
46.,  and  Kent's  Coinm.,  vol.  iii.  p.  317. 
ed.  1844. 

(«)  Einerigon,  chap.  xili.  sect  14. 
vol.  ii.  p.  92.  fd.  18'J7.  IVlutari  viag- 
gium  tunc  dicitur,  quando  primum 
principalcm     dcstinationcm     magistcr 


naris  non  sequltur.  Casaregls  cite 
by  Emerigon,  ibid.  Sec  also  Beneck^ 
System  dcs  Assecuranx,  chap,  vi*- 
sect.  2.  vol.  ii.  pp.  314—325.  ed  180' 
(o)  Woolridge  r.  Boydcll,  Doug^ 
Hi.  {n)  Thclluvvon  r.  Fcrgusson, 
Dougl.  361.  Kewley  r.  Ryan.  2  H 
Bl.  34.?. 
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for  Falmouth,  in  this  country,  gave  bonds  to  land  her  cargo  Change  of  voy- 

in  Great  Britain,  and  sailed  with  the  intention  of  making  FaU  ^^^^  ^^  deviate. 

m(ndh  her  port  of  destination :  she  was  captured  while  on  the  ^^^  ^^  j 

common  course  both  to  Falmouth  and  Cadiz.     It  was  con-  may  not  have 

reached  the 

tended  that  this  was  a  mere  case  of  intended  deviation ;  but  dividing  point, 
the  court  said  tliat  it  was  not  so,  but  a  change  of  voyage,  ^*^J"if ^®  "* 
for  the  voyage  on  which  the  vessel  sailed  was  different  to  the  Dougi.  le. 
Toyage  insured,  and  they  accordingly  held  the  underwriter 
not  to  be  liable  for  the  loss,  though  it  had  taken  place  before 
the  ship  passed  the  dividing  point,  (p) 

Lord  Mansfield  thus  distinguished  the  case  from  that  of 
an  intended  deviation: — "In  all  cases  of  that  sort  the  ter- 
minus a  quo  and  ad  quern  are  certain  and  the  same ;  but  in 
the  present  case  the  terminus  ad  quern  has  been  altered,  for 
there  was  no  intention  of  going  into  Cadiz  at  aW^ 

On  the  other  hand,  there  is  no  principle   more   clearly   But  a  mere  m- 
established  in  the  law  of  Marine  Insurance  than  this,  that,  yi^te  produces 
^th  terminus  ad  quern  be  not  abandoned,  a  mere  intention  to  nocffect  on  the 

■*■  underwriters 

<i»^viate,  not  carried  into  effect,  still  leaves  the  underwriter  liability  for 

liable  for  all  loss  that  takes  place  before  the  ship  has  passed  before  the  ship 

the  lividing  point,  as  will  appear  by  the  following  cases,  (y)  ^^^^^  ***ojnt 

Tl'us,  where  the  master  of  a  vessel  insured  for  a  voyage  cases  of  in- 

"from  Guadaloupe  to //arre,"  in  pursuance  of  his  instruc-  |^n^^«ld«^^ 

tions,  had   formed  the  intention  of  sailing  first   to  Bresty  Thellussonr. 

.1  /,  .        .  t*  t*  •  -rr  Fergusson, 

w  the  safest   way,   m  time    of  war,  of  getting  to  Havre^   i  Dougl.  sei. 

which  latter  place  still  continued  the  port  of  the  ship^s  ulti- 

"wfe  d>stinatio?i ;  this  was  held  to  be  a  mere  intention  to 

deviate;  leaving  the  underwriter  liable  for  the  loss  of  the 

w'ip  before  she  had  reached  the  dividing  point,  at  which  the 

^wse  to  Brest  diverges  from  that  to  Havre.  (;•) 

So,  where  a  vessel  insured  from  "Granada  to  LiverpooV^   Kewiey  r. 
^k  out  clearances  for  Cork,  at  which  place  the  master  was   ^y*"»  2  u.  Bl. 
"istructed  and  intended  to  put  in,  though  boujid  ultimately  for 
^^^J^rpooly  and  the  ship  was  lost  before  reaching  the  dividing 

<P)  Woolridge  r.    BoydcU,   Dougl.  Kewiey  ».  Ryan,  2 II.  Bl.  343.   Hesel- 

^^•(«)  ton   r.   Allnutt,    1    Maule  &  Sel.   56. 

(9)  Foster  r.  Wilmer,  2  Str.  1249.  Hare  r.  Travis,  7  B.  &  Cr.  15. 
^^  •   Royal  Exch.   Comp.,  ihid.         (r)  Thellusson  v,  Fergusson,  Dougl. 

^'^"usson  p.  Fergusson,  Dougl.  361.  361. 
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Change  of  Toy-  point,  the  court  held  that,  as  the  original  terminus  of  the 
twn  to  deviate,  vojage  insured  had  never  been  abandoned,  it  must  be  con- 
'  sidered  as  the  same  voyage ;  and  the  design  of  putting  into 
Cork  was  only  an  intention  to  deviate,  which  could  not  dis- 
charge the  underwriter  from  loss  incurred  prior  to  the  diip's 
touching  the  dividing  point  between  the  course  to  Cork  and 
the  course  to  Liverpool  (s) 
Hare  v,  Travis,       So,  where  goods,  warranted  "  free  of  average  under  3  per 

cent.,  were  insured  on  a  voyage  from  Liverpool  to  London^ 
and  it  appeared  that  the  master,  before  sailing  from  Liyer- 
pool,  had  taken  in  goods  for  Southamptoriy  with  the  intention 
of  putting  in  there,  which  intention  he  afterwards  executed, 
Lord  Tenterden,  and  the  Court  of  King's  Bench,  held  that 
his  taking  in  goods  for  Southampton,  with  the  design  of 
stopping  there,  did  not  amount  to  a  change  of  voyage,  but 
only  to  an  intention  to  deviate ;  that  his  subsequently  stop 
ping  there,  in  pursuance  of  such  intention,  was,  indeed,  a 
deviation,  which  discharged  the  underwriters  from  subsequent^ 
but  not  from  prior,  loss ;  and  that  as  the  goods  appeared  to 
have  sustained  more  than  3  per  cent,  damage,  before  the  ship 
diverged  from  the  course  ofhar  voyage  to  London,  in  order  to 
go  into  Southampton,  the  underwriters  were  liable  on  the 
policy,  {t) 
Where  a  ship,        Where  a  ship,  having  thus  sailed  with  an  intention  *^ 
the  dividing^"^  deviate,  by  putting  into  an  intermediate  port,  is,  in  the  coitf*^ 
point,  b  driven,  ^f  j^^j.  voyage,  and  before  she  has  turned  off  for  that  purpo^ 
weather,  into      overtaken  by  a  storm  and  driven  into  that  very  port,  this  J** 
touching  at       hecu  held  not  to  amount  to  a  deviation,  and  to  produce   ^ 
which  she  in.     alteration  in  the  underwriter's  liability,  (u) 

tended  to  de-  ^  ^  .  . 

viatc,  this  is  no       It  is  somctimcs  a  matter  of  very  nice  discriminatioi^y 
^      .     .  •  u  draw  the  line  between  an  intention  to  deviate  and  an  ab* 

Cases  m  which 

the  line  of  dis-  donment  of  the  voyage :  the  test  in  all  cases  isy  whether  the  ^^ 
very  finely  miuu^  od  gueniy  Specified  in  the  policy y  remains  the  ultimate  p^ 
drawn  between  ^f  intended  destination ;  if  it  does,  then  the  design,  thoO 

an  intention  to      "^  '  '  -©— » 

deviate  and  a 

determination 

to  abandon  the         ^^ j  Kewley  ».  Ryan,  2  H.  Bl.  343.       1 65.  So  held  also  in  the  United  S«f 

^'^'y^^  (/)  Hare  V.  Travis,  7  B.  &  Cr.  14.       f  Hobart    v.    Norton,    8   Picker»« 

7^*w^***'°^"       («)  Kingston  v.  Phelps,  7  T.  Rep.     Massachussetts  Rep.  159. 

tion  Detween 

the  cases. 
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formed  before  sailing,  of  putting  into  any  other  port,  or  Cbangcofvoy- 
taking  an  intermediate  voyage,  in  the  way  to  such  ultimate  uon  to  deviate, 
place  of  destination,  does  not  necessarily  amount  to  a  change 
ofyoyage. 

In  one  case,  where  the  voyage  insured  was  "  from  Heli-  Hcseiton  ©. 
goland  to  Memely^  and  it  appeared  that  the  ship  sailed  with  Sel.  46. 
a  preponderating  purpose  to   proceed  to  Memely  but  with 
ordere  to  go  into  Gottcnburgh,  to  learn  whether  it  would  be 
safer  to  proceed  to  Meniel  or  to  Anholt;  and  the  ship  was 
afterwards  captured  in  sailing  from  Heligoland  to  Gotten- 
turgh,  while  on  tlie  direct  course  both  to  Anholt  and  to 
Memel,  Lord  Ellenborough   held,  that  the  contiufjent  pur^ 
F^  ?/"  ff^fiff  to  Anholt  was  only  an  intention  to  deviate, 
and  not  a  change  of  voyage,  and,  consequently,  that  as  the 
ship  was  captured  before  reacliing  the  dividing  point,  the 
^erwriters  were  not  discharged,  (v)     His  lordship  con- 
sidered that,  as  the  original  port  of  destination  had  not  been 
^fifinitively  abandoned,  there  had,  in  this  case,  been  "  a  good 
^^ption  of  the  voyage  under  a  fluctuating  purpose.^* 

The  following  case  shows  that  the  forced  interposition  of  The  forced  in- 
^  intermediate  voyage  will  not  discharge  the  underwriters,  an  intermediate 
^^Uch  interruption  leads  to  no  abandonment  of  the  original  d^^h^^^th"**' 
*"^oiiturc ;  but  the  ship,  in  spite  of  it,  still  prosecutes  her  underwriter,  if 
P^itiary  destination,  and  is  lost  while  sailing  from  one  ter-  terminus  ad 
'^^vta  of  the  voyage  insured  to  the  other.  ^j^  ^^^^ 

-^  ship,  having  been  insured  on  a  round  voyage  "from  Driscolr.Pass- 
^^&on  to  Madeira^  from  Madeira  to  Saffi  on  the  coast  of  Pull.* 200. 

*Vica,  in  ballasty  and  thence  back  to  Lisbon  with  a  cargo  of 

^^^^at,"  the  assured  was  desirous  of  effecting  an  insurance  on 

^^  freight  of  the  wheat  ^^from  Saffi  to  Lisbon^*^  and  at  last 

''^^^cxjeded  in  doing  so,  on  a  representation  that  the  ship,  which 

then  at  Madeira,  was  about  to  pursue  her  voyage  to 

immediately.     Instead,  however,  of  doing  this,  the  cap- 

"^^^  was  forced  by  his  crew,  who  were  alarmed  by  reports  of 

*Ioorish  cruisers,  to  take  the  ship  back  from  Madeira  to  Lis- 

^^^^    On  his  arrival  at  Lisbon  the  charterers  insisted  on  his 

^Idng  the  ship  direct  from  that  port  to  Saffi  in  ballast,  which 

(r)  Heselton  v.  Allnutt,  I  Maule  &  Sel.  46. 
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Change  ofyoy.  hc  accordingly  dld^  loaded  a  cargo  of  wheat  at  Saffi,  and  was 
tK»n  to  deriate'  capturcd  whUc  sailing  on  his  homeward  passage  from  Saffi  to 
'  Lisbon,     Upon  this  state  of  facts  ihc  court  were  clearly  of 
opinion  that,  as  the  ship,  after  her  forced  return  to  Lisbon, 
had  taken  no  new  cargo  on  board,  but  sailed  in  ballast  to 
Saffi,  it  was  manifest  that  she  had  not  abandoned  her  original 
adventure;  and,  moreover,  that  as,  when  taken,  she  was  sailing 
from  Saffi  for  Lisbon,  i.  e.  from  the  terminus  a  quo  to  the  ter- 
minus ad  quern  of  the  voyage  actually  insured  in  the  freight 
policyy  on  which  the  action  was  brought,  the  underwriters 
'  were  not  discharged,  (w) 
If,hoircver,the       I^^  howcvcr,  the  ship,  without  necessity  or  other  justifying 
ship,  after  sail-   (j^usc,  after  accomplishing  part  of  her  voyage  insured,  sails 
un  intermediate  on  a  distinct  intermediate  voyage,  which  is  not  allowed  by 
lowed  by  the      the  usagc  of  trade,  and  is  neither  subordinate  to,  or  connected 
nor^in^furiSierl    "^'^^^y  ^^^  voyagc  Contemplated  by  the  parties  bs  the  prin- 
anceofthevoy-  cipal  objcct  of  the  Contract,  she  will  be  considered  as  having,^ 

ace  described  ^f*^ 

in  the  policy—  for  the  time,  at  least,  given  up  all  intention  of  proceeding  on_ 
the'mXrtntCT  ^^^  primary  destination,  and  the  underwriter  will  be  dis— 
from  all  liabi-    charged  from  all  loss  that  may  take  place  after  she  has  en — 

litv  to  substf-  .  _,  1111 

qiivnt  loss.         g^cd  on  such  mtcrmediate  voyage,   although   the   captauiv 

may  still  intend  ultimately  to  proceed  to  the  ori^nal  terminus 
ad  quern  named  in  the  policy,  {x) 

Effect  of  The  following  case  shows  the  strictness  with  which  th^ 

change  of  voy- 

age.  English  courts  enforce  the  rule  that  any  change  in  the  ter— " 

mini  of  the  voyage  described  in  the  policy  frees  the  undei>-" 

writer  from  all  subsequent  liability  for  loss,  even  thougH 

occurring  while  the  ship  is  on  the  track  which  is  commoin^ 

both  to  the  original  and  the  substituted  voyages. 

If  a  ship,  in-  A  ship  was  insurcd  "  at  and  from  the  20th  October,  1783-:  - 

certain  time,       from  any  ports  in  Newfoundland  to  Falmouth  or  her  port  oi^ 

from  one  ter-  ^^     f  discharge  in  England."     The  ship,  on  the  1st  ofc 

minHM  to  ano-       *  cs  o  r' 

thcr,  sail  before  Octobcr,  Sailed  from  her  port  in  Newfoundland  to  fiah  on  \)m£^ 
different* Toy-  banks,  wherc  she  continued  fishing  till  the  7th,  on  which  day^ 
iWerthe^Is-  ^^^  saUed /rom  the  Banks  to  England.     On  the  20th  of  Octo— - 

(it)  Driscol  V,  Passmore,  1  Bos.  &     210.     See  also  Hamilton  v,  SheddeDi.' 
Pull.  200.  3  Mees.  &  Wels.   49.,    cited    below, 

(x)  Bottorolcy  v.  Bovill,  5  B.Sl  Cr.     sect.  4.  p.  372. 
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lay  on  which  the  risk  commenced  under  the  policy,  Change  of  voy- 

age,  and  inten- 

lailmg  on  a  course  common  both  to  a  voyage  from  tion  to  deyiatc 
s  to  England,  and  from  Newfoundland  to  England,  8urcdcaono~ 
is  course  she  continued  until  and  at  the  time  of  the  j^„^^*^J 

'hich  the  action  was  brought  afterwards  get 

mrt,  notwithstanding,  held,  that  as  the  voyage  in-  course  of  the 

fi  from  Newfoundland  to  Englsmd  direct,  and  that  ^[^J'^VoT"^' 

I  the  ship  sailed  was  from  Newfoundland   to  the  while  in  such 

id  then  to  England,  the  ship  had  never  sailed  on  the  ^     ^  Modi- 

isured,  and  the  policy  had  never  attached,  (z)  glian».  2  T. 

the  ship  IS  lost  while  still  saiung  on  the  track  common 

le  voyage  insured  and  the  substituted  voyage,  it  is 

3  a  matter  of  very  nice  determination,  depending  on 

sideration  of  conflicting  evidence,  to  ascertain  whe- 

oint  of  fact,  the  intention  to  abandon  the  original 

n  of  the  voyage  had  been  definitively  adopted  at  the 

le  loss,  {a) 

cases  cited  the  ship,  generally  speaking,  has  actually 

the  substituted  port  of  destination.     The  following 

le  and'  much-litigated  case  shows  that  the  conse- 

re  the  same,  even  though  the  ship,  if  insured  under 

^  at  and  frothy^  have  never  sailed  on  the  substituted 

tt  a  person,"  says  Lord  Eldon,  "  is  insured  *  at  and  lf»  under  a 

.  ,      .  policy "  at  and 

port,  the  probable  continuance  of  the  ship  in  that  from,-  the  in- 
i  the  contemplation  of  the  parties  to  the  contract,  ^^wlge  iJe 
ners,  or  persons  having  authority  from  them,  change  voyage  is  defi- 

V.  Mmligliani,  2  T.  Rep.  take  the  risk  of  the  fishery :  it  appeared 

!necke  ( System  des  Asse-  therefore  that  in  fact  the  very  risk  was 

,  viii.  sect.  2.  vol.  ii.  p.  331 .  run  in  this  case  which  the  underwriter 

lOTU  1807),  with  much  in-  had  refused  to  protect ;  but  as,  in  my 

)urs  to  impugn  the  autho-  opinion,  the  case  may  be  supported  on 

case ;  but,  although  cer-  principle,  without  this  additional  fact, 

ipices  Juris,  it  appears  to  I  have  not  inserted  it  in  the  abstract 

ill  grounded  on  principle,  above. 

important  to  remark  that  (a)  For  a  good  illustration  of  this 

s  appears  from  the  report,  see  the  case  of  Hall  v.  Brown,  2  Dow*s 

first  handed  to  the  under-  Farl.  Cases  367.,  a  case  which  stands 

the  words  "  on  the  banks  or  too  much  on  its  own  particular  circum- 

indland,'*  which  words  "  on  stances  to  be  of  any  value  except  as  an 

were  struck  out  in  conse-  illustration. 
le  underwriter's  refusing  to 
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Change  of  voy-  their  intention^  and  the  ship  Is  delayed  in  that  port  for  the 
twn  to  deviate,  purpose  of  altering  the  voyage  and  taking  in  a  (Uflfereat 
while  the  ship  cargo,  the  underwriters  run  a  different  risk,  if  such  change  ol 
is  still  "a/"  the  intention  is  not  to  affect  the  contract."  (b) 

I>ort,  this  deter-  i     i  .  •  • 

mination  of  The  casc  alluded  to  is  as  follows: — A  ship,  being  ezpectec 

▼oyagcwili dis-  *^  arnvc  in  Cadiz,  with  a  cargo  of  fish  from  Newfoundland 
charge  the  un-   ]^qy  owncrs,  who  resided  at  Glasgow,  sent  instructions  to  thei 

derwriter  from  ^  . 

all  subsequent  agcnts  at  Cadiz,  to  ballast  the  ship,  after  she  had  dischaiget 
befell  the  ship  her  cargo  of  fish,  with  salt,  and  procure  freight  for  her,  i 
injKirtorat  possible,  to  Clyde.  When  the  ship  arrived,  the  Frend 
Tasker  ».  Cun-  arniy,  which  were  then  Investing  Cadiz,  had  got  poesesrioi 
1  nf/^i^'p  ^^  ^^^  saltpans  round  that  city,  so  that  no  salt  could  be  pro 
Cases,  87.  curcd.     The  agents  wrote  to  the  owners  to  that  effect,  m 

also  told  them  that,  under  the  circumstances,  they  had  n 
solved,  with  the  advice  and  concurrence  of  the  captain,  t 
despatch  the  ship  to  Liverpool  for  salt,  from  whence  she  migl 
proceed  to  Newfoundland.  The  owners,  on  receiving  th' 
communication,  accordingly  insured  the  ship  "  at  and  frm 
Cadiz  to  her  port  or  ports  of  discharge  in  St,  Georffe*s  Chm 
nely  including  Clyde.^^  Much  time  having  been  spent  In  dii 
charging  her  cargo  of  fish  at  Cadiz,  the  agents,  thinking  thi 
the  ship  would  arrive  too  late  at  Newfoundlandy  if  sent  fin 
to  Liverpool  for  salt,  changed  their  plans,  and  resolved,  afti 
consulting  with  the  master,  to  load  the  ship  with  what  sa 
they  could  procure  at  Cadiz,  and  then  despatch  her  then< 
direct  for  Neiofoundland,  They  accordingly  wrote  to  tl 
owners  that,  with  the  assent  of  the  master,  they  propoM 
thus  to  alter  the  destination  of  the  ship.  About  a  week  aft 
the  date  of  this  last  letter,  the  ship,  which  was  still  in  tl 
bay  of  Cadiz,  and  had  not  even  entirely  discharged  her  can 
of  fish,  nor  taken  any  steps  whatever  towards  commencL 
the  direct  voyage  from  Cadiz  to  Newfoundland,  was  tak 
by  the  French,  and  burnt  where  she  lay. 

Upon  this  state  of  facts,  the  Scotch  courts  three  tint 
decided  that  the  ship,  when  so  destroyed,  was  still  under  i 
protection  of  the  policy ;  but  the  House  of  Lords  finally  : 

(6)  1  Bligh.  100. 
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vened  their  decision  on  the  ground  that  a  fixed  determination  Change  of  voy. 

had  been  formed  to  abandon  the  voyage  insured  before  the  loss  ^\^|^  j"  deviate! 

took  place,  (c) 

I^rd  Eldon,  in  the  course  of  his  judgment,  said,  ^^  It  ap-  What  is  evi- 

pears  throughout  the  correspondence  that  the  captain  and  the  fo,!Jnat°on  of  a 

aenents  had  taken  upon  themselves  to  direct  and  alter  the  definitive  in- 

j-»i»ii-  1  y    I      tention  to 

oes^ination  of  the  ship,  vnth  the  acquiescenccy  at  least,  of  the  change  the 
moT^^rsr  —  **  Undoubtedly  a  mere  meditated  change  does  not  ^°y*8C' 
aff^et  a  policy  ;  but  circumstances  are  to  be  taken  a^  evidence  of 
d  ^determination  ;  and  what  better  evidence  can  we  have  than 
th^Mt  those  who  were  authorised  had  determined  to  change  tlie 
w^if€ige?  In  my  opinion  the  voyage  was  abandoned,  and  I 
have  thp  highest  authority  in  Westminster  HaU  to  confirm 
tli2i.t  opinion."  {d) 

IFrom  the  preceding  authorities^  then,   it  is  quite  clear,   Result  of  the 
th€i.t  if  the    assured,   either   before   or   after  tlie  ship  sails,  thoritiM?*"" 
have  determined  to  abandon  the  original  port  of  destination, 
fi^yu±  fixed  upon  another,  —  that  discharges  the  underwriter  from 
flff  his  happening  after  such  determination  is  finally  formed, 
tho^h  such  loss  may  occur  before  the  ship  has  quitted  the 
track  of  the  original  voyage,  or  even,  under  a  policy  "  AT  and 
from,^  before  she  has  sailed  from  the  port  where  the  risk  was 
Tffutde  to  commence. 

The  question  was  raised,  and  for  some  time  variously  de-  I*  has  been  de- 
cided, in  the  United  States,  whether  this  rule  applied  to  cases  united  States, 
where  the  determination  to  abandon  the  original  destination  ^bandomr^nt^ 
of  the  voyage  had  not  been  formed  till  after  the  ship  had  of  the  voyage 

takes  place 

*^^iled  on  the  voyage  insured ;  and  the  loss  had  occurred  before  after  the  Mp^s 
any  departure  from  the  track  which  is  common  both  to  the  JTerwrite^is""" 


•  • 


original  and  the  substituted  port.  "o^  discharged 

Ai         i/»  •T-iiT*  •  -I  •  1       firom  the  mo- 

At  length,  after  considerable  discussion,  and  against  the  mentofthe  in- 
opnion  of  Mr.  Chancellor  Kent,  who  gave  an  elaborate  judg-  l^^^^on*bciIlg 
"Mint  on  the  other  side  of  the  question  (e),  it  was  decided  by  definitively 

.1  .  .  formed,  but 

"^supreme  court  of  the  United  States,  that  the  assured  in  continues  liable 
Buch  coses  may  recover  for  any  loss  which  may  happen  before  pursuance  of  *** 

such  intention, 
(0  Tukerc.  Cunningham,  1  Bligh's        (0  Which  will  be  found  in  PliUlips   turns  oflT  the 
'^^'^  Cues,  87.  on   Ins.,  vol.  i.   pp.  564,  565.,  and  is    course  of  the 

W  Ibid.  99.  well  worthy  of  a  perusal  ""^'^^^  '"'^' 

agc> 
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Change  of  voy- 
age, and  inten- 
tion to  deviate. 


But  the  £ng. 
lish  rule 
seems  better 
founded  on 
principle. 


The  under- 
writer, how- 
ever, is  liable 
for  all  loss  that 
may  have  ac- 
crued before 


the  determination  to  change  the  voyage  is  manifested  hy$a\ 
act  whereby  the  risk  insured  against  is  affected  and  changei 
and  that  consequently^  thpugh  all  intention  of  proceeding 
the  terminus  ad  quern  may  have  been  entirely  abandoned 
the  time  of  loss ;  yet,  if  the  vessel  be  lost  before  she  reach  t 
dividing  pointy  this  must  be  regarded  as  having  only  the  Ban 
effect  as  an  intention  to  deviate,  and  consequently  will  » 
discharge  the  underwriter  from  antecedent  loss.  (/) 

Plausible  as  are  the  arguments  which  have  been  advance 
on  the  other  side  of  the  Atlantic  in  favour  of  this  decision, 
must  confess  that  it  appears  to  me  entirely  irreconcilab 
with  the  principle  which  has  been  either  admitted  or  actc 
on  in  all  the  English  cases,  and  sanctioned  by  the  concnrrei 
authority  of  all  Continental  jurists ;  viz.  that  the  identity  • 
the  voyage  depends  on  its  termini,  and  that  directly  the  ii 
tention  has  been  deliberately  formed  of  abandoning  the  te 
minus  ad  quern  of  the  original  voyage,  the  vessel  is  smling  c 
a  new  voyage,  and  is  out  of  the  protection  of  the  policy. 

As  Chancellor  Kent  says,  "  In  cases  of  this  kind  intentii 
is  every  thing,  because  on  that  depends  the  fact,  whether  tl 
original  voyage  was  or  was  not  abandoned,  and  whether  tb 
intention  was  formed  before  the  voyage  commenced  or  durii 
its  course,  can  make  no  distinction  as  to  the  liability  of  tl 
underwriter.'*  (jf) 

Upon  the  whole,  then,  it  appears  far  better  to  adhere  iJ 
flexibly  to  the  rule,  that  any  change  in  the  termini  of  tl 
voyage,  whether  resolved  on  before  or  after  sailing,  shi 
discharge  the  underwriter  from  all  liability  on  the  policy, 
respect  of  any  loss  that  may  take  place,  after  such  resolutic 
has  once  been  definitively  formed. 

It  appears,  however,  clear  on  principle,  though  never  e: 
prcssly  so  decided  in  this  country,  that  the  underwriter  wi 
be  liable  for  all  loss  incurred  prior  to  the  formation  of  ft  d< 

(/)  I  Mcirine  Ins.  Comp.  r.  Tucker,  laboriously  and  ingeniously  sdvoot* 

8  Cranch's  Supreme  Court  Reps.  357.,  the  decision  of  the  American  courts, 
cited  in  Phillips  on  Ins.,  vol.  i.pp. 566         {g)  See    Phillips    on   Ins.,  *oL^ 

— 569.,  where  also  the  previous  cases  p.  5Ci5,    Kent's  Comm.,  vol.  iii  P*  ^' ' 

arc  collected,  and  the  learned  writer  ed.  1844. 


DEVIATION  AND  CHANGE  OP   RISK.  353 

finitive  purpose  of  abandoning  the  original  port  of  destination^  Change  cf  voy- 
and  sailing  for  another :  and  that  it  is  only  where  the  pur-  tioii  to  dcviauJ 
pose  of  changimi:  the  voyage  has  been  fixed  before  the  com-  T        "        7 

*  o  ^o  J  ^o  J  the  purpose  of 

mejuxment  of  the  risky  that  it  can  avoid  the  policy  ab  initio,  (/t)  changing  the 

The  mere  fact  of  taking  in  goods,  and  clearing  out  for  a  j^^^^j   ^^ 
different  port  to  that  named  in  the  policy,  as  the  terminus  ad  ing  out  for  a 
yawn,  does  not  per  se  amount  to  a  change  of  voyage ;  for  it  is  does  not  per  <c 
possible  that  this  may  have  been  done  with  the  design  of  a^hanie  of 
putting  into  such  port  m  the  way  to  the  original  terminus,  voyage, 
and  with  a  purpose  of  ultimately  carrying  out  the  original 
adventure :  in  this  case  it  would  be  a  mere  intention  to  de- 
viate, and  not  a  change  of  voyage ;  so  that  the  assured  would 
still  be  liable  for  all  loss  incurred  before  passing  the  dividing 
IK)int.(/)     So,  a  fortiori,  it  is  no  change  of  voyage  for  a  ship 
Misured  to  two  or  more  named  ports  of  discharge  to  take  in 
goods,  and  clear  out  for  only  one  of  them.  (/) 

With  regard  to  shortening  the  voyage,  the  true  position  Shortening  the 
appears  to  be,  that  if  a  ship  is  insured  to  several  successive  ^°y^®' 
ports,  and  any  thing  occurs  in  the  course  of  the  voyage  to 
render  it  impossible,  or  even  inexpedient,  for  her  to  sail  on 
to  the  furthest  of  such  ports,  the  ship  may  terminate  the 
voyage  at  one  of  the  nearer  ports  without  vitiating  the 
policy  (A);  but  it  is  not  true  that  a  ship  insured  for  a  voyage 
to  a  more  distant  port,  can  sail  with  a  fixed  purpose  not  to 
go  beyond  a  nearer  port,  especially  if  it  be  one  not  named  in 
tte policy:  thus  Emerigon,  after  stating  it  as  a  general  prin- 
ciple, that  a  mere  shortening  of  the  voyage  will  not  avoid  the 
poficy,  adds,  "  provided  that,  at  the  outset,  the  voyage  insured 
was  not  abandoned  {rompu)  by  a  change  of  destination."  (/) 

(^)  See  upon  this  point  the  remarks  the  impossibility  of  the  ship^s  entering 

^  ^>  £strangin  in  his  learned  notes  her  port  of  original  destination.    Ilad- 

^  '^othier,  in  Appendix,  p.  47  Led.  kinson  v.   llobinson,  3  iSos.  &;   Putl. 

^*'0.  388.     Lubbock  r.   liowcroft,  5   Esp. 

'0  Booerigon,    chap.  xiii.  sect.  14.  50, 

*^"-  p.92.  ed.   1827.      Henkle    v.  (/)  Sec  Emerigon,  chap.  xiii.  sccMl. 

^•J  AnComp.,  1  Ves.S17.  Planch^  Voyage  enticrement  rompu   avant  le 

^'•etcher,  Dougl.  251.     Kewley  v,  depart     See  also  the  very  lucid  com- 

*y»n,  2  H.  Bl.  343.  mentary  of  M.  Estrangin  on   Pothier, 

v)  Mvsden  o.  Reid,  3  East,  571.  Appendix,  chap.  v.  sect  3.  p.  471.  ed. 

V*)  In  this  country  the  assured  can-  1 8 10. 


^^^^tx  for  a  loss  occasioned  by 
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Sect.  III.  Cases  of  Deviation  irrespective  of  the  Clauses  giving 

a  Liberty  to  touch  and  stay^  8fc, 

Cases  of  devia-       §  136,  In  proceeding  to  examine  more  In  detail  the  various 

of  the  clauses  decided  cases  by  which  the  doctrine  of  deviation  has  been 

fo  touch  and'*^  illustrated   in  English  jurisprudence,   we  will  confine  our 

stay.  attention,  in  the  first  instance,  to  those  instances  of  deviation 

In  the  absence  wbich  consist  in  a  local  divergence  from  the  direct  course  of 

to  the  con?**  the  voyagc,  as  described  in  the  policy  by  its  termini^  and 

trary,  the  ship  wliich  do  not  Specially  turn  on  the  construction  of  the  clauses 

must  sail  direct      ,    ,  ^  '' 

from  one  giving  a  liberty  "  to  touchy  stay,  or  traded 

anothe"*with-         ^^  ^'^  abscncc  of  any  usage  or  stipuLation  to  the  contrair, 

out  stopping  at  ^hc  meaning  of  the  parties  to  the  policy  is  invariably  under- 

any  uitermeai-  ^  *      ^  *         ^  •        ^ 

ate  ports :  if  stood  to  be,  that  the  ship  should  proceed  from  one  terminus 
express  pc'rmis-  ^f  the  voyagc  insurcd  to  the  other,  in  a  direct  course,  with 
r°" * h*^^ ^*^  ^  ^^^^  expedition,  and  without  touching  at  any  interjacent 
fetal  deviation,  port,  or  pursuing  any  intermediate  adventure ;  if  she  do  so 
ship  may  after-  without  leave  for  that  jmrpose  being  expressly  given  in  the 
wards  get  back  p^Ucy  \\f\a  howcvcr  triflintj  in  extent  or  duration,  is  a  fatal 

into  the  direct  ,     ,  . 

course,  without  deviation,  although  the  ship  may  afterwards  return  to  her 
ed  the  smallest    propcr  coursc  without  having  sustained  the  slightest  damage 
herdepafture^  In  conscquencc  of  having  thus  departed  from  it.  (m) 
from  it.  Where,  however,  by  the  usage  of  trade.  It  is  customary,  i* 

ever^^Thc^^sa"  *'^^  coursc  of  tlic  voyagc  iusurcd,  to  stop  at  interjacent  port** 

of  trade  on  the  thougli  lying  out  of  the  direct  line  from  one  terminus  to  tl*^ 

is  for"ships  to  Other,  it  wiU  be  no  deviation  to  stop  there,  though  no  lea"^^ 

inore^ntermV  ^^^  *^^  purposc  bc  rcscrvcd  by  any  express  clause,  becaa^^: 

diate  ports  it  upon  thc  principles  already  developed,  the  stopping  at  su-^ 

to  do  so,  even  port  is,  in  thcsc  cascs,  considered  to  be  a  regular  part  of  "t-**^ 

reserved  ^^^^"^  "^oyagc  insured,  and  as  such  to  have  been  foreseen  and  coi*' 

templatcd  by  the  parties  to  the  policy. 

Phe  usaf^e,  jj^  order,  however,  to  justify  the  ship  in  quitting  the  dir"CK; 

however,  must  '        J  J  i  i  o 

be  dear  and       line  betwccn  tlic  port  of  departure  and  the  port  of  destixja* 
biishcd.  tion,  there  must  be  a  precise,  clear,  and  established  usags   o^ 

(to)  Fox  v.  Black,   Park,  620.  8th     r.  Simmonds,  (>  T.  Rep.  5SS.    lCe'»'^ 
ed.     Town«on  w.  Gnyon,  ihid.    CI:iiK>n     Comm.,  vol.  iiL  p.  512.  cd.  J8<^- 
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the  subject,  not  depending  merely  upon  one  or  two  loose  and  ^^^^^  of  devia- 
tion irres])cctivc 
vague  instances.  of  the  clauses 

Thus,  as  aU  ships  sailing  through  the  Sound  must  stop  at  «;7^«^*  ^^^^y 
Elsineur  to  pay  the  Sound  dues,  such  stoppage  is  considered  «^y- 
to  form  part  of  the  usual  course  of  the  voyage  of  all  ships  in-  illustrations  of 
sured  on  Baltic  risks;  and  is  not  a  deviation,  though  no 
liberty  so  to  stop  be  reserved  in  the  policy.  («) 

But  where  it  was  attempted  to  justify  a  stoppage  at  the 
Isle  of  Man,  by  a  ship  insured  from  Liverpool  to  the  West 
Indies,  proof  that  ships  insured  on  that  voyage  had  occasion- 
aUyj  but  not  customarily,  stopped  there  before,  was  held  not 
sufficient  for  such  purpose  {p) :  so,  in  the  United  States,  two 
instances  of  stopping  at  an  intermediate  port,  not  named 
in  the  policy,  by  other  ships  engaged  in  the  same  trade,  was 
held  inadequate  to  prove  a  usage  or  justify  a  departure  from 
the  direct  course,  (p) 

On  the  same  principle,  in  the  East  India  and  Newfound-  Where  it  is  the 
land  trades  it  has  repeatedly  been  held  to  be  no  deviation  to  p^culartnide 
engage  in  intermediate  voyages^  although  no  liberty  be  'riven  *°  *ng«pe  »n 

,  ^  .  .         intermediate 

in  the  policy  so  to  do ;  and  this,  because  by  a  usage,  which  voyaget,  it  is  no 
every  underwriter  insuring  in  these  trades  is  bound  to  know,  do!  even\^th. 
such  mtermediate  voyages  are  understood  to  be  included  in  «>"tl«»verc- 

served* 

the  course  of  the  voyage  insured.  It  would  manifestly,  there- 
fore, be  absurd  to  regard  that  as  a  deviation  from  the  pre- 
wribed  course  of  the  voyage,  which  must  have  been  con- 
templated by  the  parties  themselves  as  an  adventure,  which 
WM  to  form  part  of  it.  ( y) 

In  fact,  where  the  termini  only  of  the  voyage  insured  are 
"Seated  by  the  policy,  and  the  parties  to  the  contract  have 
«one  nothing  else  towards  indicating  its  course^  the  sole  guide 
^  determining  what  that  course  should  be,  is  mercantile 

(»)  Cormick  p.  Gladstone,  il  East,  Salvador   v.  Hopkins,   3  Burr.   1707. 

^'^'  Gregory   t>.    Christie,    3  Dougl.  419. 

(*)  Sslisbury  t7.  Townson,  1  Burr.  Park,  104.  8th  ed.  Marshall,  273.  Far- 

'^l*  quharson  t7.  Hunter,  Park,  105.     Mar- 

(p)  t  Martin  v.  Delaware  Ins.  Comp.,  shall,   274.     A»   to  the    Newfoundland 

'  *^**bi]igtoD*8  Rep.  234.      Condy's  trade,  see  Vallance  r.  Dewar,  1  Camp. 

^**1K  186.  note.  503.     Ougier  ».  Jennings,  ibid.  .'>03. 

(?)  ^  to  Oc  Eatt  Indian,  trade,  see 

A  A   2 
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Ca*Ks  of  devia-  usage ;  and  nothing  can  be  considered  a  deviation  which  only 
of  the  clauses'^  follows  that  coiirsc  which  usage  has  sanctioned. 

giving  a  liberty 
to  touch  and 

stay.  §  137.  Where,  however,  the  \HAicy  itself,  besides  indicating 

Where,  how-  the  termini  of  the  voyage,  contains  any  directions  as  to  the 

*teeiflpec?fi-"^  course  which  the  ship  sliall  take  in  sailing  between  them, 

ivtiiy  points  out  q^q\^  dircctious  must  be  followed  witli  the  most  scrupulous 

the  course  of  the         ,  ,.         ,  i    i        i*   i  /»  -i  i        •  i_ 

vovage,  any  and  literal  exactness,  and  the  slightest  failure  to  comply  witii 
course  so  indi-        Hcncc,  where  liberty  is  riven  on  the  policy  to  toudh  at 

catcd  is  a  devi-  '        ,  ,  .  .  . 

aiion,  thouj;h  aui/  one  specified  intermediate  port,  it  will  be  a  deviation  to 
mav'have^ar-  P^t  into  any  Other  than  that  named  in  the  policy,  though 
ranted  the         calling  at  sucli  port  may  be  equally  sanctioned  by  general 

course  actually  °  ^  *  j  -x         ,/  ^o 

taken.  usagc,  independent  of  the  policy,  and  though  neither  tli« 

risk  nor  premium  would  have  been  increased,  had  such  port 
been  substituted  for  that  named  in  the  clause. 

wiicre  liberty         This  appears  by  the  following  case,  which  may  be  referred* 

is  piven  by  the  ,       i-  i       .  i      t^      i-  i     i  /»    i      •  a- 

policy  to  call  at  to  as  a  leading  authonty  upon  the  Jiinglish  law  oi  deviation^ 

tt  win  bfa  foul  *^^  ^^  affording  an  excellent  illustration  of  most  of  the  pria- 

deviation  to  clplos  already  laid  down.     It  is  usual  for  vessels  sailing  froiX> 

other,  thoujrh  Carroii  with  goods  on  freight  for  Hully  in  going  down  tb« 

luci' o!he?  port  ^"^^  ^^  ^^^^•^^  *^  ^^^"^^^  ^^  different  places,  for  the  purpose 
may  »)e  eijually  of  taking  in  and  delivering  goods,  particularly  at  Burrot^^ 

warranted  by  Tti#-i  a  ii^ 

general  usage  stowjiesSy  Leithy  and  Morrison  s  Haven,  A  merchant  wti*> 
affecreitherThe  ^'^  dcsirous  of  insuring  goods  on  a  voyage  from  Carron  t.^ 
dcfrree  of  the      //«//,  directed  his  broker  to  effect  an  insurance  with  liberty 

risk,  or  the  rate    ,       -  ,  ,  , ,  ^j 

of  the  premium,  in  the  policy  "  to  call  OS  usualy'*  (which  would  have  enabloo 
^ilTlJr  P  *c  *'^^  ®'"P  ^^  touch  at  all  or  any  of  the  three  places  above  mexi- 
459.  tioned) ;  instead  of  this  the  broker,  contrary  to  the  directio^DS 

of  the  merchant,  and  without  his  knowledge,  insured  the 

goods  on  the  voyage  from  "  Carron  to  Hull,  wWi  liberty  to 

call  at  Leith,^ 

The  premium  was  the  same  as  though  the  general  liberty 

to  call  as  usual  had  been  inserted  in  the  policy. 
Thoujrh  the  The  ship  sailed  on  her  voyage,  passed  by  Leith  without 

again^i^nto^the  Calling  tlicrc,  but  put  into  MorrisorCs  Haven;  she  sus- 
dircct  course,      taiucd  HO  damage  either  in  goinor  into  or  comlnor  out  of  that 

without  havin;»  °    ^      ^  .  r 

sustained  any      port,  got  safe  again  into  the  direct  course  of  the  voyage  iW" 
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iron  to  Hull,  and  had  been  proceeding  on  such  course  for  Cases  of  devia- 
)ut  a  day,  when  she  was  overtaken  by  a  storm  and  wrecked  onhrdause.r^ 
the  coast  of  Northumberland,  with  a  total  loss  of  the  f  ^*"S  a  »ii>erty 

to  touch  and 
go.  stay. 


The  Scotch  courts,  upon  this  state  of  facts,  decreed  that  damage  during 

underwriters  should  pay  the  loss;    but  the  House  of  froml^^nd^** 
rds  reversed  their  judgment,  on  the  ground  that  putting  t^^oug^  the  sub- 
>  Morrison's  Haveriy  under  a  policy  which  contained  no  may  not  be,  in 
jrty  so  to  do,  but,  on  the  contrary,  gave  express  permission  aeffrMTcoiT- 
Dut  into  another  named  port,  was  a  deviation,  discharffing  "^*^*^  Y^^y 

^  ,      ,  ,  °     ^    the  deviation, 

underwriters  from  all  further  liability,  {s)  yet  the  under- 

irVhere  a  ship  is  insured  on  a  voyjige  to  "ports  of  dis-  ii^"dischap*!"d.' 

Tge,"  which  are  not  specifically  named  in  the  policy^  the  Where  a  ship 

Lcral  principle  is,  that  the  ship  must  visit  such  ports  in  "ports of  dis- 

geographical  order  of  their  distance  from  the  terminus  a  ^**"^/"' 

S  or  port  of  departure.  wr/W  in  the 

Ihas  where  a  ship,  insured  on  a  voyage  "  from  London  Tjsit  them  in 

Vi^i  ports  of  discharge  within  the  Straits  (of  Gibraltar)  as  ^^JJdifof  *"'" 

;h  as  Messina,"  sailed  on  her  voyage,  with  a  freight  for  ^^^^^  distance 

irseiUcs,  but  with  instructions  to  go  also  to  uenoa,  Leg-  »«« a  quo, 

rn,  and  Naples ;  the  ship  on  arriving  off  Marseilles,  her  ^^^^^  "•  Sim- 

5t  port  of  discharge  in  geographical  order,  was  prevented  l<ep.  533. 

contrary  winds  from  putting  in  there,  and  therefore  pro- 
ved first  to  Genoa  and  then  to  Leghorn,  from  which  latter 
we  she  was  making  her  way  back  to  Marseilles,  when  she 
»* captured:  a  special  jury  found  this  sailing  back  to  Mar- 
'Ues  to  be  a  deviation,  which  determined  the  policy  from 
e  moment  of  her  leaving  Leghorn,  {t) 

If*  however,  the  several  successive  ports  of  discharge  arc  Where,  how- 
ever, the  several 

')  £Uiott  V.  Wilson,  7  Brown*s  P.  Vicary  Gibbs  puts  it  on  the  ground 

'^  459.     Expressio    unius  est   ex-  that  the  assured  had  fixed  upon  Genoa 

110  oltrriM.  fftr  hit  port  of  discharye,  by   passing 

vO  Clason  r.  Simmonds,  6  T.  Rep.  Marseilles  and  proceeding  to  Genoa ; 

'■  '*  ntAis,     The  ship  had  also  put  and  that  having  done  so,  the  ship  was              « 

^  Falmouth  to  load  tin,  which  was  not  warranted  in  returning   to  a  port 

^  contended  to  be  a  deviation,  and  she  had  once  passed,  but  was  bound  to 

^^d  by  the  Chief  Justice  ;  in  fact,  take  the  remaining  ports  in  the  order 

appears  very  doubtful  on  what  pre-  of  their  succession.     Andrews  r.  MeU 

-  S'^und  the  case  was  decided.    Sec  lish,  in  error,  5  Taunt.  502, 

*'''P«  on   Ins.,    vol.  i    p.  496.      Sir 

A  A    3 


358 


DEVIATION  AND  CUANGE   OF   RISK. 


Cases  of  devia- 
tion irrespective 
of  the  ciauvcs 
giving  a  liberty 
to  touch  and 
stay. 

successive  porta 
of  dischai^e  are 
specifically 
named  in  the 
policy,  the  ship 
must  visit  them 
in  the  tpecified 
order :  at  all 
events,  where 
there  is  no 
regular  and 
fixed  usage  of 
trade  to  the 
contrary. 

J^eatson  v. 
Haworth,  6 
T.  Rep.  531. 


A  ship,  how- 
ever, thus  in- 
sured to  several 
named  ]>orts  of 
discharge,  need 
not  visit  ali  of 
them  i  but,  if 
she  visits  more 
thcin  one,  must 
take  them  in 
their  specified 
order. 

ISIarsden  r. 
Keid,  3  East, 
572. 


specifically  named  in  the  policy,  then,  upon  the  principl 
already  stated,  it  will  be  a  deviation  if  the  ship  does  not  visi 
such  ports  in  the  precise  order  in  which  their  names  occur  ii 
the  polict/y  whether  that  be  the  geographical  order  or  not 
unless,  indeed,  long  and  uniform  usage  have  established  i 
different  course. 

Thus :  —  a  ship  was  insured  on  a  voyage  **  at  and  fron 
Fisherow  to  Gottenburgh,  and  back  to  Leith  and  Cockenzie; 
after  having  performed  her  outward  passage  to  Grottenburgb 
she  sailed  thence  on  her  homeward  passage,  having  goods  oi 
board  both  for  Leith  and  Cockenzie.  (u) 

In  the  geographical  order,  Cockenzie  lies  nearer  to  Gotten 
burgh  than  Leith  does,  and  is  about  a  mile  and  a  half  out  o 
the  direct  course  between  these  two  ^wrts ;  it  is  a  much  les 
convenient  harbour  than  Leith,  but  there  did  not  appear  ti 
be  any  settled  course  of  trade  regulating  tlie  order  of  callinj 
at  the  two  places  on  such  a  voyage  as  that  insured  in  th* 
policy.  The  ship,  without  going  first  to  Leith,  put  int< 
Cockenzie,  in  coming  out  of  wliich  harbour  she  was  strandei 
and  lost.  Upon  these  facts  the  court  held  that,  as  the  termin 
of  the  intended  voyage  were  in  terms  described  in  the  policy 
and  as  tliere  teas  no  regular  and  settled  course  known  to  tu 
traders  different  from  that  so  described^  the  ship  was  guilty  c 
a  deviation,  by  putting  first  into  Cockenzie,  and  the  undei 
writer  was  discharged  from  his  liability,  (u) 

It  is  not,  however,  necessary  that  a  ship  thus  iiyured  t 
several  successive  named  ports  of  discharge,  should  sail  to  a 
the  j)orts  so  named.  She  may  omit  any  without  its  beic 
deemed  a  deviation,  or  may  only  sail  to  one :  the  only  limit.: 
tion  is,  that  if  she  visits  more  than  one,  she  must  take  the 
in  the  order  in  which  their  names  occur  in  the  policy.  Tkx. 
where  a  ship  was  insured  "  from  Liverpool  to  Palermo^  ^f^ 
sinuy  and  Naples^^ Lord  EUenborough  held  the  true  confitru 
tion  of  the  insurance  to  be  that  the  assured  might  drop  an 


(tf)  See  liOrd  Ellenborougb's  re- 
marks on  this  cave  in  Marsden  v.  Ueid, 
:j  Ktot,  577. 


(r)  Reutson  r.  Haworth,  6  T.  Rep 
5.'n.  See  also  Marsden  r.  Reid,  5 
Kiist,  571. 
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of  the  places  named,  but  that  if  he  went  to  more  than  one  he  Cases  of  devia- 
miujt  take  them  in  the  order  named  in  the  policy,  (w)  of  the  cUustr^ 

Grenerally  speaking,  therefore,  where  there  arc  several  ports  ^*^"^^ ''  i»^^:«^^y 
of  discharge,  the  ship  must  take  them  either  in  the  order  in  stay. 
which  they  are  named  in  the  policy,  or,  if  not  named,  then  if  there  be  a 
in  the  geographical  order  of  their  distance  from  the  port  of  an^d^ionir^esla- 
departure.     If,  however,  long  and  uniform  usage  have  esta-  **>»•>«<*  "sage  of 
Uished  a  particular  order  in  which  such  ports   should   be  the  ports  of 
visited,  different  from  the  geographical  order,  there  can  be  fixci^Yucc^-" 
little  doubt  that  the  latter  would  be  disregarded,  and  the  for-  «»«>"»  ^^^'^  ""^^^ 

...  overrule  the 

mer*  observed.      It  has  been  even  intimated   (though  tliis  mere  geogra- 
api>car8  more  doubtful)  that  the  order  of  succession,  as  fixed  fhcii^succcssion 
by   8uch  usai^e  of  trade,  shall  overrule  that  specified  in  the  "^^^^^  they  are 

^  "  *  not  named  m 

policy,  (x)  the  policy ;  and 

In  all  cases  the  ports  must  be  visited  in  the  direct  course  of  fj^^  specified*    ' 
tk^  voyage  insured;  and,  generally  speaking,  it  will  be  a  devia-  ^^'^^^^^  T^^'*'*«i 
tion,  after  having  once  touched  at  one  of  such  ports,  to  re-  s'd  q, 
visit  it,  or  to  sail  backwards  and  forwards  from  one  to  the  ^"^^  f°^^f .,  , 

^  must  be  visited 

Other,  unless  express  liberty  for  that  purpose  be  inserted  in  in  the  direct 

At  !•        /    V  1         •     I  /»  1  course  of  the 

*^^e  policy  (y),  or  unless  it  be  apparent,  Irom  the  very  terms  voyage,  and 
of   the  policy  itself,  that  the  purposes  of  the  voyage  insured,  ^^|"^^  wltiwut 
>»  therein  described,  require  such  a  liberty  for  duly  carrying  express  liberty 

tbem  into  effect,  (r)  or  dear  evi- 

Thus,  it  has  been  decided  in  the  United  States,  and  appa-  ^^^e  of  the  po- 
^ntly  on  good  grounds,  that  where  a  ship  is  insured  on  a  l>cy,  that  it  is 

^^        ^  o  o  ^  1  contemplated 

▼V  est  India  voyage  to  any  one  of  the  islands,  "and  a  markety^  &o  to  do, 
^ia  justifies  the  ship  in  seeking  a  market  at  the  different 
islands,  without  regard  to  their  geographical  order,  and  even 
confers  a  liberty  of  touching  at  the  same  port  once  and  again, 
if  done  with  the  bona  fide  intention  of  finding  a  market,  (a) 


(«)  Mansden  r.  Reid,  3  East,  572.  (y)  Gardner  v.  Senhousc,  3  Taunt 

**"»«  rule  in  the  United  States,  see  16. 

t  Kane  «.    Colonial   Ins.    Corop.,    2  (z)  Mellish  v.  Andrews,  2  Maule  & 

Johitton's  Rep.    264.,   and   see  other  Sel.  26.     S.  C.  5  Taunt.  495,  in  error. 

f***»  illustrating  the  same  point,  cited  (a)  f  Deblols  r.  Ocean  Ins.  Comp., 

"*  Phillips  on  Ins.,  vol.  i.  pp.  496 —  16  Pickering's  Rep.  303.  See  Phillips 

^^  on  Insurance,  vol.  i.  p.  497. 

(*)  Beatson  r.  Haworth,  6  T.  Rep. 
^^l-  Gardner  r.  Senhouse,  3  Taunt  16. 
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Cases  of  devia- 
tion irrespective 
of  the  clau!;es 
giving  a  liberty 
to  touch  and 
stay. 

Where  a  ship  is 
insured  from 
some  one 
named  terminus 
a  quOf  and 
••  of /ifT  port  or 
ports  "  not 
named  in  the 
policy,  to  a 
fixed  terminus 
ad  qmem,  her 
departure  from 
the  direct 
course  between 
the  termini^  will 
not  be  a  devia^ 
tion,  if  it  be 
within  the 
scope  of  the 
policy,  and 
connected  with 
the  main  ob- 
jects  of  the  ad- 
venture. 

Even  though 
the  port  she 
saik  to  lies  in 
a  direction  dia- 
metrically op- 
posite to  the 
direct  course 
between  the 
named  terminus 
a  quo  and  the 
terminus  ad 
quem. 

I^ambert  v, 

Ijiddard, 

5  Taunt.  480. 


If  a  ship  in- 
sured from 


"VVlierc  a  ship  is  insured  ^^at  and  from"  some  one  namef* 
port  of  departure,  and  ^^  other  port  or  ports^  to  a  fixed  ter- 
minus, it  will  depend  entirely  on  the  language  of  the  clause 
and  the  true  construction  of  the  policy,  whether  it  will  or 
will  not  be  a  deviation  for  the  ship  to  depart  from  the  direct 
course  between  the  first-named  port  of  departure,  and  the 
terminus  ad  queniy  for  a  purpose  connected  with  the  miun 
object  of  the  voyage  insured. 

Thus,  where  a  ship  was  insured  on  a  homeward  voyage  ^  at 
and  from  Martinique  and  all  or  any  of  the  other  West  India 
Islands  to  London^  and  the  ship  sailed  to  take  in  her  cargo  at 
St.  Domingo,  a  place  very  wide  of  the  direct  course  of  a  voyage 
from  Martinique  to  London,  this  was  yet  held  to  be  no  devia- 
tion :  "  For  in  order  to  make  it  so,"  said  Sir  J.  Mansfield, 
^^  you  must  read  the  insurance  to  be,  not  at  and  from  jSIar- 
tinique  and  all  or  any  other  of  the  West  India  islands,  but 
^  at  and  from  Martinique  and  such  of  the  West  India  islands 
as  lie  between  Martinique  and  London.' "  {li) 

So,  where  a  ship  was  insured  '^  at  and  from  Pemambuco 
or  any  other  port  or  ports  in  the  Brazils^  to  London,"  it  was 
held  no  deviation  for  the  ship,  after  touching  at  Pemambuco^ 
and  finding  she  could  procure  no  cargo  there,  to  sail  to  St. 
Salvador,  another  port  in  the  Brazils,  in  order  to  obtain  onc^ 
although  St.  Salvador  lies  500  miles  to  the  southward  of  Per- 
nambuco,  and  therefore  in  a  direction  diametrically  opposite 
to  the  direct  course  of  the  voyage  from  Pemambuco  to  Lon.— 
don.     Chief  J.  Gibbs  said  that  if  the  insurance  had  been  ^t 
and  from  Pemambuco  or  any  other  port  in  the  Brazils,  thex-« 
might  have  been  something  in  the  objection,  as  it  might  th^n 
have  been  contended  that,  by  electing  Pemambuco  as  tine 
port  of  loading,  the  assured  could  not  go  to  another  without 
a  deviation ;  but  that  the  alternative  being,  any  other  port  er 
portSy  there  must  have  been  an  intention  of  sending  her    to 
more  than  one.  (c) 

Every  thing,  in  fact,  in  these  cases,  depends  upon  the  real 


(i)  Bragg  r.    Anderson,   4  Taunt.         (c)  Lambert  v,  Liddard,  5  Tmunt. 
S2i).  480.     1  Marshairi  Rep.  149. 


DEVIATION   AND   CHANGE   OF   RISK.  361 

meaning  of  the  parties,  as  ascertaiDabIc,  first  from  the  terms  Coses  of  dovia- 

of  the  poKcy,  and,  if  these  leave  the  matter  still  doubtful,  ofthediuser'^ 

then  Bpon  extrinsic  evidence.  f  ^;"8  f  *''7*y 

*  to  touch  and 

Thus,  where  a  ship  was  insured  "  at  and  from  her  port  of  suy. 

b(uiing  in  North  America  to  Liverpool,"  it  was  held  a  do  via-  **  her  port  of 

tion  for  the  ship,  after  having  taken  in  part  of  her  loading  at  i^nnmg  to  "^ 

>  place  situated  in  one  creek  of  a  bay,  to  go  afterwards  to  ^^^  *'*"'  ^^^8** 

•  *^  at  one  town, 

Mother  place,  lying  eight  miles  off,  on  another  creek  of  the  proceeds  to 

®nie  hay,  to  take  in  the  rest ;  for  the  terms  of  the  policy  clearly  j^  ^^  complete 

showed  that  the  underwriter  did  not  mcjm  to  run  the  risk  of  ^*^''  |f' ^»"?;  **»« 

.      ^  ^  IS  a  deviation, 

^ing  the  ship  at  two  such  distant  places,  and  there  was  no  unless  indee<l  it 

^ndence  to  show  that  the  two  places  were  considered  by  the  that  the  two 

Mercantile  world  as  forming  parts  of  the  same  port,  (d)  towns  arc  mem- 

°  *  1  \    /  bersof  the»iine 

If,  indeed,  the  ship  were  on  a  particular  quay  on  a  river,  port.    AiUer,  if 

she  onlv  niioves 

^  at  Liverpool,  and  merely  removed  to  another  quay,  a  mile  from  one  quay 

or  two  off,  that  would  not  be  a  deviation,  for  there  the  ship  [?  *""*'^^i;  *" 

'  '  r  the  same  har- 

^ould  be  all  the  time  at  one  port  or  place ;  but  it  is  a  devia-  bour-town. 

tion  if  she  removes  to  a  different  town,  or  different  place  of  leur,*"  Ad.  Sf ' 

™^litation,  which  might  itself  be  a  port  of  loading,  (e)  ^^*-  '^^^' 

In  voyages  out  and  home  it  is  very  usual  to  insure  the  what  amounts 

»Hip  to  one  or  more  ports  of  discharge,  and  "  titence  "  back  J^  I  thi^il^'' 

^^^sin  to  the  terminus  a  quo.     The  following  case  turned  on  ^vired  for  a 

t*ic  construction  of  the  word  "  thence  ^^  in  such  a  policy.     A  from  her  termi- 

ftliipwas  insured  "from  Liverpool  to  any  port  or  ports  of  "evcnif  ports  of 

dxschanre  in  China  or  Manilla,  and  thence  back  to  Liverpool."  ^iiwhar^re.  and 

A  A  .  .  .  .  .  .  "  <^"^cr  back 

-^^-fler  putting  into  a  port  in  China,  and  failing  to  find  freight  again''  to  the 

^*^ere,  she  sailed  to  a  port  in  ^lanilla,  where  she  took  on  """"""* "  ^^^ 
^^o^  part  of  a  cargo,  and  was  proceeding  thence  a  second  time 
^^  another  port  in  China,  in  order  to  complete  her  lading,  and 
"ience  sail  to  England,  when  she  was  lost.     It  was  contended 
^"at  her  thus  going  a  second  time  to  China,  instead  of  pro- 
ving direct  from  Manilla  to  England,  was  a  deviation  ;  but 
"^  Court  of  Exchequer  held  it  not  to  be  so,  for  the  word 
'thence^  was  general  in  its  application,  and  not  confined  lo 
Maiulla.(^ 

<<')  Bioirn  0.  Tayleur,  4  Ad.  &  Ell.  (/)  Ashby  v.  Pratt,  in  the  Court  of 

241.  Exchequer,    Feb.  2d.    1847    (not    re- 

(0  Per  Fktteson,  J.,  ibid.  249.  ported). 
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Cases  of  devia-  Onc  of  tliG  courts  in  tbc  United  States  has  come  to  an 
oftiirciauses^^  opposItc  decision  as  to  the  construction  and  effect  of  the  word 

fi'^touch ^^d^^  " ^^^"^ "  '^^  ^"^'^  ^  P^^^y  (^) '  ^^^  ^'^^'  Phillips,  who  reports 
htay.  the  decision,  seems  to  consider  it  as  unsatisfactory,  {h) 

Any  departure  The  following  curious  casc  shows  that  not  only  a  local 
jIwU  of^earr^'  divergence  from  the  prescribed  course  of  the  voyage  will  di«- 
int,  on  the  voy-    charge  the   underwriter,  but  that  any  departure  from  the 

age  will  dis-  *^  ^  ^  ....  J 

charge  the  un-  usual  mode  of  carrying  it  on,  by  which  the  risk  is  varied 
varies  the  risk,  froih  that  which  tlic  Underwriter  meant  to  assure,  will  pro- 
duce the  some  effect :  — 
If  the  course  of  The  voyage  from  London  to  Jamaica,  after  arriving  at  a 
8ureTL*for"the  Certain  point,  may  be  pursued  by  either  one  of  three  tracks: 
master  to  be  at  q^q  ^q  ^Jj^  north,  and  two  to  thc  south  of  the  island  of  St 

liberty  to  take 

cither  one  of  Domingo ;  and  the  customary  course  of  the  voyage  is  to  leave 
tracks  to  the  the  Captain  at  liberty,  on  arriving  at  the  dividing  point  where 
terminus  ad        ^j^^  ^j^^.^^  tracks  Separate,  to  take  whichever  of  the  three  be, 

quemy  it  is  a  *  '  ^ 

change  of  risk  in  his  discretion,  may  then  think  best.     A  ship  was  insured 

by  iiis  instruc-  "  from  London  to  Jamaica,"  and  the  captain  was  instructed 

oni7one*^f '''^  to  Call  on  his  Way  at  Cape  Niccola  Mole,  a  port  in  St  Do- 

such  tracks ;  mingo,  situatc  in  thc  northernmost  of  the  three  tracks  already 

and  it  is  a  devi-  •         t        rr»i  •       •        i      t  i  •     • 

ation  directly  mentioned.     Ihc  captain,  in  obedience  to  his  instructions,  on 

turntd^offthe  ^"'^ving  at  the  dividing  point,  took  the  northward  track,  and 

course  common  the  court  held  that  in  so  doing  he  had  been  guilty  of  a  devia- 

tracks,  and  be-  tion  from  the  moment  he  passed  the  dividing  point,  at  wW 

that  which  t*iie  ^^®  thrcc  tiTicks  separated;  because,  by  his  instructiona  1* 

captain  was  so  had  bccu  limited  to  take  only  one  of  the  three,  whereas,  by 

instructed  to  /»     i  •  i  •  \  ^ 

take.  the  common  course  of  the  voyage  insured,  as  it  must  m^ 

^l}^^^^^^}  ''•  been  imdcrstood  by  thc  underwriter  when  he  effected  the 
R^p- 164.  policy,  he  ought  to  have  been  left  to  his  discretion  to  clioofie 

which  of  the  three  he  might  then  think  best.  Accordinglji 
they  decided  tliat  the  underwriter  was  discharged  from  hJ* 
liability,  although  the  ship  was  lost  in  the  northward  paseag® 
while  she  was  still  pursuing  a  direct  course  to  Jam^ca,  ^^ 
before  she  had  turned  off  to  Cape  Niccola  Mole,  (i) 

{g)  t  Marine  Ins.  Comp.  ©.  Strauss,         (i)  Middlewood  r.  Blakei,  7  T.  B«P' 
1  Mumford's  Pap.  408.  164. 

(A)  Phillips  on  Ins.,  vol.  i.  pp.  497, 
498. 
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.   Cases  of  Deviation  depending  on  the  Construction 
Uifises  giving  a  "  Liberty  to  touch  ajid  stay^  &c. 

Wc  next  come  to  consider  the  cases  of  deviation  Cases  of  devia- 
ire  been  decided  on  the  construction  of  those  special  thc"con8truc-°" 
I  the  policy,  by  which  liberty  is  given  to  the  ship  **P?  °^  *^  r!''*^ 

i^         J  ^     J  J  c>  r    giving  a  Itberty 

'  or  "  to   touchy*^  or  "  to  touch   and  stay^^  or  *^  to  to  touch  and 

y,  and  trade,^^  cither  at  certain  8i>ecificd  ports,  or  — ! 

arts  whatsoever,  for  all  purposes  whatsoever"  &c  of  these  *clauL« 

nguage  of  these  clauses  is  very  various,  and,  in  fact,  "  ^*^'y  ▼•'^o"*- 
JO,  for  they  are  the  means  by  which  our  mercantile 
javour  to  adapt  the  rude  form  of  the  ancient  policy 
complex   and   ever   varying    exigencies   of  modem 


ry  policy  in  which  they  occur,  the  question  as  to 
stitutes  the  course  of  the  voyage  insured,  as  under- 
the  parties,  and  consequently  as  to  wliat  amounts 
ation,  must  depend  mainly  upon  the  true  construc- 
lese  clauses, 
laes  decided  upon  their  construction  seem  generally  Classes  under 

which  the  cases 
into  two  classes.  range  them. 

'hose  in  which  the  question  is,  whether  the  ship  was 
under  the  policy,  in  originally  putting  into  the  port  at 

this  question  mainly  turns  upon  the  two  following 
iz. : — (a)  was  the  port  one  which,  on  the  true  con- 
i  of  the  policy,  was  within  the  course  of  the  voyage 
mplated  by  the  parties?  (h)  If  so,  was  the  purpose 
h  it  was  visited  connected  with  and  in  furtherance  of 
I  scope  and  object  of  the  adventure  ? 

Supposing  the  ship  to  have  been  thus  justified  in 
y  visiting  the  port,  nothing  which  she  does  during 
od  of  her  lawful  stay  there,  though  foreign  to  the 
s  of  the  adventure,  and  not  specifically  permitted  by 
cy,  will  be  held  to  dischiirge  the  underwriter,  unless 
mtially  varies  the  risk ;  in  these  cases,  therefore,  the 
estion  is,  whether  the  trading,  &c.,  in  which  the  ship 
I,  cither  by  prolonging  her  stay  in  the  port  beyond 
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Cases  of  clevia-    the  time  shc  would  otherwise  have  remained,  or  by  oth( 

the  construe-  means,  lias,  in  fact,  varied  the  risk  originally  assumed  by  tl 
tion  of  clauses    underwriter. 

giving  hlterty  to 

touch  and  stay.        Formerly,  it  appears  to  have  been  supposed  that  a  gre 

Formerly  it  deal   tumed   on   the   exact  ,words  of  the   clauses,   witho 

tiiat  ^&m&t  reference  to  the  real  scope  and  purpose  of  the  adventure, 

deal  tumed  on  discovcrablc  from  the  whole  language  of  the  policy.     Thi 

the  exact  vords  i  t/*» 

of  the  clauses;  a  bbcrty  "  to  touch  was  supposed  to  have  a  diiiercnt  mea 
nowV^d'a^shfo  ^^S  ^^^°™  *  liberty  "  to  touch  and  star/;''  and  a  ship  insur 
may  We  under  under  a  policv  Containing  only  the  former  clause,  was  co 

a  mere  liberty        ,  *         "^  o  .^ 

to  touch,  if  it  sidered  to  have  no  power  thereby  conferred  on  her  of  tradii 
her^^Ro  trading  ^^  ^^^  P^^t  at  wliich  she  had  touched,  though  such  tradii 
IS  within  the      might  havc   been   obviously   contemplated   as   part   of  tl 

general  scope  °  ^  r  r 

of  the  whole  advcnturc.  (j)  The  courts,  however,  conformably  to  tl 
contemplated  good  scnsc  of  the  matter,  now  hold  that  the  nature  of  tl 
by  the  parties     pQ^y^j.  conferred  by  these  words  must  depend  upon  the  re 

object,  which  it  must  be  collected  from  the  whole  of  tl 
case,  that  the  parties  had  in  view  when  they  inserted  tl 
clause  in  the  policy. 

Thus,  in  the  case  of  a  ship  insured  "  at  and  from  Madeii 
to  Santos,  with  liberty  to  touch  at  the  Cape  de  Verd  Islands 
where  it  appeared  from  communications  made  by  the  assure 
to  the  underwriters,  before  effecting  the  policy,  that  tl 
parties  thereto  intended  the  ship  to  take  in  salt  at  one  of  tL 
Cape  de  Verd  Islands,  she  was  held  entitled  to  do  so,  uml^ 
the  mere  liberty  to  touch  there,  {k) 

So,  where  a  ship  was  insured  for  a  homeward  voyage  fro 
"  Antigua  to  Englandy'^  with  an  extensive  " liberty  to  toucf 
at  all  or  any  of  the  West  Indian  Islands,  Chief  J.  Gil* 
held,  that  as  the  main  object  of  the  voyage  plainly  appear* 
to  be  that  the  ship  should  go  about  from  island  to  islaJ 
seeking  freight,  the  bare  liberty  "  to  touch  "  included  a  liber 
to  stay  and  tiike  goods,  and  therefore  that  the  ship's  reinai 


0)  Urquhart  v.  Bernard,  1  Taunt.         {k)  Urquhart  ».  Bernard,  1  Taur 
454 :  where   Sir  J.  Mansfield  said  he     450. 
could  not  find  the  distinction  anywhere 
defined. 
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ing  two  months  at  one  of  the  islands,  waiting  for  a  cargo,  Cases  of  devia- 

-      .  tion  turniii^ron 

was  no  deviation.  (/)  the  coustruc- 

In  short,  wherever  it  appears  to  liave  been  clearly  con-  *>.»"  **^f};*"^^'''^, 

'  iri  J  pving  liberty  to 

teniplated  by  the  parties,  or  necessary  to  the  piiri)oscs  of  the  touch  and  stai/. 
voyage  insured,  that  the  ship  should  trade  where  she  has 
liberty  merely  to  tauch ;  her  doing  so  will  not  be  deemed  a 
deviation. 


§  139.  We  will  proceed  now  to  cite  the  decisions  which  Cases  where 

illustrate  the  principles  of  interpretation  above  adverted  to,  ifhat  jntrts  may 

and   first  take  those  which  fall  under  the  first  of  the  two  '^"'^"'^ 
cla^sses  already  mentioned ;  those,  namely,  in  which  the  ques- 
tion is,  whether  the  ship  was  originally  guilty  of  a  deviation 
in  visiting  or  staying  at  any  given  port. 

Tfluitever  may  he  t/ie  language,   of  the  clause,  or  however  The  ship  can- 

tzteiuive  Us  terms,  it  cannot  convey  a  liberty  of  touching  at  ^^      ^^  ^^^  ^^ 

any  port  out  of  that,  which,  on  the  true  construction  of  the  ^^^  ^"^^"^^  <>^ 

•^  the  voynpe,  as 

Policy,  appears  to  have  been  the  understood  course  of  the  voyage,  dcscriiwd  in 

nor  of  putting  into  any  port,  even  though  within  the  limits  of  at  any  ptfrl, 

the  voyage,  as  described  in  the  policy,  for  jmrposes  unconnected  ®^*'*"  ^"!,""  ^^»« 

w'rt  the  real  objects  of  the  adventure,  voyage,  for 

The  true  points  of  inquiry,  then,  in  all  the  following  cases,  connected  with 

^ai  be  found  to  be,  1st,  was  the  port  at  which  the  ship  J^f^j^^^l'^L^t'* 

touched  out  of  the  course  of  the  voyage  as  understood  by  turc. 
the  parties  ?  2d,  was  the  purpose  for  which  she  so  touched 
there  bond  fide  connected  with  the  main  object  of  the  ad- 
venture ? 

C^nless,  upon  the  true  construction  of  the  policy,  it  appears  A  liherty  to 

DJanifest  tliat  the  parties  had  a  different  meaning,  it  may  be  though*"on^^' 

**ten,  as  a  ffenenil  rule,  that  a  liberty  to  touch  and  stay,  though  *^*^»^<^'*.  "*  ^^^^ 

^  *^  ./'  ./  extensive  terms, 

^^ceived  in  very  extensive  terms,  can  only  confer  a  power  of  ran,  in  getioral, 

^^tingsuch  ports  as  lie  in  the  usual  and  DIRECT  course  between  powcrTf  visk- 

^  termini  of  the  voyage  insured.     This  inference  will  be  »"?.^">'^  porf* 

•^  •^  /  ^         ^  as  lie  in  the 

"^urmountably  strong  if  there  be  any  thing  in  the  language  utvai  atui  dinct 

(if  ii  1*  in  •  1  •    .  .    ^-  •  course  between 

"*  the  policy  expressly  favouring  such  an  mterpretation,  as  is  the  termini ; 

*own  by  the  following  cases :  —  ^peciaiiy  if 

^  "  there  be  any 

C/)  Metcalfe  r.  Parry.  4  Camp.  124.  • 
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Cases  of  devU. 
tioii  turning  on 
the  construc- 
tion of  clauses 
giving  liberty  to 
touch  and  sUijf, 

tiling  in  the 
)an;;uageofthe 
policy  expressly 
&vouring  such 
a  construction. 

Lavabrc  v, 
Wilson,  Dougl. 
286. 


Hogg  i».  Hor- 
ner, Park,  626, 
8th  ed. 


Rankcn  v. 
Ueeve,  Park 
on  Ins.  627, 
8th  ed. 


Gardners.  Sen* 
house,  3  Taunt. 
16. 


A  ship  was  insured  on  an  East  Indian  Toyage,  "  out  and 
home,"  "  with  liberty  to  touch  in  the  outward  or  homeward* 
bound  voyage  at  the  Isles  of  France  and  Bourbon,  and  at  all 
or  any  other  place  or  places  what  or  wheresoever;"  and  with 
a  stipulation  ^'  that  it  should  be  lawful  for  the  said  ship  in 
this  voyage,  to  touch  and  stay  at  any  ports  or  places  what- 
soever, as  well  on  this  side  as  on  the  other  side  of  the  Cape 
of  Good  Hope,  without  being  deemed  a  deviation."    Lord 
Mansfield,  in   the   course   of  argument,  intimated  a  clear 
opinion  that  the  general  words  were,  by  the   expressions 
"  in  the  outxcard  and  homeward-hound  voyage^  and  **  in  tliis 
voyage^  qualified  and  restrained  so  as  to  mean  ^^  aU  phces 
whatsoever  in  the  usual  course  of  the  voyage  to  and  from  the 
places  mentioned  in  the  policy.^  (m) 

Upon  the  same  principle,  where  a  sliip  was  insured  "  at 
and  from  Lisbon  to  a  port  in  England,  with  liberty  to  call 
at  any  one  port  in  Portugal  for  any  purpose  whatever," 
Lord  Kenyon  was  of  opinion  that  the  liberty  given  by  this 
policy  must  be  confined  to  ports  to  the  northward  of  LisboOf 
and  in  the  direct  course  of  a  voyage  thence  to  England;  and 
he  held  accordingly,  that  the  ship  was  guilty  of  deviation  in 
sailing  to  Faro,  a  port  to  the  southward  of  Lisbon,  althougl^ 
she  sailed  there  to  complete  her  cargo  —  a  purpose  connected 
with  the  voyage  insured,  (n) 

So,  where  a  ship  was  insured  "  at  and  from  Africa  to  tl*® 
Canaries,  Madeira,  and  Lisbon,  with  liberty  to  touch,  8t^y» 
and  trade  at  all  ports,"  &c.  "  in  the  voyage^'^  it  was  held  tb^*» 
after  having  once  moored  at  anchor  for  twenty-four  ho**** 
in  a  port  in  Africa,  so  as  to  give  an  inception  to  the  ri^^* 
she  could  not  then  proceed  to  the  southward,  but  only  nor^'^ 
ward,  tow^ards  Europe,   the  object  being  only  to  prot^^^ 
deviations  in  the  direct  course  of  the  voyage  insured  {p) 

So,  where  a  ship  was  insured  "  at  and  from  London      ^ 


(m)  Larabrc  v.  Wilson,  Dougl.  286. 
1  Dougl.  94.  Ros  ed. 

(n)  Hogg  r.  Homer,  Park,  8th  ed. 
626;  Marshall,   184. 


(o)  Ranken  v,  Reere,  Park,  8tk»  ^ 
627 ;  Marshall,  184. 
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Trinidad,  and  the  Spanish  main,"  with  liberty  "  to  call  at  all  Cases  of  devia- 
or   any  of  the  West  India   islands   and  settlements y^  ■  Sir  J.  the  construc- 
Mansfield  expressed  a  clear  and  undoubted  opinion  that  this  *\°"  <>*' J;|a"s^'« 
liberty  of  calling  must  be  confined  to  places  taken  in  the  touch  and  stay, 
direct   and   customary  course   between  the  termini   of  the 
voyage  insured,  and  therefore  could  not  be  held  to  protect 
the  ship,  after  having  once  sailed  southward  as  far  as  Deme- 
rara,  in  then  sailing  up  northward  to  Martinique  and  St. 
Thomas's,  unless,  indeed,  very  satisfactory  evidence  >vere  given 
that  such  was  a  customary  course  on  such  voyages  as  those 
insured  in  this  policy.  (/;) 

§  140.    Where,  however,  upon  the  true  construction  of  the  The  ship,  how- 
whole  policy,  it  plainly  appears  that  the  parties  could  not  have  ports  that  lie 
intended  to  give  this  limited  effect  to  these  clauses,  they  will  he  ^^^^  ?  ^'  special 
held  to  confer  a  power  of  visiting  any  ports  within  the  scope  of  cases,  that  lie 

,.        .,y.,  ?J7'  diametrically 

int  policy,  although  tricy  may  lie  wide  of  the  usual  and  direct  opposite  to  the 
course  between  the  termini  of  tlie  voyage,  and  even,  under  very  ^^  vovalre'*  ^ 
tj^dal  circumstances,  those  which  lie  in  a  diametrically  opposite  provided  this 
direction ;  provided  only  that  such  ports  be  visited  for  some  purposes  con- 
purpase  connected  with  the  prosecution   of  tlie  adventure  nwin  object  of 
contemplated  by  the  policy.  **»«  adventure. 

Thus,  where  a  trading  ship  was  insured  on  a  homeward  Bragg  r.  Au- 
voyage  "  at  and  from  Martinique,  and  all  or  any  other  of  the  4^Taunt.  229. 
^'ett  India  Islands,  to  London,"  with  liberty  "  in  that  voyage 
to  touch  and  stay  at  any  ports  or  places  whatever,"  the  court 
held  it  no  deviation,  under  this  policy,  for  the  ship  to  put  in 
for  a  cargo  at  one  of  the  West  India  isles,  which  lay  very 
^e  of  the  direct  course  of  the  voyage  from  Martinique  to 
I^ndon.  (jj) 

So,  where  a  ship  was  insured  "  at  and  from  Antigua  to  Metcalfe  r. 

"Pi  ttt         l*arry,  4  Camp. 

^giand,  with  liberty  to  touch  at  all  or  any  of  the  West  123. 

(p)  Gardner  v.  Senhouse,  3  Taunt,  liberty  given  her  **  to  touch  for  any 

^'  purpose  whatever,*'  in  order  to  com- 

(9)  Bragg  V.  Anderson,  4  Taunt,  pletc  her  cargo,  and  was  afterwards 

^'    See  also   Lambert  v,  Liddard,  lost  there  while  waiting  for  a  wind: 

^  uuQt  480.     In  the  case  of  Violett  the  court  were  clear  this  was  no  dc  • 

••Allnutt,  3  Taunt.  419.,  the  ship  put  viation. 
"<to  Penance,  where  she  had  express 
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Cases  of  devia- 
tion turning  on 
the  construc- 
tion of  clauses 
giving  lUterty  to 
touch  and  itay. 


Barclay  r. 

Stirling, 

5  M.  &  Sei.e. 


Baltic  risks. 


India  Islands,  Jamaica  included;^  and  the  ship,  in  order  to 
complete  her  homeward  cargo,  put  into  St.  Kitts,  which  lies 
wide  of  the  direct  course  of  the  voyage  from  Antigua  to 
England ;  it  was  contended  that  tliis  was  a  deviation ;  but 
Chief  J.  Gibbs  held  clearly  that  it  was  not,  for,  by  including 
Jamaica,  which  lies  at  least  500  miles  wide  of  the  dbect. 
course  of  the  voyage  from  Antigua  to  England,  it  plainly^ 
appeared  to  be  the  meaning  of  the  parties  that  the  islands 
might  be  touched  at  without  regard  to  their  lying  on  or  o3c 
such  direct  course,  {s) 

Freight  was  insured  on  a  voyage  "  from  Jamaica  to  the 
United  Kingdom ; "  and  liberty  was  given  in  the  policy  "  f  <3 
call  at  all,  any  or  every  one  of  the  foreign  and  British  West 
India  islands,  with  leave  to  discharge,  exchange,  and  take  goodts 
at  any  ports  or  places  she  may  call  at,  or  proceed  to,  without 
being  deemed  a  deviation : "  the  ship  was  driven  ashore  on 
the  coast  of  Cuba,  where  she  had  washed  out  of  her  and  lost 
a  great  part  of  her  original  cargo :  she  was  then  taken  into 
the  Havannah   to  repair,  and   there,  after  being  repaired, 
besides  the  remains  of  her  original  cargo,  loaded  on  board  » 
fresh  cargo  of  colonial  produce,  on  freight,  with  which  sie 
proceeded  on  to  her  original  destination:  this  was  held, under 
the   extensive   liberty  contained   in   tliis   policy,  to  be  no 
deviation,  (f) 

Many  instances  occurred  during  the  pressure  of  Napoleons 
continental  system,  of  a  liberal  interpretation  of  such  clauses 
in  those  adventures  generally  called  "  Baltic  risks : "  not  be- 
cause the  court  in  such  cases  were  guided  by  any  peculitf 

principles  of  interpretation,  but   because  the  troubled  and 

• 

shifting  nature  of  our  relations  with  the  difierent  ports  i^ 
the  Baltic  under  the  political  circumstances  of  the  tifl^ 
was  such  as  to  render  the  voyages  then  insured  for  thoflC 
seas  more  vague  in  their  objects,  and  less  definite  in  thetf 
limits. 

Thus,  where  goods  were  insured  "  at  and  from  London  to 
any  port  or  ports  in  the  Baltic,  backwards  and  forwards^  S^> 

(»)  Metcalfe  r.  Parry,  4  Camp.  123.         (/)  Barclay  v.  StirliDg,  5  M.  &&  6- 
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with  leave  to  touch  and  stay  at  any  ports  or  places  for  all  Cases  of  devia- 

purposes  whatever : "  it  was  held,  that,  under  this  clause,  the  the  construe-^ 

ship  might  go  into  and  stay  at  any  port  in  the  Baltic,  in  order  ^^^"n"^^},'!!i*^. 

to  obtain  information  as  to  the  political  state  of  other  ports  touch  and  stay, 

therey  without   its   being  deemed   a  deviation ;    because  the  Putting  into 

obtaining  such   information  was  a  necessary  purpose   inti-  fnformaUo^M 

mately  connected  with  the  prosecution  of  such  a  voyage  as  *<>  ^^^  political 

.  .  ,  .  .  .    ^  state  of  other 

that  which  was   insured,  in   which   no   ports   of  discharge  ports,  held 
were  named,  and  the  ship  could  not  venture  to  proceed  to  -1^^  B^tic'ri&k. 
Miy  without   first  learning  whether  they  were   friendly  or  Rucker  o.  All- 

h08tile.(«)  nutt.l5E«,,. 

So  where  a  ship  was  insured  on  a  similar  voyage,  under  a  Nor  calling  for 
policy  which  varied  from  that  last  mentioned  in  not  contain-  the  same  port, 
ing  the  words  **  backwards  and  forwards^  and  in  fflvinff  an  Mellish  v.  An- 

drews,  2  M.  & 

express  liberty  to  touch  at  any  port  or  ports  "/or  orders^^  or  Sol.  2*6. 
other  purposes,  it  was  held  no  deviation /br  the  ship,  before  she 
^ fixed  upon  her  port  of  discharge,  to  call  for  orders  twice  at 
Ae  same  port,  (y)  In  this  case,  as  Lord  Ellenborough  remarks, 
**  the  adventure  is  stated  to  be  a  voyage  all  over  the  Baltic, 
^  object  of  the  adventure  was  that  the  assured  should  call 
•8  often  as  necessity  required,  and  there  is  nothing  in  the 
Dfttore  of  the  thing  which  makes  calling  again  at  the  same  port 
•hsurd  or  contrary  to  what  may  be  presumed  to  have  been' 
^  intention  of  the  parties."  (w)  When  this  case  ciime 
before  the  court  of  error,  the  judgment  of  Lord  Ellenborough 
'^  affirmed:  but  Sir  Vicary  Gibbs,  who  delivered  the 
judgment  in  error,  laid  great  stress  on  the  point  that  the  ship 
*^  «<rf  fixed  upon  her  port  of  discharge  ;  had  she  done  so,  he 
^bought  she  would  then  have  been  obliged  to  take  the  ports 
^  their  order  of  succession,  (x) 

(*)  Rucker  *.    AUnutt,  \\5   East,  v.  Andrews,  IG  East,  312);  but  in  his 

*^  judgment  in  2  Maulc  &  Scl.  he  states 

(')  Mellish  V.  Andrews,  2  Maule  &  that    th%  non-introduction    of   these 

^*  86.    On  the  former  trial  of  the  words  could  make  no  difference  under 

^"'^ cue,  Lord  Ellenborough  thought  the  circumstances, 
^vii  a  deriation,  especially  as  the         (ir)  2  Maule  &  Sel.  34. 
Miejr  did    not    contain    the    words         (x)    Andrews  r.  Mellish  in  Error, 

"laeiMnii  amdfirwardt''  (see  Mellish  5  Taunt  495. 
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Cases  of  devia-      •The  two  following  dccisions  procccd  upon,  and  perl 

tion  turnine  on    •  •■  .1^1  •      •    1 

the  construe-      ^^  sonie  degree  extend,  the  same  principle. 

tion  of  clauses         ^  convict  sliip  was  insured  on  a  voyage  "at  and  fi 

giving  hbertif  to  .  *  "^    ° 

touch  and  stay.  London  to  New  South  Walcs,  and  at  and  from  thence  to 

Armett  v,  ship's   hading  port    or    ports   in  the  East   Indies,  Pen 

Moot'  ^50  China,  or  elsewhere,  forwards  and  backwards,  and  backwat 

Under  a  policy  and  forwards,  as  well  on  this  side  as  on  the  other  side  of  i 

fuJerty  to^ouch  Cape  of  Good  Hopc,  until  her  safe  arrival  at  her  final  port 

andstoy  at  discharge  in  Great  Britain,"  with  leave  for  the  ship  "in  t 

any  ports  what*  '^  * 

ever,  for  any  voyage  insured,  to  proceed  and  sail,  to  touch  and  stay,  at  flJ 
ever,  a  Khip  ports  or  places  whatsoever,  and  wheresoever,  and  for  oj 
may  (if  It  be      purpose  whatsoever,  without  being  deemed  a  deviation,^^ 

consi&tent  with  .  , 

the  o!)ject  of  The  ship,  after  arriving  at  New  South  Walcs,  and  di 

trade  and  rf/«-  charging  her  convicts  there,  sailed  in  ballast  to  Batavi 
charge  part  of     ^j^ere  shc  took  in  a  cargo  of  iron  for  Sourabava :  sailed 

her  homeward  °  •' 

cargo,  in  ex-  that  port,  discharged  her  iron  there,  and  took  in  a  cargo 

other  goods,  ricG  for  the  Mauritius :  at  the  Mauritius  she  unloaded  jw 

da°uM*ofth  ^^  ^^^  ^^^^^  intending  to  load  on  board  there  a  cargo  of  cott 

policy  describ-  for  England,  but  being  on  survey  found  unseaworthj,  v 

ing  the  voyage    .       ,  ,  111 

mentions  only    broken  up  there  and  sold. 

loading  ports.  rj.j^^  j^^^  f^^^^'^^  ^^  ^j^^  ^^j^  ^j^^^^  ^j^^  ^j^jp  j^^j  ^^^  ^^^ 

at  too  many  places,  nor  stayed  there  an  unreasonable  time,  I 
had  pursued  the  usual  course  on  a  voyage  of  this  description. 

The  defendant,  however,  contended,  that  the  havi 
touched  at  these  different  ports  for  the  purpose  not  only 
loading,  but  also  of  discharging  goods,  was,  under  the  ter 
of  this  policy,  a  deviation ;  but  the  court  held  it  was  i 
so.  {y) 

Park,  J.     "  The  terms  contained  in  the  policy  cannot 
more   general   and   extensive.     The  vessel  might  sail  a 
touch  at  any  ports  or  places  whatsoever,  for  any  purpo 
whatsoever.     Is  not  trading  a  purpose  ?     If  an  underwri 
enters  into  a  covenant  of  this  kind  it  is  his  own  fault," 

The  next   case   shows   that,   if  consistent   with,  and 
furtherance  of  the  general  purposes  of  the  voyage,  the  A 
under  such  a  liberty,  will  be  justified  in  calling  and  tak 

(y)  Armett  v.  Innes,  4  J.  B.  Moore,  150. 
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goods  on  board  at  a  port  which  lies  even  directly  out  of  the   Cases  of  devia- 

.  1  •  7   **®"  turning  on 

usual  course  from  the  terminus  a  quo  to  the  terunnus  ad  thccoastruc 

#»M^«M  **^"  ^^  clauses 

V"^^-  ^  giving  liberty  to 

A  merchant  here,  having  reason  to  expect  that  a  shipment  *ouch  and  stay. 

of  goods  would  be  made  on  his  account,  from  some*  of  the  Hunter  o. 

ports  of  the  Indian  Archipelago,  without,  however,  knowing  ioV&  Cr. 

of  what  nature  the  goods  were  to  be,  at  what  port  they  were  ®^^- 

to  be  loaded,  nor  by  what  ship  they  were  to  be  sent,  effected  such  liberty 

a  policy  on  goods  generally  on  board  of  some  one  out  of  four  ^  ?*"  ^^ 

different  ships,  named  in  the  policy  (with  leave  to  declare  his  at »  port  lying 

,     -  ..11  p  \         '       directly  out  ot" 

mterest  more  particularly,  as  it  might  thereafter  appear),  upon  the  usual  and 
a  voyage  "at  and  from  Sincapore,  Penang,  Malacca,  and  b^^^nth"'^'* 
Batavia,  all  or  any,  to  the  ship's  port  or  ports  of  discharge  'crmmi  of  the 

,  .     •  voyage*  as  dc- 

in  Great  Britain   or  Holland,"  &c.,  "  with  leave   to   touchy  scriiied  in  tne 
«tey,  and  trade  at  all  ar  any  ports  or  places  whatsoever  and  ^\^^'^  ^^^  ^ 
wheresoever  in  the  East  Indies^  Persia  («),  or  elsewhere,  and  furtherance  o£ 

the  true  objects 

also  with  permission  to  touch  and  stay  at  any  ports  or  places  of  the  adven- 
in  any  direction,  and  for  any  purpose  necessary  or  otherwise, 
purticularly  Sincapore,  Penang,  Malacca,  Batavia,  the  Cape 
of  Good  Hope,  and  St.  Helena,  and  to  take  on  board,  dis- 
charge, reload  and  exchange  goods  and  passengers  without 
being  deemed  a  deviation." 

Under  this  policy,  the  ship  took  in  part  of  her  cargo  at 
Batavia,  and  then  proceeded  to  Sourabaya  (another  port  in 
Java,  lying  400  miles  to  the  eastward  of  Batavia,  and  directly 
w^  of  the  course  from  Batavia,  or  any  other  of  the  four  ports 
^f^^ntioned  in  the  policy,  to  Europe),  where  she  took  on  board 
^e  remainder  of  her  cargo,  and  returned  with  it  to  Batavia, 
whence  she  sailed  for  Eiurope,  and  was  afterwards  lost  by  the 
P^ils  of  the  seas. 

The  Court  of  King's  Bench  held,  under  the  whole  circum- 
^ces  of  the  case,  and  considering  the  extensive  language 
^  the  policy,    that  the   putting   into   Sourabaya,  for   the 

(*)  It  vat  expressly  found  by  the  yoyage  from  either  Sincapore,  or  Pe- 

^^  cue  that  the  nearest  port  of  nang,    or    Malacca,    or    Batavia,    to 

^^  vtk  Ftnia  was  more  than  1000  Europe. 
^^  out  of  the  dirtet  course  of  a 
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Cases  of  deyia- 
tion  turning  on 
the  construc- 
tion of  clauses 
giving  liberty  to 
touch  and  stay. 


Judgment  of 
Lord  Tenter- 
den. 


Remarks  of 
C.  J.  Tindal. 


purpose  of  completing  her  cargo,  being  a  purpose  connected 
with  the  prosecution  of  the  voyage  insured,  was  no  deviation, 
although  that  port  lay  in  a  direction  diametrically  opposite  to 
the  direct  course  of  the  voyage ;  and  the  Court  of  Exchequer 
Chamber  subsequently  confirmed  their  judgment,  (i) 

Lord  Tenterden  remarked,  that,  from  the  circumstances  of 
the  case  and  the  form  of  the  policy,  the  object  of  the  assured 
plainly  appeared  to  be  to  protect  himself  against  losSj  what* 
ever  hind  of  goods  might  he  sent  him,  at  wluUever  port  thiey 
might  he  loaded,  and  by  whatever  ship  they  might  be  sent;  that 
the  underwriter  accordingly,  by  subscribing  such  a  policy, 
must  be  understood  to  have  intended  to  afford  a  protection 
equally  extensive,  if  the  language  of  the  policy  would  admit 
of  such  a  construction ;  that,  considering  the  very  extensive 
powers  given  by  the  policy,  the  ship's  sailing  to  Sourabsya, 
to  complete  her  cargo,  could  not  be  deemed  a  deviation, 
without  a  direct  contradiction  to  the  terms  of  the  policj,  it 
being  clear  that  she  sailed  there  for  the  purpose,  and  in  the 
prosecution  of  the  original  adventure,  contemplated  by  the 
policy,  (c) 

With  regard  to  the  objection  that  Sourabaya  was  entirely 
out  of  the  direct  course  of  the  voyage  insured,  his  lordihip 
remarked,  "  that  the  order  in  which  the  four  places  named 
stood  in  the  policy,  showed  clearly  that  a  voyage  in  the  direct 
geographical  course  was  not  thought  of''(d);  and  Chief  J» 
Tindal,  in  the  Court  of  Error,  in  reference  to  the  sanoc 
argument,  observed,  that  the  trading  under  the  clause  coold 
not  be  intended  to  be  confined  to  such  ports  or  places  only 
as  the  ship  touched  at  in  the  direct  course  of  a  voyage  fr^o* 
Batavia,  &c.  to  Europe;  for  the  clause  itself  gave  a  liberty 
so  to  trade  at  any  ports  or  places  whatsoever  in  the  Ea^ 
Indies,  Persia  or  elsewhere ;  "  whereas  it  was  expressly  fou**" 


(6)    Hunter  v.  Leathley,    10  B.  &         (d)   10  B.  &  Cr.  87S.    The  g«^ 

Cr.  858.     S.  C.  confirmed  in  Error,  graphical  order  is,  1.  Penangt  2*  ^^ 

7  Bingh.  317,    5  Moore    &    P.   457,  lacca,  3.   Sincapore,  4,  Batavia.     '^ 

1  Cr.  &  J.  423.     S.  C.  at  N.  Pr.,  LL  order  in   the   policy  is,   1.  Sincaf^ 

8c  Wels.  S44.  2.  Penang,  3.  Mahcea,  4.  Batam' 

(c)  See  10  B.  &  Cr.  871.  873. 
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by  the  special  verdict,  that  there  is  no  port  or  place  in  Persia  Cases  of  dcvia- 
\Dhich  is  not  more  them  one  thousand  miles  out  of  the  direct  the  construe 
jouree  from  Batavia,  &c  to  Europe."  («)  ^5^„°^  «^"^^^ 

touch  and  stay. 

§  141.  £ven  although  the  port  visited  may  be  within  the  But  unless  the 

terms  of  the  policy y  so  that  the  mere  fact  of  visiting  it,  if  other-  which  Uie'port 

wise  justifiable^  would  not  amount  to  a  deviation,  yet  the  ques-  *'  visited  be 

tion  still  remains,  whether  the  purpose  for  which  it  was  visited  the  true  object 

was  within  the  scope  of  the  adventure  contemplated  by  the  policy,  ^^^^^  visiting" 

for  if  not,  tlien,  as  the  following  cases  show,  the  ship's  visiting  ".  ^.***  *^®  *  ^®" 

it  will  amount  to  a  deviation,  the  port  may 
The  principle  is,  that  however  extensive  the  language  of  loeai  limits  of 

the  clauses,  "  the  permission  to  stay  *  for  any  purpose  what-  ^^^  ^^w^  "I 

CTer,'  must  be  for  some  purpose  within  the  scope  of  the  policy, 
adventure."  (/)     "  The  liberty  in  the  policy  must  always  be 
construed  with  reference  to  the  main  scope  of  the  voyage 
insured."  {g) 

Thus,  where  goods  were  insured  "  at  and  from  London  to  Williams  r. 

*j    , .  ,  Shee,  3  Campb. 

Berbice,  with  liberty  to  touch  and  stay  at  any  ports  and  places  459. 
whatsoever  and  wheresoever,  and  for  all  purposes  whatsoever,  I>elay  at  intcr- 

*^  .  .        mediate  port  to 

particularly  to  land,  load,  and  exchange  goods,  without  being  take  in  addi- 
deemed  a  deviation,^^  Lord  Ellenborough  held  that,  notwith-  ^hcrel^'^slii'p 
standing  the  extensive  terms  in  which  this  liberty  was  con^  ^^^^  convoy, 
ceivcd,  the  ship,  which  had  sailed  with  convoy,  was  guilty  of 
»  deviation  by  putting  in  to  Madeira  for  the  purpose  of 
unloading"  goods  and  taking  on  board  wines,  which  did  not 
form  part  of  the  subject  of  the  insurance,  and  there  delaying, 
for  that  purpose,  till  after  the  convoy  had  proceeded  on  the 
^<^age.  (A) 

^ere  can  be  no  doubt  that  Madeira  was  within  the  local 
"°iit8  of  a  policy  containing  such  an  extensive  liberty  as  in 
^^  case  just  cited;  and  the  ground  of  decision  accordingly 
^^  that  the  purpose  for  which  the  ship  touched  there  was 

(0  PerTiodal  C.J.,7  Bingh.  526.  (g)     Per     Lord    Ellenborough    in 

(f)  Per  Gibbs  J.  in  Langhornc  v.  Williams  v.  Shee,  3  Camp.  469. 

AUnutt,    4    Taunt.    519.      See    also  (A)  Williams  «.  Slice,  3  Camp.  469. 

tucker  v,  Allnutt,  15  East,  278. 
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Cases  of  dcvia-   alien  to  the  objects  of  the  adventure,  as  contemplated  by  the 

tion  turning  on         .. 
the  construe-        policy. 

tion  of  clauses         ^'hc  foUowinff  authorities  show  conclusively  that  in  such 

^ving  hbtrtjf  to  ^  *' 

touch  and  stay,    cascs  the  sliip  Will  be  guilty  of  a  deviation,  though  the  port 

visited  may  be  within  the  local  limits  of  the  risk :  — 
Putting  in  to  -^  ^'^^P  ^^^  insuFcd  ou  a  voyagc  "  at  and  from  Para  to 

obtain  informa-  jy^^  Yorky^  during  her  stay  there,  and  at  and  from  thence  to 

tion  for  the  ^  ^  "^  »        j      ^ 

purposes  of  Para,  "  with  leave  to  call  at  all  or  any  of  the  kVindward  am 
tun?  **^'  *  ^*°'  Lcetcard  Islands  on  her  passage  to  New  Yorky  with  leave  to 
Hammond  v.  discharge^  excliange,  and  take  on  board  the  whole  or  any  port 
Aid.  72  ^f  «wy  cargo  or  cargoes  at  any  ports  or  places  she  might  call 

at  or  proceed  to,  particularly  at  all  or  any  of  the  tVi/idward 
and  leeward  Islands,  without  being  deemed  any  deviation,  and 
without  prejudice  to  that  insurance,^^  Under  this  extenrivc 
liberty,  the  ship,  after  sailing  from  Para,  on  her  passage  to 
New  York,  put  into  St.  Thomases  and  St.  Bartholomew'h 
two  of  the  Leeward  Islands,  not  for  any  purpose  connected 
with  the  voyage  insured,  but  in  order  to  obtain  information 
for  the  shipowner,  whether  the  state  of  the  market  in  those 
islands  was  such  as  to  make  it  worth  his  while  to  send  goods 
out  there  in  another  vessel  of  his,  on  a  separate  adventure, 
from  New  York.  The  court  held  that,  although  these  islands 
were  undoubtedly  within  the  language  of  the  policy,  je* 
putting  into  them  for  a  purpose  wholly  unconnected  with 
the  voyage  insured,  and  which  had  reference  to  some  new 
adventure,  subsequently  to  be  undertaken  in  another  vesaA 
was  a  deviation,  (i) 
Stopping  to  A  ship  was  insured  on  an  outward  voyage,  "  at  and  froDJ 

portrwIiTre^by  -'^"^^  ^^  ^^^  P^^^  ^^  ports  of  loading  in  the  Baltic  or  Gulf  of 
the  terms  of  Finland,  with  liberty  in  the  said  voyage  to  tottch  and  stay  ^ 
ship  was'only  any  ports  or  places  whatever,  for  all  purposes,  particularly  ^ 
while  hMding  Elsincur,  without  being  deemed  a  deviation,'*^  The  ship's  ii*" 
goods  on  board,  tended  port  of  loading  was  Pillau ;  before  sailing,  however, 
more,  5  B.  &  ehc  had  taken  goods  on  board  for  Elsincur  and  Dantzic,  <u*" 
Aid.  45.  Qjj  jjgj.  yoyage  she  stopped  at  both  these  places,  in  order  to 

(0  Haranond  p.  Rcid,  4  B.  &  Aid.  72. 
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'er  those  goods^  and  was  afterwards  lost  before  reaching  Cases  of  devia- 
m :  The  court  held^  under  this  policy,  that  t/ie  stopping  the  construe-** 
diver  goods^  being  a  purpose  wholly  foreign  to  the  main  **?"  °^  f-^"!^^ 
ct  of  the  voyage  insured,  was  a  deviation.  ( j )     "  Here,"  touch  and  ttay. 
Chief  J.  Abbott,  "  the  voyage  was  from  Hull  to  a  port  Remarks  of 
oading  in  the  Baltic,  and  if  the  ship  had  gone  into  Elsi-  J^^'^  '^*"*^'- 
:  or  Dantzic,  to  see  if  she  could  get  a  cargo,  that  would 
J  been  a  purpose  connected  with  the  voyage,  and  conse- 
itly  would  not  have  been  a  deviation.     But  the  vessel, 
ict,  went  into  those  ports  for  the  purpose  of  delivering 
Is,  which  was  wholly  unconnected  with  the  object  of  the 
age  insured."  (A) 

142.  In  like  manner,  although  the  words  of  the  clause  However  ex- 
ng  a  liberty  to  touch  and  stay,  &c.,  are  of  the  most  guageofthe 
Jnrive  nature,  and  wide  enough  in  themselves  to  cover  ^fii^o*^***'^ 
nnediate   voyages,   yet    that    means    such    intermediate  protected  by 
'igtt  only  as  have  for  their  ultimate  object  the  accomplish'  the  time  of  loss, 
t  of  the  purposes  of  tlie  principal  voyage  insured;  and  *Jjf J*^ °"  * **"" 
ship  will  not  be  protected  by  such  a  policy  if,  at  the  not  connected 
s  of  loss,  she  be  on  a  distinct  voyage,  not  subordinate  to  sured  in  the 
connected  with  the  voyage  or  voyages  contemplated  by  p**^**^^- 
parties  as  the  principal  objects  of  the  contract,  {f)    The 
)wing  case  is  an  illustration  of  this  principle :  — 
i  ship  was   insured  at  and  from  London  to  New  South  Bottomley  t». 
w,  and  at  and  from  thence  to  ail  ports  or  places  m  .the  Cr.  210. 
^t  Indies  and  South  America,'^  with  liberty  "to  proceed 
tail,  to  touch  and  stay  at  any  ports  whatsoever,  Sfc,  for 
purposes  whatsoever,  jyarticularly  to  trade  and  sail  back' 
«&  and  forwards,  and  forwards  and  backwards." 
^nder  this  policy  the  ship  sailed  from  London  with  con- 
«  for  New  South  Wales,  and  soon  after  arriving  there 
captain  received  orders  from  his  employers  to  proceed 
^  New   South  Wales  to  the  East  Indies.     Before  this, 

)  Solly  V.  Whitmore»  5  B.  &  Aid.         (/)  Bottomley  v.  Bovill,  5  B.  &  Cr. 

210. 
)  Ibid.  47. 
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Cases  of  devia-  howcvcr,  he  had  entered  into  engagements  for  a  voyage  to 
thTconTtnw-^"  New  Zealand  and  back  again  to  New  South  Wales,  and 
tion  of  clauses    accordinorlv  sailed  on   this  voyage,  intendin^c  to  return  to 

giving  liberty  to  ®  -^  J    o  ^  o 

touch  and  stay.    Ncw  South  Walcs  and  then  return  thence,  as  directed  by 

his  employers,  for  the  East  Indies.  On  his  way  back,  how- 
ever, from  New  Zealand  his  ship  was  lost,  and  the  under- 
writers resisted  payment,  on  one  ground,  amongst  others, 
that  as  New  Zealand  lay  entirely  out  of  the  course  of  the 
voyage  from  New  South  Wales  to  the  East  Indies,  the  sailing 
thither  was  a  deviation,  even  under  the  extensive  terms  of 
this  policy,  and  the  court,  on  the  principle  already  stated, 
held  that  it  was  so.  {m) 
Hamilton  v.  Upou  the  Same  principle,  where  an  insurance  was  effected 

&^Weu"'49.       ^^  goods  ou  board  a  ship  which,  as  appeared  upon  the  fiice  of 

the  policy,  was  meant  to   act   as  a  tender  to  other  ships 
employed  in  the  palm  oil  trade  on  the  African  coast;  die 
court  held  that  it  was  a  deviation,  for  a  ship  so  insured,  to 
sail  away  from  the  Benin  river  (where  she  had  been  for  some 
time  acting  as  a  tender)  to  Camaroons  with  the  cargo  of  one 
of  the  oil  ships  which  had  gone  ashore  at  the  bar  of  the 
Benin  river,  and  accordingly,  although  the  policy  contained 
the  most  extensive  liberty  to  touch  and  stay  (n),  they  held  tb© 
undenvriter  discharged  from  all  liability  for  a  loss  that  took 
place  wliile  the  ship  was  sailing  on  her  homeward  voyage  firooo 
Camaroons,  where  she  had  taken  in  part  of  her  homew^**^ 
cargo,  for  an  island  in  the  African  coast,  where  she  intend^ 
to  put  in  for  further  lading  on  her  way  back  to  Liverpoo* 
the  judge,  at  the  trial,  and  the  court  in  banc,  put  the 


(m)  Bottomlcy  r.  Bovill,  5  B.  &  Cr.  being  deemed  a  dniaium  ;  aod    "^^  ^ 

210.  liberty  also  for  the  said  ship  in  the  ■"" 

(n)  The  policy  was  **at  and  from  voyage  to  proceed  and  sail  to  and  C^^^^ 

Liverpool    to   any   port   or   place    of  and  stay  at  any  ports  or  places  wtB»^ 

loading    and    trade    on    the   African  ever,  and  to  load,  unlcMid,  reloads  "^ 

coast  and  islands  during  her  stay  and  barter,  and  exchange  goods  andl     P*^ 

trade  there,  and  at  and  from  thence  to  perty,  &c.,  partietdarfy  with  /Arv^ 

her  port  or  ports  of  discharge  in  the  tranship,**   and   with  a  memoimt*^^ 

United  Kingdom,  with  leave  to  call  at  *^thai  the  said  vessd  might  be  a^p'^^ 

all  ports  and  places f  backwards  mndfor-  and  used  as  a  tender  to  any  oiher  Mhip 

wards  and  forwards  and  backwards^  in  vessel  in  the  same  employ.  ** 
ttny   ordvr,    for   any    pvrposCf    withftut 
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(as  far  as  concerns  us  Iierej  upon  the  point,  whether  or  not  Cases  of  devia- 
thc  vessel  in  so  carrying  the  oil  to  Camaroons  had  not  been  t^^  construc- 
employcd  for  other  purposes  than  those  mentioiied  in  the  policy.  **°?  of  clauses 
They  were  clear  that  she  had  :  the  meaning  of  the  policy  only  touch  and  ttay. 
was,  that  she  was  to  be  employed  as  a  tender y  i.  e.  in  assisting 
the  loading  or  unloading  of  other  ships  at  their  port  of  dis- 
charge;  not   in  carrying  their  cargo   to   another   port,  for 
another  purpose,  quite  inconsistent  with,  and  wholly  inde- 
pendent of,  any  assistance  given  to  them  in  the  shape  of  a 
tender :  the  moment,  therefore,  the  ship  sailed  for  Camaroones 
that  was  a  deviation,  m  cflect,  from  the  policy,  and  the  under- 
writer was  discharged,  (o) 

§143.  We  now  come  to  the  consideration  of  those  cases  if  the  ship  be 
which  establish  the  position,  that  if  the  ship,  under  the  terms  of  ^"^*^  u\tinff 
the  policvy  was  justified  in  ORIGINALLY  visiting  the  port,  her  »nto  *J»e  port, 

her  subsenuent 

subsequently  tradingy  by  breaking  bulky  loading  or  unloading  trading  there, 
goods,  during  the  period  of  her  lawful  stay  there,  although  such  be^^f elcnTo^ 
trading,  Sfc.  may  be  foreign  to  the  main  purposes  of  the  ad-  ^®  '"»*"  P"'- 

poscs  of  the  ad- 

vejUure,  and  not  specifically  permitted  by  the  policy,  will  not  be  venture,  will 
hid  to  amount  to  a  deviation,  unless  it  causes  additional  delay,  alleviation*  un- 
OT  otherwise  substantially  varies  the  risk.  l^'*.*?  <»"«» 

j^  ,  ,  ,  additional  de- 

Formerly  tliis  was  otherwise.     Thus,  where  a  ship,  under  lay,  or  other- 
»  general  liberty  "  to  touch  and  stay,^^  was  forced  by  stormy  uaify*varles"the 
weather  into  a  port  of  distress,  and  obliged  to  remain  there  "'''^• 
^hree  weeks,  during  which  she  broke  bulk  and  discharged  a  meriy^her-' 
<iuantity  of  coals,  with  which  she  was  partly  freighted,  Lord  ^\^-     ^ 
Kenyon  held  this  to  be  a  deviation,  though  no  additional  deli,iEsp.6io. 
delay  was  caused  thereby,  on  the  ground  that  the  liberty  to  5  Esp.  95,** 
touch  at  any  port   could   never  be  extended  to   give   the 
assured  a  liberty  of  trading  at  any  port  where  she  happened 
to  touch,  (p)     So  where  a  ship  was  insured  from  Gibraltar 
to  Guernsey,  "  with  liberty  to  touch  and  discharge  goods  at 
^bon;^  and  the  ship,  while  waiting  at  Lisbon  for  a  convoy, 
^^  only  discliarged  part  of  her  loading  there,  but  took  in 
^•^A  goods   for  Gibraltar,  Lord  Ellcnborough   held  that, 

^0)  Hamilton  r.  Shedden,  '3  Mees.         (/>)  Stitt  v.  Wardell,  1  Esp.  610. 
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Cases  of  devia- 
tion turning  on 
the  construc- 
tion of  clauses 
giving  liberty  to 
touch  and  »tay. 

But  is  now 
firmly  esta- 
blished by  the 
following  cases. 


Raine  o.  Bell, 
9  East,  195. 


Ground  of  the 
judgment 


Cormick  p. 
Gladstone, 
11  East,  347. 


under  this  policy,  the  taking  in  goods  at  Lisbon  was  a  devis 
tion,  although  no  additional  delay  was  caused  thereby,  {q) 

These  cases,  however,  are  now  overruled  by  the  followin 
authorities,  which  have  established  the  more  liberal  constru4 
tion,  that  trading  at  a  port  which  the  ship  was  justified  i 
touching  at,  during  the  time  she  is  justified  in  staying  ther 
even  though  foreign  to  the  purposes  of  the  policy,  is  i 
deviation,  unless  it  gives  rise  to  an  alteration  in  the  risk. 

Ship  and  freight  were  insured  on  a  voyage  **from  tl 
ship's  loading  port  or  ports  in  the  coast  of  Spain  to  Londo 
%Dith  liberty  to  touch  and  stay  at  any  port  or  place  whatev 
without  being  deemed  a  deviation,^ 

The  ship,  owing  to  the  long  continuance  of  the  voyaj 
from  port  to  port  in  Spain,  fell  short  of  provisions,  and,  i 
procure  the  requisite  supply,  was  necessarily  obliged  to  pu 
into  Gibraltar.  While  the  ship  was  staying  at  Gibraltar 
taking  in  provisions,  the  captain  also  took  on  board  som< 
chests  of  dollars,  on  freight.  The  putting  into  Gibraltar  wai 
necessary  and  justifiable  under  the  circumstances,  and  no  addi- 
tional delay  was  caused  by  taking  the  dollars  on  board.  Upon 
these  facts  the  court  unanimously  held  that  there  had  been 
no  deviation,  on  the  ground  that  the  ship  had  gone  into  Gi- 
braltar on  a  necessary  occasion,  and  that  the  taking  in  the 
dollars  had  not  protracted  her  stay  longer  than  necessity  ju* 
tified.  (r) 

Lord  EUenborough  put  his  judgment  mainly  on  the  poio 
that  the  risk  had  not  beeii  substantially  varied :  no  addition^ 
delay  had  taken  place  ;  and,  as  to  the  increased  temptation  ' 
attack  caused  by  taking  treasure  on  board,  that  was  not  8U< 
an  alteration  of  the  risk  as  to  discharge  the  underwriter. 

So,  where  a  ship  was  insured  **  from  Stockholm  to  K* 
York,"  it  was  held  no  deviation  for  the  owner  of  live  sto 
on  board  to  take  in  provender  for  their  use,  while  the  ship9 
is  customary  on  such  a  voyage,  was  waiting  at  Ebinore  for  "^ 


{q)  Sheriff   v.   Potts,    5    Esp.    95.  but  even  then  it  is  overruled  by 

This  case  may  be  supposed  to  have  roche  v.  Oswin,  12  East,  131. 
proceeded  partly  on  the  principle  that         (r)   Ilaine  r.  Bell,  9  East,  195- 
expresiio    uniuM    est   exdusio    aUerius ; 
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purpose  of  taking  convoy  and  paying  Sound  dues ;  the  whole  Cases  of  devia- 
of  such  provender  having  been  loaded  on  board  before  the  the  construe- 
Sound  dues  could  be  paid,  so  that  no  additional  delay  was  **P*?  of  clauses 

*         '  •'  giving  liberty  to 

thereby  occasioned,  (s)  *ouch  and  »tay. 

In  the  case  of  Raine  v.  Bell,  the  policy,  it  will  be  observed,  it  makes  no 
was  on  ship  and  freighty  and  Lord  Ellenborough  laid  stress  this*po^nt"* 
on  this,  and  expressly  reserved  giving  an  opinion  as  to  the  ^*^e^iier  the 
effect  of  a  cliange  in  the  state  of  the  cargo,  upon  a  policy  "  on  ship  or  freight, 
goods ;"  because  the  taking  in  of  fresh  goods,  in  the  course  of  ^^  ^^  ^^  *' 
one  entire  voyage,  where  it  is  not  provided  for,  may  be  con- 
tended to  constitute  a  different  adventure  from  that  on  which 
the  ship  started  with  her  original  cargo.     The  following  case 
resolves  the  doubt  thus  raised,  and  shows  that  it  makes  no 
difference  whether  the  policy  he  on  goods  or  any  other  subject  of 
insurance ;  but  that  neither  under  the  one,  nor  the  other,  docs 
the  taking  in  of  fresh  goods  amount  to  a  deviation,  unless  the 
risk  insured  be  either  enhanced  or  varied  thereby. 
Goods  were  insured  on  a  voyage  "at  and  from  Gotten-  Larocher. 

k,     L  X  .       ,      T»   1  .         .  1    ,.,  .  n  Oswin,  1 2  East, 

Durgii  to  a  port  or  ports  m  the  Baltic  with  liberty,  m  case  ol  131. 
non-admittance,  to  unload  at  Carlshamn."     After  the   ship 
W  sailed  fix)m  Gottenburgh  with  convoy,  and  while  she  was 
tying  in  Malmoe  roads  under  orders  of  the  commodore,  one 
wternoon,  just  as  a  signal  had  been  made  to  prepare  for  sail- 

• 

^»  a  boat  came  alongside  with  some  boxes  of  indigo,  which 

firmed  no  part  of  the  original  intended  cargo,  but  had  been 

ordered  by  some  merchant  who  was  on  board  the  ship,  after 

'^f  wrival  in  Malmoe  roadstead.    Between  the  time  of  giving 

*he  signal  to  prepare  for  sailing,  and  giving  the  signal  to 

**^A,  the  whole  of  the  indigo  was  got  on  board,  so  that  no 

«elay  was  caused  by  taking  it  in,  and  the  ship  got  under  way 

*8  soon  as  she  otherwise^ would  have  done:    The  court  held 

"^  this  was  no  deviation  {t),  "  for  the  risk  insured  was  nei- 

"^f  enhanced  nor  varied ;  but  something  was  done  in  the  course 

^  fhe  voyage  which  made  no  difference  in  either,  and  therefore 

^^^  no  discharge  of  the  underwriter's  liability, ^^  (m) 

^^)   Cormick  v.  Gladstone,  II  East,         (u)  Per  Lord  Ellenborough,  13  East, 
^'^'  133. 

^O   Larocher.  Oswin,  12  East,  131. 
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Cases  of  di!via> 
tion  turning  on 
the  construc- 
tion of  clauses 
giving  liberty  to 
touch  and  ttay. 

Cascf  in  the 
United  States. 


The  principle  of  interpretation  thus  established  in  English 
law  lias  received  abundant  confirmation  in  the  jurisprudence 
of  the  United  States.  Thus,  where  a  ship,  under  liberty  to 
touch  and  stay,  sold  part  of  her  cargo,  while  detained  in  port 
by  an  embargo  (i?),  or  while  waiting  for  necessary  repairs  (tr), 
or  for  fear  of  capture  (x),  such  trading  was  held  not  to 
amount  to  a  deviation,  because  proved  to  have  caused  no 
delay  and  no  variation  of  the  risk. 


Il^  however, 
any  additional 
delay  is  caused 
by  such  trading* 
&c.,  it  will 
amount  to  a 
deviation. 


This  will  be  so 
even  where  the 
delay  is  caused 
partly  for  a 
purpose  con- 
nected with  the 
main  objects  of 
the  voyage,  and 
partly  for  ano- 
ther entirely 
foreign  to  it. 

As  by  staying 
at  a  port  under 
a  policy  "  out' 
wards^  partly 
to  dispose  of 
the  residue  of 
the  outward, 
and  partly  to 
procure  a 
homeward 
cargo. 

Inglis  p.  Vaux, 
S  Cainpb.  437. 


§  144.  In  all  these  cases,  however,  it  must  be  carefully  under- 
stood that  if  any  additional  delay  is  caused  by  the  trading,  it  will 
amount  to  a  deviation.  The  ship,  in  fact,  can  only  be  justi- 
fied in  engaging  in  any  act  of  trading  not  contemplated  by 
the  parties  to  the  policy,  and  unconnected  with  the  main 
object  of  the  adventure,  on  condition  that  such  trading  shall 
be  completed  during  the  period  of  her  lawful  stay,  at  an 
allowed  port,  for  a  justifiable  pur|)08e. 

Any  delay  caused  by  such  trading  beyond  the  time  bona 
fide  necessary  for  accomplishing  the  legitimate  purpose  for 
which  the  ship  visited  the  port,  is  a  deviation,  (y) 

Even  where  the  delay  is  caused  partly  for  a  purpose  connected 
with  the  main  objects  of  the  voyage  insured,  and  partly  f^ 
another,  which  is  entirely  foreign  to  it,  such  delay  will  he  r«' 
garded  as  a  deviation. 

Thus,  where  a  ship  was  insured  on  a  West  Indian  voy^^ 
outwards  "at  and  from  Liverpool  to  ^lartinique,  and  all  or  ^^^ 
of  the  Windward  and  Leeward  islands,  with  liberty  to  to^^ 
at  any  ports  or  places  whatever,^'*  it  was  held  by  Lord  Ell^^ 
lK)rough  that,  though  the  captain,  under  the  policy,  was  q,*^^ 
justified  in  putting  into  Antigua,  to  dispose  of  the  residti^^ 
his  outward  cargo,  yet  he  had  no  right  to  stay  there  ht^^ 
than  was  reasonable  for  that  single  purpose,  in  order  pc^^ 
to  dispose  of  his  outward,  and  partly  to  procure  a  hornet^  ^ 


(w)  f  Kingston  r.  Gerard,  4    Dall. 
Rep.    274.       Condy's    Marshall,    189. 

1  Phillips,  5:\5. 

(m)  t  Knne  r.  Columbian  Ins.  Comp., 

2  Johns.  Rep.  iidl.      1    Phillips    S^C. 


(x)  f  Hughes  r.  Union  Ins.  CZ<^' 
.3  Wheatstone'i  Rep.  159.     1  Ptii* 

53S. 

(y)  Williams  o.  Slice,  3  Camp-   "^ 
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cargo.      "When,"  said  his  lordship,  "the  disposal  of  his  Cases  of  devia- 
outward  cargo  ceased  to  be  the  sole  reason  of  his  stay,  the  the  construc- 
underwriters    on   this   policy  on  the  outward  voyage  were  ^^^^^^^ lii^^^^^, 

discharged."  (z)  touc^  ond  stay. 

But,  if  no  additional  delay  or  variation  of  the  risk  is  caused  /tiUer  if  no 
thereby,  the  mere  fact  of  putting  into  a  port  or  place  with  a  -^  caused.  ^  *^ 
two-fold  purpose,  partly  connected,  and  partly  unconnected  Warre  ».  Mil- 

JaF}  4  13.  &  Cr» 

with   the  adventure  coatemplated   by  the  policy,  will   not  539. 
amount  to  a  deviation.    Thus,  where  a  vessel  sailing  outwards 
from  London  to  Grenada,  was  insured  on  freight  homewards 
"at  and  from  Grenada  to  London,"  and  on  arriving  at  the 
island  (where  there  is  but  one  custom-house)  proceeded  to  de- 
liver her  outward  cargo  in  different  bays  there,  and  was  lost 
in  entering  one  of  these  bays  for  the  two-fold  purpose  of 
delivering  the  remainder  of  her  outward,  and  taking  in  an 
homeward,  cargo,  it  was  held  that  this  was  no  deviation,  but 
that  the  underwriters  were  liable  for  the  loss  of  the  home- 
ward freight,  (a) 

At  first  sight  it  appears  difficult  to  distinguish  between   Distinction 
the  class  of  cases  of  which  Hammond  v.  Reid  is  the  leading   Hlmmond  v 
authority  and  those  which  are  governed  by  Baine  v.  Bell.         Reid  and 

The  line  of  distinction,  however,   between   them  is,   in 

'eality,  sufficiently  clear  and  intelligible.     In  Hanmiond  v. 

field,  and  cases  of  that  class,  the  ship  would  not  have  touched 

^t  the  part  at  all  except  for  some  purpose  totally  unconnected 

^th  the  main  object  of  the  voyage  insured  ;  and  the  execution 

^^  wUch  purpose  was  itself  the  sole  cause*  of  the  delay.     In 

•^aine  V,  Bell,  and  the  cases  decided  on  its   authority,  the 

*hip  had  originally  put  in,  and  was  actually  staying  at,  the  port 

f^  Mome  purpose  connected  with  the  voyage  ;  and,  while  so  being 

^^Te  for  a  justifiable  and  necessary  purpose,  some  act  was 

^one,  which,  though  in  itself  it  might  be  unconnected  with 

^e  adventure,  and  not  originally  contemplated  by  the  parties 

^   the  policy,  was  yet  held  not  to  amount  to  a  deviation, 

■^^<^U8e  it  caused  no  material  variation  of  the  risk,  and  gave 

'^^^^  to  no  delay  which  would  not  otherwise  have  occurred. 

C«)  Inglisr.  Vaux,  SCamp.  437.  1.     4  B.  &  Cr.  538.     S.  C.  at  N.  Pr., 

<«)  WaiTC  IT.  Millar,  7  Dow.  &  R.     1  Car.  &  P.  237. 


case. 
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Cases  of  devia-  For  instance,  in  Hammond  v,  Rcid,  the  ship  would  never 
the  construe-  l^^^vo  touched  at  St.  Bartholomew's  at  all,  except  for  the  pur- 
tion  ^^pf^^  pose,  —  wholly  alien  to  the  object  of  the  voyage  insured^  —  of 
touch  and  stay,    procuring  information  for  the  guidance  of  another  adventure. 

In  Kaine  v.  Bell,  the  ship,  when  the  dollars  were  put  on 
board,  was  actually  staying  at  Gibraltar  for  provisions,  with- 
out which  the  voyage  insured  could  not  liave  been  prosecuted, 
and  no  extra  delay  or  risk  was  incurred  by  taking  them  on 
board. 

Summary  of  the       §  145.  The  principles  of  law,  therefore,  applicable  to  the 

positions  esta-      •    ,  a   x*  i?  xi_  i  ^     i_ 

Wished  by  the    interpretation  01  these  clauses,  appear  to  be  — 

1.  That  the  extent  of  the  powers  they  confer  on  the  ship 
is  to  be  judged  of,  not  so  much  by  verbal  criticism  on  the 
terms  employed,  (such  as  "  to  cally^  "  to  touchy^  or  "  to  touch 
and  stayy^)  as  by  reference  to  the  true  scope  and  nature d 
the  adventure  contemplated  by  the  policy. 

2.  That,  however  extensive  the  language  of  these  clauses 
may  be,  they  can  never  confer  a  power  of  visiting  ports  out 
of  that  which,  upon  a  fair  construction  of  the  whole  policy, 
appears  to  have  been  the  course  of  the  voyage  insured  as 
contemplated  by  the  parties ;  nor  can  they  justify  the  ship 
in  visiting  any  port,  even  though  within  the  local  limits  of 
the  voyage  insured,  for  any  purpose  unconnected  with  the 
main  object  of  the  adventure. 

3.  If  the  ship  visits  an  allowed  port  for  an  allowed  piu^ 
pose,  no  trading,  breaking  bulk,  landing,  or  loading  carg^s 
however  alien  to  the  main  object  of  the  adventure,  shall  b^ 
held  to  amount  to  a  deviation,  if  it  be  completed  during  tb* 
period  of  the  ship's  lawful  stay  in  such  port,  so  as  neither  t^^ 
cause  any  additional  delay,  nor  any  substantial  variation  ^^* 
the  risk. 

4.  If,  however,  such  trading  give  rise  to  any  delay  th^*''^ 
would  not  otherwise  have  been  incurred,  ic  will,  on  th^* 
ground,  amount  to  a  deviation. 


'\ 
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Sect.  V.    Change  of  Risk  hy  Delay. 

§  146.  As  the  sole  ground  upon  which  a  deviation  dis-  Change  of  risk 
charges  the  underwriter  is  that  it  varies  the  risk,  and  as  it  is 


Unrcasona!)1c 


evident  that  the  risk  may  be  as  much  varied  by  a  delay  orunMc"uf«d 

in    commencing  or  prosecuting   the  voyage  as   by  a  local  delay  in  com- 

divergence  from  its  prescribed  course,  it  follows  that  every  prosecuting  the 

such  delay,  if  unreasonable  or  i^nexcused,  will  discharge  the  the  mk*^^an?** 

underwriter.  discharges  the 

,  .  underwriter. 

In  the  words  of  Chief  J.  Tmdal,  "  The  voyage,  in  the  com- 
mencement or  prosecution  of  which  any  unreasonable  delay 
takes  place,  becomes  a  voyage  at  a  different  period  of  the 
year,  at  a  more  advanced  age  of  the  ship,  and,  in  short,  a 
different  voyage  than  if  it  had  been  prosecuted  with  reasonable 
and  ordinary  diligence ;  the  risk  is  altered  from  that  which 
was  intended  by  all  parties  when  the  policy  was  effected."  (i) 

With  regard  to  the  commencement  of  the  voyage,  it  is  quite  In  policies  «<rf 
clear  that  under  an  insurance  "  at  and  from,"  any  unreasonable  unreasonable  de- 
delay  that  takes  place  between  the  time  at  which  the  policy  comml'I^^mlnt 
attaches  on  the  ship  "at"  the  port,  and  the  time  at  which  of  the  risk  "a<" 

1  ,  ,  ,  the  port)  and 

sne  sails  on  her  voyage,  will  amount  to  a  deviation.     As  the  ship's  sail, 

long,  indeed,  as  she  is  bona  fide  preparing  f6r  her  voyage,  ih^r^  thc*^ 

^  by  repairs,  &c.,  the  delay  will  be  held  excused,  and  the  underwriter, 

underwriter  liable ;  but  if  aU  thoughts  of  the  voyage  be  laid  ^^  forTepaiis 

*«ide,  and  the  ship  be  still  kept  lying  in  port,  the  underwriter  ***"  *"y  ^^^*^^ 

.-,  ii^ox  purpose  con- 

^*1  be  discharged,  (c)     So,  although  the  voyage  may  not  be  nectedwith  the 
*l>a.Tidoned,  yet  any  waste  of  time,  or  unnecessary  delay  in  thr^^yag^^will 
P>i^  not  excused  by  justifying  cause,  nor  in  any  degree  con-  "*^*' 
JM^cted  with  the  purposes  of  the  voyage  insured,  will  be  held  hare  thi's  ^ 
to  amount  to  a  deviation;  as  where  a  yacht  lyins:  in  Bristol  e^^^ct, '^e delay 

1  ^  ./  ./      o       ^  must  be  a  ic<i»/e 

Dax-iDour  was  insured  on  a  voyage  "  at  and  from  Bristol  to  of  time,  uncon- 
^ndon,"  and  did  not  sail  (or five  months  after  the  policy  was  p^^swof  the 
*ected.  (rf)  ^°y*8^- 

(J>)  Per  Tmdal  C.  J.  in  Mount  v,  545.     Chitty   v,    Selwyn,   2   Atkyns, 

^'^ini,  8  Bingh.  122.  359. 

(c)  Per  Lord  Hardwicke  in  Mot-  {d)  Palmer  v.  Marshall,   8   Bingh. 

**•««©.  London  As&Comp.,  1  Atkyns,  79.  317. 
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Change  of  risk 
by  delay. 

The  conse- 
quence is  the 
same  when, 
under  a  policy 
"  at  and  from," 
on  a  homeward 
voyage,  the  de- 
lay takes  place 
before  the  risk 
hai  com- 
menced, by  the 
bhip*s  arrival  at 
the  out  port. 


So  the  inter- 
position of  an 
intermediate 
voj^Age  between 
the  end  of  tlie 
outward  and 
the  commence- 
ment of  the 
homeward  voy- 
age would  dis- 
charge the  un- 
derwriter, on 
such  a  policy, 
unless  such  in- 
termediate 
voyage  was 
sanctioned  by 
usage. 

Delay  in  the 
course  of  the 
voyuge,  if  un- 
reasonable, dis- 
charges the 
underwriter* 
Hartley  r. 
Ihiggin,  Park, 
8th  ed.  652. 


When  a  ship,  while  still  engaged  in  her  outward  voyage, 
is  insured  "  at  and  from  "  a  certain  port  for  the  voyage  home, 
it  is  implied  either  that  the  ship  is  at  such  j)ort  at  the  tunc 
of  effecting  tlie  policy,  or  that  she  shortly  will  be  there ;  if, 
therefore,  owing  to  some  unreasonable  delay  in  the  course  of 
performing  her  outward  voyage,  the  ship  is  prevented  from 
arriving  at  the  i>ort  "  at  and  from'^  which  she  is  insured  for 
her  homeward  voyage,  until  an  unreasonably  long  time  after 
the  subscription  of  the  policy,  such  dehiy,  unless  excused  by 
some  justifying  cause,  will  be  held  to  amount  to  a  deviation, 
although  the  outward  voyage  is  totally  foreign  to  the  under- 
writers on  the  homeward  policy,  (e) 

"  The  underwriter,"  says  Chief  J.  Tindal,  "  has  as  much 
right  to  calculate  upon  the  outward  voyage,  on  which  the 
ship  is  then  engaged,  being  perfonned  in  a  reasonable  time, 
and  without  unnecessary  delay,  in  order  that  the  risk  may 
attach,  as  he  has  that  the  voyage  insured  shall  be  commenced 
within  a  reasonable  time  after  the  risk  has  attached.   In  either 
case  the  effect  is  the  same,  as  to  the  underwriter,  who  lias 
another  risk  substituted  instead  of  that  which  he  has  insured 
against,  and,  in  both  cases,  the  alteration  is  occasioned  bj  the 
wrongful  act  of  the  assured  himself,  {f) 

On  the  same  principle,  where  a  policy  "af  and  from"* '^ 
effected  on  a  ship  while  abroad,  there  can  be  no  doubt  that 
a  delay  in  the  commencement  of  the  risk,  by  the  interposition 
of  an  intermediate  voyage,  would  discharge  the  underwriters 
on  the  ground  of  deviation,  unless,  indeed,  such  intermediate 
voyage  be  made  according  to  the  regular  and  customary 
coui'se  of  trade  on  the  voyage  in  which  the  ship  was  then 
engaged,  which  would  be  equivalent  to  notice  to  the  unde^ 
writers  that  the  risk  insured  would  probably  not  commence 
till  such  voyage  should  end.  (y) 

That  an  unreasonable  delay  in  performing  the  voyage  tnr 
siired  is  equivalent  to  a  deviation,  was  expressly  ruled  oy 
Lord  Mansfield,  in  the  case  of  Hartley  v.  Buggin,  in  whicb> 


(e)  Mount  t'.  Lai  kins,  8  Bingh.  108. 
Freeman  v.  Taylor,  ibid.  124. 
(/)  Per  Tindal  C.  J.,  8  IJingh.  122. 


(y)  Vallance  v.  Dewar,  I  Camp-  ^ 
Sec  also  8  Bingh.  121. 
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5  ground  of  defence  being  the  detention  of  the  ship  as  a  Change  of  risk 
ating  slave  depot  on  the  African  coast,  his  lordship  said,    ^  *^  "^' 
Fhe  single  point  before  the  court  is,  whether  there  has  not 
en  what  is  equivalent  to  a  deviation  —  whether  the  risk  has 
t  been  varied,  no  matter  whether  the  risk  has  or  has  not 
en  thereby  increased.  (A) 

A  delay  at  the  termination  of  the  voyage  insured  is,  if  So  it  does 
lexcused  and  unreasonable,  as  much  a  deviation  as  though  ^^JtHon  of 
had  occurred  in  any  of  its  intermediate  stages.     Thus,  the  voyage. 

^  ,  °  Samuels  v. 

bere  a  ship  insured  "  at  and  from  Sierra  Leone  to  London  "  Royal  Ex- 
AS  delayed  in  the  Thames,  off  Deptford  dockyard,  from  panyfs  B. &' 
le  18th  to  the  27th  of  February,  before  she  was  admitted  ^■"-  ^^^• 
to  the  dock  to  unload  her  cargo,  it  was  not  disputed  that 
lis  delay,  if  unexcused  or  unnecessary,  would  amount  to  a 
aviation  at  that,  as  at  any  other,  stage  of  the  voyage,  (i) 

§  147.  It  is  only,  however,  an  unreasonable  or  unexcused  delay.  The  delay, 

e.  a  wilful  and  unnecessary  waste  of  time,  that  will  amount  order  to'dls- 

>  a  deviation ;  if  justified  by  necessity,  or  incurred  bond  fide  j^^^Jjf  V**®  ""'. 

^th  a  view  to  the  purposes  of  the  voyage  insured,  the  be  a  wii/ui  and 

nderwriter  will  not  be  discharged  by  the  delay,  although  its  tpante  oftUne: 

bflolute  duration  may  be  very  considerable.  ilry  foAhT" 

"  To  discharge  the  policy,"  says  Lord  EUenfoorough,  "  there  purposes  of  the 

>ii8t  be  a  clear  imputation  ot  waste  oi  time ;  mere  length  of  bond  fide  in- 

nae  elapsing  between  the  sailing  of  the  vessel  and  the  under-  that^ew  ^or 

"ritiiiff  of  the  policy,  is  not  of  itself  sufficient,  for  it  is  capable  "nctioned  by 

?n     T       .•        ryr  /  the  usage  of 

'  explanation,    {j)  the  trade,  it 

"  What  delay  will  constitute  a  deviation,"  says  Mr.  J.  JeVence!  al-  * 
^oiy,  "  depends  on  the  nature  of  the  voyage  and  the  usage  ^bough  the 

trade.     That  delay  which  is  necessary  to  accomplish  the  may  be  consi- 
^^cts  of  the  voyage^  accordiyig  to  the  course  of  the  trade, 

incurred  bon&  fide,  cannot  be  admitted  to  avoid  the  in^- 
'•once."  (A) 

(^)  Hartley  «.  Buggin,  Park,  652.  (i)  Samuels  t>.  Royal  Ezch.  Comp., 

^  «^    See  infra;  and  see,  in  illus-  8  B.  &  Cr.  119. 

*^^  of  the  same  principle,  Hamilton  (jf)  Grant  v.  King,  4  Esp.  175. 

^bedden,    3    Mees.    8c    Wels.    49.  (A)   ^  In   Colonial  Ins.    Comp.    v, 

|^'»iHpi».IrTing.  7  Man.  &  Or.  328.  Catlett,    18  Wheatstone's   Rep.   283. 

**  ^  8  Seott's  N.  R.  3.  1  Philli|>s  on  Tos.  527. 

C  C 
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Change  of  risk        So  Chief  J.  Tindal  lays  it  down  in  a  recent  case,  that  the 

^  "  detention  for  a  reasonable  time,  for  the  purposes  of  the  adceih 

methcr  the      ^^j^^  must  be  allowed ;  and,  whether  the  delay  be  reasonable  or 

delay  be  re»-  »         -»  ^ 

itonable  or  not    not,  must  he  determined  not  by  any  positive  or  arbitrary  rtdtf 
state  of  things    ^^^  ^ff  l^  *lo,te  of  things  existing  at  the  time,  at  the  part  where 

port  where  the        The  following  cascs  show  that  when  the  delay  is  excused 

ship  happens  to...  .  ii«i/.  i  .1 

be.  by  its  object,  or  is  reasonable  with  reference  to  the  particular 

scope  and  purpose  of  the  voyage  insured,  it  will  not  amount 
to  a  deviation :  — 

Smith  9.  Sur-         A  ship  was  insured,  on  the  15th  o£  Mayy  on  a  homeward 

25.  voyage,  "  at  and  from  Pillau  to  London."     The  ship,  which 

waa  at  Pillau  when  the  policy  was  effected,  was  obliged  to 
be  thoroughly  repaired  there  before  she  could  bqjI  on  the 
voyage  insured;  these  repairs  were  not  completed  till  the 
end  of  June,  when  the  water  in  the  harbour  had  become  ao 
low  that  she  could  not  get  over  the  bar,  and  she  did  not 
actually  sail  till  November.  Lord  Kcnyon  held  that  this  was 
not  such  a  delay  as  to  discharge  the  policy,  (tn) 

Grant  r.  King,       A  policy  was  effected  in  August,  1789,  on  an  American 
'^^'  *  '        ship  "  from  Brest  to  London,"  agiunst  British  capture.    The 
ship  at  the  time  the  policy  was  effected,  was  lying  in  Brest 
harbour,  then  blockaded  by  the  British,  and  the  main  object 
of  the  policy  was  to  protect  her  against  British  capture.  The 
ship  did  not  sail  till  March,  1790;  it  was  contended  thit 
this  delay  of  nearly  seven  months  discharged  the  underwriters; 
but  proof  having  been  given  that  the  voyage  had  never  been 
abandoned,  and  that  the  time  had  been  consumed  in  boniJJ^ 
attempting  to    procure   an  American  crew   from  EugLmd 
(there  being  no  possibility  of  doing  so  in  France),  a  spedal 
jury,  under  the  direction  of  Lord  Ellenborough,  found  fo"' 
the  plaintiff.     Lord  Ellenborough  told  the  jury,  that  wbiJ® 
the  vessel  was  in  a  fair  state  of  preparation  for  the  voyage 
it  was  covered  by  the  policy ;  but  if  the  voyage  was  abaudoa^ 
for  a  length  of  time,  the  underwriters  would  be  di8chaig<e^ 
**  Hie  question   whether  there   was  an   abandonment  of  /*^ 

(0  In  Phillips  9.  Inring,  7  Mann.         (m)  Smith  r.  Surridge,  4  Esp^  ^' 
&  Gr.  app.  328. 
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criginai  adventure  is  to  be  decidedy^  said  Lis  lordship,  ^^  from  Clianpc  of  risk 

a  fair  remew  of  all  existing  circumstances  at  the  time  when  ! 

the  voyage  might  reasonably  be  presumed  to  commence. 
Here  the  extreme  difficulty  of  obtaining  men  is  to  'be  taken 
into  consideration."  (n) 

The  VMon  point  in  all  the  cases  isy  to  consider  whether  the  The  question  is, 

debiy  were  bon&  fide  incurred  with  a  view  to  promote  and  carry  J^^^oned^or*' 

€ntt  the  main  objects  of  the  voyage  insured,  ^*»  **>«  ;*«^«y 

*^  '^  ^  necessarily  in- 

Thus,  where  a  vessel,  chartered  for  the  timber  trade  be-  curml  with  a 
tween  this  country  and  the  United  States,  was  insured  on  ^®^  and'^carry 
a  voyage  "  from  London  to  her  loading  port  in  Virginia  and  ^y}  *^c  "»**" 
back  to  London,''  it  was  held  that  her  waiting  fifteen  months  adventure? 
at  Norfolk,  her  loading  port,  until  an  embargo  was  taken  off,  Schroedcr  r. 
and  long  enough  afterwards  to  take  on  board  a  cargo  of  7  Taunt  462. 
Inmber  there,  was  not  a  deviation,  although  the  ship  might 
have  sailed  home  in  ballast  immediately  the  embargo  was 
lud  on.  (o) 

So,  where  the  captain  of  a  ship,  insured  on  a  trading  voyage  Bain  v.  Case, 
to  all  or  any  ports  in  the  North  or  South  Pacific  Ocean,  49^.**^'^' 
delayed  one  hundred  and  nine  days  at  one  of  the  ports  in 
those  seas,  in  the  hope  of  getting  permission  to  land  her 
outward  cargo,  for  which  purpose  he  was,  during  that  time, 
negotiating  with  the  government ;  a  special  jury,  under  the 
Erection  of  Lord  Tenterden,  found  that  the  delay  was  not 
imreaBonable.  (p) 

So,  where  a  seeking  ship  insured  on  a  trading  voyage  '^  at  Phillips  v, 
ttd  from  London  to  Bombay  and  thence  to  China  and  back  &GrfsiZ5. **"" 
to  the  United  Kingdom,"  stayed  at  Bombay  for  more  than 
at  months  after  she  was  ready  to  take  in  cargo  there,  for  the 
pvpoee  of  procuring  a  remunerating  freight,  such  delay  was 
<^  to  be  no  deviation,  since  it  was  justified  by  a  purpose 

*^nctly  connected  with  the  main    object    of  the    adven- 
ture, (y) 

(*)  Gnait  V.  King,  4  Esp.  174  Ins.  Comp.,  2  Johnson's  Rep.  143.     1 

(')  Sehnider  v,  Tbompaon,  7  Taunt.  Phillips  on  Ins.  526. 

^^  (q)  Phillips  V,  Irving,  7  Man.  &  Gr. 

(f )  Bain  v.  Case,  3  Carr.  &  Payne,  325.     8  Scott*s  Rep.  8. 
^    Sea  also  f  Suydam  o.   Marine 
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Change  of  risk  In  tlic  jurisprudence  of  the  United  States  the  same  priiid{fe 
7 ^^_  .*  _  _  has  been  illustnited  by  geveral  decisions,  which  appear  to  hxt 
Mmc^truiV****  proceeded  on  a  very  sound  application  of  general  rules,  (t) 
UDitcd  Sutes.  Thus,  if  a  vessel  enters  a  port  to  dispose  of  her  cargo^it 
uin  theii^it^d  ^^  ^^^^  decided  by  ^Ir.  J.  Story,  that  the  master  may  mj 
price  for  a         there  a  reasonable  time  for  that  purpose^  though  he  meeti 

carso  is  no  de-        ,  ,  .  • 

▼iation.  with  no  succcss.     In  the  case  alluded  to,  insurance  vas  wtat 

on  a  cargo  of  flour  ^^  from  Alexandria  to  St.  Thomaa^  vi 
two  other  West  Indian  ports,  and  back  to  the  United  States;' 
and  the  ship  on  arriving  at  St.  Thomas  remained  tbot 
seventy^two  daysy  during  which  time  the  master  endesTOOitil 
but  with  only  partial  success,  to  dispose  of  his  outward  cup 
at  the  price  limited  by  his  instructions :  the  court  held  tni 
delay  no  deviation,  although  it  was  proved  that  the  captiii 
might  at  once  have  sold  his  flour  at  half  a  dollar  per  binci 
less  than  the  limited  price,  {s) 
Reixmrksof  Mr.  In  answer  to  the  argument  that  the  delay  to  procured 
po'int.  limited  price  was  unreasonable,  ^Ir.  J.  Story,  in  deliTeriog 

the  judgment  of  the  court,  says,  "In  almost  every  voy«gc» 
this  nature,  where  different  ports  arc  to  be  visited  for  ^ 
purposes  of  trade,  and  to  seek  markets,  it  is  almost  umreiv 
to  prescribe  limits  to  the  price  of  sales.  It  cannot  be  tW 
the  master,  if  entitled  to  go  to  a  single  port  only,  is  boani*^ 
sell,  at  whatever  sacrifice,  as  soon  as  he  arrives  at  that  Jf^ 
and  within  that  period  at  which  he  may  unload  and  re-ki' 
a  return  cargo.  He  must,  from  the  very  nature  of  the  ci*» 
have  a  discretion  on  this  subject  He  is  not  bound  to  sdi 
the  whole  cargo  at  once,  whatever  may  be  the  sacrifice,  9oi 
thus  frustrate  the  projected  adventure.  He  must  exewi^ 
on  this,  as  in  all  other  cases,  a  sound  discretion  for  tb^ 
interests  of  all  concerned.  To  be  sure,  if  the  owner  ehool^ 
limit  the  price  to  an  extravagant  sum,  or  the  master  fihofll" 
delay,  after  all  reasonable  expectations  of  a  change  of  muT^ 

(r)  See    Fhillips    on    Inx.,    vol.  i.         («)  f  Columbimn  Ina.  Comp.  f-  ^  . 
pp.  526 — 532.,  and  especially  -f  Suydam     lett,  12  %Vheaton,  tfSS.   FhilUpi,  ^  ** 
r.  Marine  Ins.  Comp.,  2  Johnson's  llcp.     p.  527. 
143.     Pliillips,  vol.  I  p.  526.     f  Lap- 
ham    p.    Atlas   Ins.   Comp.,  Phillips, 
vol.  i.  p.  528. 
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tre  extinguished^  such  circumstances  might  probably  be  left  Change  of  risk 
>  a  jury  to  infer  a  delay  amounting  to  a  deviation."  {t)  ^ 


§  148.  In  the  preceding  cases  the  delay  has  been  held  not  Where  the  de- 
0  amount  to  a  deviation,  because  incurred  bond  fide  for  the  iSe^cusST" 
mrposes  of  the  voyage  insured;    in  those  that  follow,  the  ^«»teo^^™e 

*  i^    o  '  '  unconnected 

Uay  was  a  mere  uncxcused  waste  of  time,  or  exceeded  what  with  the  pur- 

n&  required  for  the  legitimate  purposes  of  the  voyage.  voyage,  it  dis- 

Thus.  keepinnr  a  ship  off  the  coast  of  Africa  seven  months  ^^^^fss»  the 

'  r     G  r  underwriter. 

IS  a  slave  depots  was  held  to  amount  to  a  deviation  in  a  ship  Hartley  v. 

.asured  on  the  slave  trade,  such  delay  being  unexcused  by  ©n  lSu*652! 

uy  special  circumstances,  and   unusual  in  that  trade,  (u) 

So,  where  a  vessel  engaged  in  the  African  palm  oil  trade,  Hamilton  v. 

with  liberty  to  act  as  a  tender  to  other  ships  in  the  same  sMeJ-ivTeU. 

employ,  was   kept   thirteen  montJis  in  the  Benin  river,  this  ^^• 

was  held  an  unreasonable  delay,  though,  during  part  of  such 

time,  she  was  employed  as  a  tender,  {v)     So,  where  a  yacht.  Palmer  v.  Mar- 

inaured  for  a  voyage  from  Bristol  to  London,  was  kept  five  ^f^^"'  ^  ^'^^^' 

Months  in  Bristol  before  sailing,  without  any  reasonable  cause, 

^  was  held  to  amount  to  a  deviation,  (w)     So,  where  the  Mount  v.  Lar- 

capttdn  of  a  ship,  bound  with  goods  and  passengers  for  Van     *'**^^  *  • 

Diemen's  Land  and  Sydney,  and  chartered  to  bring  back  on 

ftdght  a  homeward  cargo  from  Sincapore,  in  the  course  of 

the  outward  voyage  remained  seven  weeks  in  Hobart  Town, 

Aite  months  in  another  port  in  Van  Diemen's  Land,  and 

^ee  months  in  Sydney,  not  for  any  necessary  purposes  of 

repair  or  landing  passengers,  but  for  the  purpose  of  building  a 

witte  for  himself  in  Hobart  Town,  and  waiting  the  issue  of 

^  tealing  voyages^  on  which  he  had  successively  despatched  a 

*choonery  equipped  from  the  stores  and  crew  of  his  own  ship^ 

^  was  expressly  found,  on  special  verdict,  to  amount  to  an 

unreasonable  and  unjustifiable  delay,  (x) 

(0  See   Pliillips    on    Ins.,   vol.   i  (v)  Hamilton  v.  Shcdden,  "3  Mecs. 

PP-  527,  528.     Sec   also  the  case  of  &  Wels.  49. 

t  Elle^  e.  New  England  Ins.  Comp.,  (w)  Palmer  ».  Marshall,  8  Bingh. 

8  Pickering's  Rep.  14.   Phillips,  vol.  i.  79.  155.  317. 

^  ^*^-  (x)  Mount    V.    Larkins,    8    Bingh. 

(■)  Hartley    p.    Duggin,    Park    on  1G8. 
^"^  652.  8th  ed. 

c  c  3 
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Change  of  ri»k        In  skort^  whenever  the  delay  exceeds  a  reasonable  time,  or  is 

'. incurred  for  purposes  unconnected  with  the  true  object  of  due 

voyage  insured,  it  will  amount  to  a  deviation, 
Etcii  where  And  thifl  rule  18  80  8trictly  observed,  that  even  where  the 

from  necessity,  8hlp  qiiits  from  necessity  the  course  prescribed  by  the  policy, 
the  prewrib^l  gj^^  must  pursuc  such  ncw  voyagc  of  necessity  by  the  most 
voyage,  she  direct  course,  and  in  the  shortest  time,  or  it  will  amount  to 
such  new  voy-  ^  deviation,  (y)  This  appears  by  the  following  well-known 
ageof  nec^ity  case:  — The  Camatic,  a  French  East  Indiaman,  was  insured 

by  the  most  '  ' 

direct  course,  «  at  and  from  Port  L'Orient  to  Pondicherry,  Madras,  and 
shortest  time,  or  China,  and  at  and  from  thence  back  to  the  ship's  port  or 
i!iirbL'^dir-"'"  P^^ts  of  discharge  in  France."  {z)  On  her  arrival  at  Pon- 
charged.  dichcrry  she  was  found  to  be  so  much  damaged  that  it  became 

sonrDougL  '"  iiecessary  for  her  to  sail  to  Bengal  (where  otherwise  she 
28^  would  have  had  no  right  to  go  under  the  policy),  that  being 

the  only  place  where  she  could  be  properly  repaired.  The 
usual  time  in  which  the  direct  voyage  from  Pondicherry 
to  Bengal  is  performed  is  about  six  or  seven  days;  but 
the  Camatic,  by  touching  and  trading  at  different  inter- 
mediate ports,  consumed  six  weeks  in  going  to  Bengal^ 
and  about  two  months  in  returning  thence  to  Pondich^ry-' 
Lord  Mansfield  said,  that  even  if  necessity  were  admitt 
to  have  been  the  sole  motive  for  substituting  the  voyage 
Bengal  in  the  place  of  that  to  Chinoy  still  it  was  incumbem.' 
on  the  assured  to  have  pursued  that  voyage  of  neceesit 
directly,  in  the  shortest  and  most  expeditious  manner, 
that  the  delay  in  going  from  Pondicherry  to  Bengal,  aa-^ 
the  repeated  stoppages  by  touching  at  different  places,  aa^^ 
trading  there,  were  deviations  which  discharged  the  unde^^ 
writer,  (a) 


If  a  vessel  is  If  a  vcsscl  is  driven  out  of  her  course,  it  is  not 

her  course,  she  ^^^^  ^^^  should  retrace  her  route  to  the  point  of  diveigcnc^^ 

bTk^^'h^  but  she  must  prosecute  her  voyage  by  the  safest  and 

point  of  divcrg*  direct  coursc  from  the  point  to  wliich  she  may  have  been 

encc,  but  must 
pursue  her  voy* 

age  by  the  ,  n  Kent's  Comm.,  vol.  iiL  p.  315.     terial  to  the  point  for  which  the 

safest  and  most  ,  VdA                                                        u         -^  j 

direct  course  «^-  ^^^*-                                                     ^^"^  ""'^"^ 

from  the  point  (^)  The  Micy  contained  other  terms,         (a)  Levabre  w.  Wilson,  Dougl. 

to  which  she  wliich  are  not  inserted,  as  being  imnia* 

may  have  been 
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driven,  (i)    As  every  special  clause  contained  in  the  policy  Change  of  risk 
must  be  very  strictly  construed^  it  follows  that,  if  express    ^   *^"^* 
pemusBion  be  given  in  the  policy  to  delay  for  a  given  time  ^i^ion^^'" 
specified  in  the  policy,  any  longer  delay  will  discharge  the  K»ven  to  delay 

J  ,  *        %f  ^  o  tf     ^  ^  o^        £^j  ^  specified 

underivTiters.     Thus,  where  liberty  was  given  in  the  policy  time,  any 
« to  wait  two  months  at  Monte  Video  if  needful,"  a  longer  J.'^if dlj^!!!^ 
delay  t.lian  the  two  months  was  held  to  discharge  the  under-  *^«  under- 

V  ^  V  writers. 

wntera,  (c) 


Sect.  VI.   Ckange  of  Risk  by  Cruising,  carrying  Letters  of 

Marque,  Sfc, 

§149.  On  the  principle  that  every  unexcused  departure  Chang©  of  risk 

fwni  the  usual  mode  of  conducting  the  voyage,  by  which  the  y*^'^""'°g'   ^* 

rifit  can  be  varied,  amounts  to  a  deviation.  Lord  Kenyon  ci^idJlTthL^ 

once   held  that  the  mere  fact  of  carrying  letters  of  marque,  the  mere  fact  of 

..1  .  nil.  carrying  letters 

iFiiaout  the  cognizance  or  consent  of  the  underwriters,  on  of  marque  on 

l>wnl  a  ship  insured  on  a  trading  voyage,  was  a  fatal  devia-  J^^  without*^ 

tion,  althoufi^h  the  shin  was  T)rovcd  to  have  never  made  use  of  ^^"^  *"  *^® 

L  1  IT  policy,  di»- 

»iM5a  letters,  nor  ever  to  have  diverged  from  the  usual  track  charged  tiie 

^  the  voyage,  (rf)    The  ground  taken  by  his  Lordship  was,  ""en '^thout 

****t  the  carrying  such  letters  of  marque  varied  the  risk  which  "*"*^  cruising, 

ai  r  ,  .    .  because  it  was  a 

"^  Underwriter  had  assumed,  by  giving  the  assured  a  temp-  temptation  to 

^^'^ini  to  deviate,  of  which  the  underwriter  was  unaware  when  the  hiw^is  noir 

^^  effected  the  policy.  P"?*-*'^"?;  ■?*'^ 

rin  .  **  *'  established 

Jhe  law,  however,  as  thus  hud  down  by  Lord  Kenyon,  that  the  mere 

'^^st  now  be  considered  to  be  overruled ;  even  he  himself,  on  of  marq^eVii" 

*^  ^beequent  occasion,  admitted  that  the  case  was  decided  on  ""*'  without 

Tji^      .  .  .  more,  be  a 

^^^ciples  which  were  new,  and  which  went  to  the  very  verge  ground  of  di«- 

,  *  the  law  (tf) ;  and  he  refused  to  extend  them  to  a  case  where  ^  "^^ 

clearly  appeared  that  the  letters  of  marque  were  taken  on 
^^^^  without  any  intention  of  cruising,  but  solely  for  the 
*^^1>oee  of  more  easily  procuring  a  crew.  (/)    Later  judges 

2   ^   )    Harrington  v»  Halkeld,  Park  on         (d)  Dcnnison  r.    Modigliani,  5  T. 

^***"  ^  C39.  8tb   ed.     Phillips  on  Ins.,     Rep.  580. 

.^^-  ^  p.  496.     Delaney  t».  Stoddart,  1  (e)  Sec  6  T.  Rep.  382. 

"  ^Wp.  22.  (/)  Moss    f.    Byrom,  6    T.    Rep. 

-,  ^«^  Doyle  1;    Powell,  4  B.  &  Ad.     379. 

c  c  4 
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Change  of  risk 
by  cruising,  &c. 


A  merchant 
ship  carrying 
letters  of 
marque  may 
depart  from  the 
course  of  the 
voyage  if  neces- 
sary for  the 
purposes  of 
self-defence ; 
but  if  she  do  so 
with  a  view  to 
make  prize 
lucri  causdf  it 
will  be  a  devia- 
tion. 


Cruising^  that 
is,  lying  by  and 
sailing  about  in 
quest  of  prizes, 
is  a  deviation 
for  a  trading 
ship. 

But,  if  an  ene- 
my comes  in  the 
way,  the  mer- 
chant ship  may 
engage  in  self- 
defence,  and 
follow  up  the 
engagement  to 
capture,  ihougli 
this  leads  her 
out  of  the 
course  of  the 
voyage. 

Tn  such  case 
she  may  even 


hare  demurred  entirely,  not  only  to  the  law  as  laid  down  by 
Lord  Kenyon>  but  to  the  principles  on  which  he  grounds  it. 
Mr.  J.  Lawrence  says :  *^  If  an  intention  to  deviate  not  carried 
into  effect  will  not  avoid  a  policy,  still  less  can  a  temptation  to 
deviate.'' (^)  And  Lord  EUenborough  deckres,  that,  although 
it  was  formerly  considered  that  the  mere  taking  a  letter  of 
marque  aboard,  without  the  consent  of  the  underwriter, 
vitiated  the  policy,  from  the  temptation  it  held  out  to  pri- 
vateering, yet  tliat  the  more  general  opinion  now  is,  that 
a  ^^  mere  irritation  of  this  sort  shall  not  operate  as  a  deyifl- 
tion."  (A) 

If  a  ship,  engaged  on  a  mere  mercantile  adventure^  carries 
letters  of  marque,  with  the  cognizance  and  consent  of  the 
underwriters,  but  without  any  express  liberty  given  in  the 
policy  so  to  do,  there  appears  to  have  been  some  doubt  as  to 
the  extent  to  which  she  would  be  justified  in  departing  from 
the  direct  course  of  the  voyage  insured. 

The  true  principle  appears  to  be,  that  no  departure  froott 
the  usual  course  of  the  voyage,  caused  by  repelling  hostile 
force,  or  even  attacking  an  enemy's  ship,  will  be  held,  under 
such  circumstances,  to  amount  to  a  deviation,  provided  wb»* 
is  done  can  fairly  be  attributed  to  motives  of  self^fence :   i^» 
however,  it  is  pltunly  attributable  to  the  desire  of  profit,  ^^ 
done  with  a  view  to  capture  prizes  for  the  sake  of  g***^ 
then  it  will  be  a  deviation. 

Thus,  it  is  admitted  on  all  hands,  that  if  a  merchant  sb^r* 
carrying  letters  of  marque,  cruises,  i.  e.  lies  by,  or  dep^^^ 
from  the  direct  course  of  the  voyage,  in  hopes  of  meeti^? 
with  prizes,  that  is  a  deviation,  (t) 

It  is  equally  admitted,  that  if  an  enemy  comes  in  the  vf^^l^ 
she  may  engage  in  her  own  defence,   and  prosecute    ^^^ 
engagement  to  capture,  even  though,  in  so  doing,  she  may 
obliged  to  depart  from  the  direct  course  of  the  voyage.  {J^ 

It  appears  equally  clear,  that  if  an  enemy  comes  across     ^^ 


(g)  In  Raine  v.  Bell,  9  East,  201. 
(A)  Jarratt  v.  Walker,  1  Camp.  266. 
(i)  Cock   r.    Townson,  Park,  630. 
8th  ed.     As  to  wliat  constitutes  cruis- 


ing,   see    Syers    r.    Bridge^ 
528. 

0)  Jolly  V,  Walker,  Park, 
cd.     Parr  v.  Anderson,  6  East, 


i 
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,  she  may  attack  and  take  Lim  from  other  motives  than  Change  of  risk 

of  self-defence^  if  the  so  doing  does  not  involve  any  ! — 

ture  from  the  direct  course  of  the  voyage.  (A)  lure!^j^d^ 

3  really  doubtful  point  is,  whether  a  ship  so  circum-  'f  *^  ^^^"9*  »*« 

,   ,  .    ,  ^   do  not  quit  the 

id  has  a  nght  to  alter  hei'  course  for  the  purpose  of  course  of  the 

,  •>  voyage. 

\q  a  strange  sail,  ^        ^   , 

''  "^  ^        Query,  whether 

one  case  that  came  before  Lord  Mansfield,  a  special  she  has  a  right 

beld,  under  his  Lordship's  direction,   that  an   armed  co^rs7fo7thc 

lant  vessel,  insured  on  a  trading  voyage  from  London  to  Py^R°*®  °^ 

Test  Lidies,  and  having  letters  of  marque  on  board,  but  ttranffe  sail 

:press  liberty  to  carry  them,  might,  on  discovering  a  h^d**u**"*h*^^*^ 

;e  sail  in  her  course,  give  chase,  and  continue  such  chase  had. 

.11  1  1-1  -I  Jolly  V.  Wal- 

le  came  up  with  her,  though  m  tlie  pursuit  she  was  ker,  Park,  eso. 

d  to  depart  from  the  direct  course  of  the  voyage,  and 

Qce  lost  sight  of  the  sail  she  was  chasing.  (/) 

this  case  the  ship,  though  engaged  in  a  trading  adven- 

carried  twenty-two  guns ;  and  it  appeared  that  though 

istructions  were  not  to  cruise,  but  to  proceed  direct  to 

Test  Indies,  yet  she  was  also  ordered,  in  the  event  of  her 

Dg,  or  coming  in  sight  of  any  enemy's  ship,  to  chase, 

and  make  prize  of  such  enemy's  ship,  if  in  her  power. 

a  case  that  subsequently  came  before  Lord  EUenborough,  Lord  EUen- 

tich  a  merchant  ship,  insured  on  a  purely  trading  ad-  sidcred  that"she 

ire,  but  carrjdng  letters  of  marque  under  an  express  r°"^i*  "?*  ^ 

y,  on  seeing  a  strange  sail  a  quarter  of  a  point  on  her  doing  so  for  the 

)w,  altered  her  course  to  that  extent,  and  gave  chase ;  of  ca^ur^Xut 

iordship  was   strongly  inclined  to  tliink  that,  if  this  {|^*^ti|p7wi'J!ff 

ture  from  the  course  was  for  the  purposes  of  hostile  **»<^  **'^  »t  in 

re,  it  was  a  deviation ;  but.  if  it  were  bond  fide  for  the  frighten  ©(f  tite 

»es  of  defence,  as,  by'making  a  show  of  confidence  to  show  ofw)nii- 

the  enemy  from  attack,  or  with  a  view  to  obtain  some  ^*^"*'®- 

,,.,.,  .  *""  «^-  Aiidur- 

tage  in  the  conflict,  or  the  like ;  m  that  case  it  was  no  son,  6  £n&t, 

'ion.  (to) 

e  subject  has  occupied  the  attention  of  the  courts  of  the 

d  States  (w),  and  the  law  been  laid  down  by  Mr.  J. 

^olly  p.  W^alkcr,  Park,  C30.  8th         (m)  Parr  ».  Anderson,  6  East,  201. 

(n)  See   the  cases   of  f  Wiggin   v, 
l>id.  Amory,   13  Massachusset's  licp.  127. 
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Change  of  risk 
by  cruising,  &c. 

Law  on  thi« 
point  as  laid 
clown  by  ]\Ir. 
J.  Story  in  the 
United  States. 


Delay  to  man 
a  prize  which 
the  inerchnut- 
man  was  justi- 
fied in  cuptur- 
inji;  will  not 
amount  to  a 
deviation. 


Story  in  the  following  terms :  —  "  Whether  a  vessel  be  com- 
missioned or  not,  she  has  a  right  to  repel  any  attempt  of  an 
enemy,  and  to  protect  and  defend  herself,  by  all  reasonable 
precautions,  against  a  meditated  hostile  attack.  If  a  vesfiel, 
supposed  to  be  an  enemy  cruiser,  be  in  sight,  arui  apparenAf ' 
intend  to  attack  a  merchant  vessel,  the  master  of  the  latter  is 
bound  to  exert  his  best  skill  and  judgment  as  to  the  time  and 
mode  of  his  defence ;  and  if  he  act  honestly  and  fairly,  he 
will  be  justified,  whatever  may  be  the  event.  He  is  not 
bound  to  endeavour  to  make  his  escape  in  the  first  instance; 
and  on  failure  of  this,  to  meet  the  enemy.  He  may  lay-to  or 
chase  the  enemy,  if  he  deem  that  the  most  effectual  way  to 
secure  his  object.  The  only  question  in  cases  of  this  nature  it, 
whether  what  is  done  is  fairly  attributable  to  motives  of  sd/- 
defence,  or  to  motives  of  another  nature  —  such  as  a  desire  to 
profit ;  if  the  latter ^  then  it  is  a  deviation  (o) : "  and  the  learned 
judge  accordingly  held  that  delay  for  the  purpose  of  mannii^ 
a  prize  justifiably  captured  by  a  merchant  ship  carrying 
letters  of  marque,  but  without  express  liberty  so  to  do,  vtfl 
no  deviation  ;  for  the  right  to  make  the  capture  at  all,  drew 
after  it  the  right  to  make  the  capture  effectual ;  and  it  wooU 
be  most  mischievous  to  the  interests  of  trade  to  discourage 
men  from  making  a  gallant  defence,  from  the  knowledge  tltfi 
in  no  event  could  they  reap  a  reward  for  their  victory,  (p) 

In  the  last  edition  of  his  Commentaries,  Chancellor  KeB^ 
speaks  of  this  case,  as  having  confided  to  the  captain  a  prettj 
enlarged  discretion  as  to  the  best  mode  of  defence,  and  ox>*^ 
carried  to  the  very  verge  of  the  law(y);  but  the  decision 
seems  confonnable  to  the  spirit  of  the  maritime  law,  if  not   *^ 
the  very  letter  of  the  earlier  authorities. 


Cases  of  devia- 
tion depending 
on  the  con- 
struction of 
gptcial  cltiHses 
giving  a  liherty 
**to  crnise*'  **to 
cany  Ifftert  of 
marque,**  &e. 


§  150.  The  cases  hitherto  considered  have  been  prindpifc^* 
those  in  which  the  policy  has  contained  no  clauses  empoii^<5: 
ing  the  ship  "  to  cruise,"  "  to  carry  letters  of  marque,"  &(^  - 


Wiggin  V,  Boardman,  14  Mass.  Rep. 
12.  Haven  v.  Holland,  2  Mason's 
llep.  230.,  cited  in  Phillips  on  Ins., 
vol.  i.  pp.  544—546. 

(o)  Sec  the  above  in  Phillips  on 
Ins.,  vol.  i.  p.  54G. 


(p)  t  Haven  v.  HoUand,  2  Mafc«<wj! 
Rep.  2.'?0. 

(7)  Kent's  Comm.,  vol.  iii.  P-   ^16- 
cd.  1844. 
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The  general  rule  of  construction  with  regard  to  all  such  Change  of  mk 

"missions  is,  that  they  should  be  construed  strictly,  and  ! — '- 

mot  be  extended  beyond  the  plain  meaning  of  the  words  ^^^bc*str!ctiy 
applied  to  the  subject  matter,  so  as  to   give  them   an  construed, 
pansion  beyond  what  the  parties  can  be  supposed  to  have 
itemplated.  (r) 

Thus,  where  a  ship  was  insured  ^^  with  a  liberty  to  cruise  Syenv.  Bridge, 
'  weeks^  this  was  held  to  mean  six  weeks  successively  from     °"^ ' 
3  commencement  of  the  cruise.      '^The  meaning  of  the 
kUBe^"  said  Lord  Mansfield,  *^  is,  I  will  excuse  a  deviation 
r  six  weeks."  (5) 

A  ship,  insured  on  a  slaving  voyage,  ^'  with  or  without  Construction  6t 
.ters  of  marque,"  while  pursuing  her  voyage,  saw  a  sail  ^l^th^wiih- 
lich  afterwards  proved  to  be  an  enemy,  about  a  quarter  of  out  utun  of 
ipoinJt  on  her  lee  bow.     The  ship,  on  this,  altered  her  course  Parr  9.  Ander. 
K)ut  a  quarter  of  a  point,  and  gave  chase  for  about  a  quar-  under  such  ^^ 
r  of  an  hour,  when  she  abandoned  it,  and  returned  into  the  ^'*"?®  "•y  ■ 

trading  ship 

rect  course  of  the  voyage  insured.     Lord  Ellenborough,  at  alter  her  course 

le  trial,  and  afterwards  in  banc,  was  strongly  inclined  to  strange  sail? 

dink  that  this  was  a  deviation,  and  he  expressed  it  as  his 

opinion,  "  That  under  such  a  liberty  of  carrying  a  letter  of 

narque,   no  deviation  from  what  would   otherwise  be  the 

oatoral  and  ordinary  course  of  the  voyage,  for  the  purpose  of 

pursuing  (in  quest,  and  for  the  chance  of  a  prize,)  vessels 

which,  at  the  time  of  instituting  such  pursuit,  were  not  even 

known  to  belong  to  the  enemy,  was  warranted."  {()    In  the 

loubt,  however,  as  to  the  real  meaning  attached  in  the  mer- 

antile  world  as  to  this  liberty  to  carry  letters  of  marque,  his 

>ixl8hip  directed  a  new  trial,  (w)     The  case,  as  Mr.  Park  It  is  clear  that 

iforms  us,  accordingly  came  on  for  a  new  trial,  but  was  "lauw  ^«!«iii^ 

^ided  on  a  different  point,  for,  upon  the  evidence  at  the  ^^V***.*^** 

*  *        ^  dcTiution. 

^^iid  trial,  it  appeared  that  the  ship  had  clearly  been 
S^ed  in  cruising^  which,  of  course,  discharged  the  under- 
waters, and  put  an  end  to  all  questions  as  to  the  construction 
the  clause,  (t?) 

*")   I*cr  Lord  Ellenborough  in  Law-         (»)  Park,  632.  8th  cd.  :  and  see  as 

*«  ».  Sydebotbam,  6  East,  51.  above,  Phillips  on  Ins.,  vol.  i.  p.  546. 

"*\    Syers  p.  Bridge,  Dougl.  527.  Kent's    Comm.,  vol.  iii.    p.  315.  cd. 

JO    6  Eist,205.  1844. 
^'*/    Parr  r.  Anderson,  6  East,  20. 
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ciiange  of  risk  WhcD  sucli  clauscs  Contain  an  express  permission  to  do 

' ! .'  certain  specified  things  named  in  the  policy,  the  principle 

ciauscs^contftin  ^^P^^^^^  uuius  est  excliLsio  alterius  applies,  and  the  pemiifiaon 

an  express  per-  cannot  bc  cxtcndcd  to   any  object   not  mentioned  in  the 

mission  to  do 

certain  specified   poilCy. 

\'\v\Q^expr^»to  Thus,  whcrc  a  ship  was  insured  on  a  slaidng  and  trading 
Hnius  et  exdu-    advcnturc,  "  with  or  without  letters  of  marque,  with  leaVe  to 

Bio  alteriua  ap- 
plies, and  the      chascy   capturCy  and   man  prizes,"  Lord  Ellenborou^  held, 

iiot  bcTxtend^  *'^**  ^^^  permission  did  not  authorise  the  captain,  after 
to  any  object      havinff  taken  a  prize,  to  shorten  sail  and  lie  to.  in  order  to 

not  mentioned  °  ... 

in  tiie  policy,  kccp  Company  with  the  prize  while  convoying  her  to  port, 
SycTe'i^th^^  although  the  port  to  which  he  was  so  convoying  her  was 
6  East,  44.  within  the  limits  of  the  voyage  insured,  (w)  "  On  the  short 
chale,  lliptMn,  P^int  of  the  casc,"  says  Lord  Ellenborough,  *'  my  opinion  is, 
and?«o«*'priies,  f/i^f  ^  liberty  to  chase.  capturey  and  many  cannot  be  extended 

gives  no  autho-  "^   ^ 

lity  to  convity     bcyoud  what  is  necessary  for  the  performance  of  those  acts, 
lem  o  port.      ^^^  ^j^^^  ^j^^  convoying  the  prize  afterwards  does  not  neces- 
sarily arise  out  of  such  liberty."  (x) 
Unless  such  In  a  similar  c>asc,  however,  in  the  United  States,  it  has 

course  of  the      bccn  held,  and  apparently  on  good  grounds,  that  the  mere 
voyage.  ^^^  ^£  convoying  a  prize  to  port  under  such  liberty,  is  not 

•per  se  a  deviation,  and  will  only  be  held  so  when  it  invoKcs 
delay,  or  departure  from  the  direct  course  of  the  voyage,  (y) 
So  a  liberty  to        Whcrc  a  sliip  was  insurcd  for  the  Southern  whale  fishery, 
and^wc  f«/r*"'  with  leave  to  carry  letters  of  marque,  and  "  to  cruise  fot, 
d*"^'    ot^^*^h      c^'^^Cj  capture,  man,  and  see  into  port  any  enemy's  ships^ 
rise  delaying  in  it  was  held,  that  tliis  did  uot  authorise  the  ship  to  remain   ^^ 
prize  is  re-         port  whilc  a  prizc,  whicli  she  had  made,  was  recei\'ing  nec^^' 
paired.  ^       repairs  there,  but,  at  most,  only  extended  to  seeing  €:^^ 

Jarratt  v.W&rdf  ^       •    •  i  in 

1  Campb.  264.    prizc  moored  safely^  and  givmg  the  necessary  orders  for 
Cruising  on       final  destination,  (z) 

this  side  Cape  , 

Horn,  under  a        So,  whcrc   a   ship,  also  insurcd   for   the  Southern 
on  the  oth"r?  w  fishery,  with  liberty  "  to  chase,  capture,  and  nian  prizes, 
a  deviation.        ^nd  olso  to  cruIsc  thirty  one  daysy  either   together  or  * 

Hibbert  v, 

Halliday, 

2  Taunt.  428 

(w)  Lawrence    v.    Sydebotham,    6     set's  Rep.  539.  Pliillips  on  Ins., 

Kast,  44.  p.  547. 

(x)  Ibid.  52.  (c)  Jarratt  r.  Ward,  1  Camp.  2i 

(y)  f  Ward  v.  Wood,  13  Massachus- 
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'^^  any  where  and  in  any  latitude  on  the  outward  bound  Change  of  risk 

P^^agey  on   this   side  of  Cape  Ilorn^^  lay  to  for  nine  (lays,     y  cruismp, 

for  the  purpose  of  capturing  a  prize,  off  a  port  within  the 

limits     of   her  fishing   ground,  but  on    the    other    side    of 

Cape  Morn^  the  court  held:  Ist.  That  such  lying  to  was  not 

within    the   liberty  to   chase,  capture,  or  man,  but  was  a 

cruisiixg ;  2d.  That,  as  such,  it  came  within  the  clause  giving 

liberty  to  cruise  for  thirty -one  days  on  this  side  Cape  Horn, 

flod,  'tbereforc,  that  having  taken  place  on  the  other  side  of 

Cape    Horn,  it  was  a  deviation,  {a) 

From  the  above  cases  it  has  suflSciently  appeared  that  the  An  act  which 
leal  ground  of  the  underwriter's  discharge  is  change  of  risk ;  fn^i^l^^,"  thJ"*^ 
a^y  oliange  of  risk  accordingly,  though  not  arising  from  any  "*'^/'»**  "^^ 

*  o  ^  o  J^  o  G  J    discliarge  tlie 

01  toe  causes  hitherto  considered,  will  be  a  good  defence  to  underwriter, 
^  Bastion,  if  the  underwriter  can  show  it  to  have  arisen  from  materially  have 
the  fault  or  with  the  knowledge  of  the  assured,  but  not  tH^Vclls  ul^s 
otherwise.      Thus,  where   it   appeared   that   three    Spanish  »' «»"  ^  shown 

-   •  ^  1111  1  11  1        *o  have  arisen 

prisoners  oi  war,  who  had  been  taken  on  board  on  parole,  from  the  gross 
without  the  knowledge  of  the  underwriters,  had,  together  "«^«*»«®"^>* «' 

o  '  '        o  culpaole  inat- 

^ith  the  crew,  mutinously  ran  the  ship  ashore,  and  the  in-  tention  of  the 
8^ired  on  the  goods  brought  an  action  for  loss  by  barratry,  Toulmin  v.  In- 
Lord  EUenborough  held,  that,  though  the  taking  these  men  f  Ijj;  ^  ^'"™''*'- 
^n  board  might  slightly  have  increased  the  risk,  yet,  as  there 
Was  no  culpable  intention  in  taking  them  on  board,  in  the 
first  instance,  nor,  any  gross  negligence  in  watching  them 
afterwards,  the  underwriters  could  not  defend  themselves  on 
the  ground  that  the  risk  had  been  thereby  varied,  (b) 


Sect.  VII.    Cases  that  justify  a  Departure  from  the  usual 

Course  of  the  Voyage.  ■ 

-^Ht  1.    What  Degree  of  Constraint  excuses  Deviation. 

,   *  ^  5 1.  As  we  have  seen,  by  the  definition  already  given,  Caws  that  jus* 
*®   Only  a  voluntary  and  unexcused  departure  from   the  from  thTusua/* 

Cf>urse  of  tlie 

428*^  ^ibbert  v.  Halliday,  2  Taunt     421.      See  pr«^    Part  III.    Chap.  I.,   ^°>'^ 

•  Loss  by  Barratry.  It  is  only  a 

)  Toulmin    v.    Inglis,    1    Camp.  voluMtarjf  and 
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Cases  that  jiis-   eoursc  of  the  voyage  which  will  amount  to  a  deviation,  so  as 
from  tiie  usual    to  discharge  the  underwriter  from  all  subsequent  loss. 


course  of  the 

however  gross^  it  will  not  bo  the  less  considered  a  voluntary 


If  produced^  however,  by  the  ignorance  of  the  captain, 


viation  which  act  ou  the  part  of  the  assured,  for  it  was  their  fault  not  to 
uiSerw?fter!**  havc  appointed  a  competent  captain.  Hence,  where  a  ship, 
A  deviation  is  insured  OU  a  voyage  ^^  from  London  to  Jamaica,^  with 
the  CToffl*ign<Z  directions  to  proceed  direct  to  the  latter  place,  was  driven 
ranee  of  the       Qut  of  her  coursc  by  strong  currents  and  other  circumstances, 

captain*  . 

Phyn  V.  Royal  to  a  point  bctwccn  the  Grand  Canary  and  Teneriffe,  from 
Compaiw.  which  poiut  the  direct  course  to  Jamaica  was  south-westf 
7  T.  Uep.  505.   instead  of  taking  which  the  captain  ignorantly  bore  up  for 

Santa  Cruz,  which  lies  thirty  miles  to  the  north-^woBt;  this 

was  held  to  be  a  deviation,  (c) 
A  deviation  It  is,  howcvcr,  Only  wheu  it  is  voluntary  or  uneicused  that 

either  by  moral  a  departure  from  the  course  of  the  voyage  will  have  the 
fJrce/or  «c-  ^ffcct  of  discharging  the  undcr^vriter ;  if  necessitated  either  by 
cuwd  by  a  jus-  moral  or  physical  forces  or  excused  by  a  justifying  cause,  it 

tifying  cause,  **.„,,«,  •^     •^ 

no  discharge.      Will  ncvcr  havc  that  encct. 

Si  iter  mutaverit  magister  ex  aliqui  just&  et  necessarii 
'  causd,  puta  ex  causd  refectionis  navis,  vel  ad  evitandam  maris 
tcmpestatem,  vel  ne  incident  in  hostibus,  in  istis  casibu0> 
mutato  itinere,  tcnetur  assecurator.  (d) 

"  There  is  not,  probably,  any  exception  to  be  met  with,*^" 

says  Chancellor  Kent,  '^  to  the  application  of  the  genenL!^ 

rule,  that  if  the  vessel  departs  from  the  usual  course  of  th^^' 

voyage  from   necessity,   and  departs   no  further   than  thc^m 

necessity  requires,  the  voyage  will  still  be  protected  by  th^J 

lK)licy."  (e) 

Provided  it  i)e        The  delay,  or  departure  indeed,  must  be  strictly 

roensurate^Ilriih  wicnsuratc  with  the  necessity  that  justifies  it ;  there  must 

the  necessity      qq  waste  of  time,  nor  any  needless  diverscencc  from  the  cours^^ 

that  justifies  It.       /.   ,  ,  >,v 

of  the  voyage.  (/) 

(e)  Phyn    v.    Royal    £xch.    Ass.  System  de8Aasecuranx,chap.vut.  sect 

Corap.,  7  T.  Rep.  505.  vol.  ii.  ed.  1807. 

(d)  Roccus,  not  52,  53.,  cited  by        (e)  In  f  Robinson  v.*  Marine 

Emerigon,  chap.  xiii.  sect  15.  vol.  ii.  Comp.,  2  Johnson's  Rep.  89. 
p.  94.  ed.  1827.     See  also   Beneck^        (/)  Lavabre  v.  Wilson,  DougL 
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Dpon  these  principles  there  is  no  doubt :  the  only  difficulty  Caacs  that  ju»- 

•    •  .    .  tify  a  departure 

M  in  ascertaming  —  from  the  usual 

i    ArYhat  degree  of  force  or  constraint  will  amount  to  such-  *'^"'^**^  °^^^^ 

o  voyage. 


ftn  unavoidable  necessity  as,  on  that  ground,  to  justify  a 
depart:  lire  from  the  course  of  the  voyage. 

IL  ^hat  circumstances,  short  of  such  unavoidable  necessity, 
will  ^sceuse  the  ship  in  departing  from,  or  delaying  the  usual 
cours<2  of  the  voyage. 

1*      MFith  regard  to  what  amounts  to  an  unavoidable  necessity^  what  amounts 
the  following  cases  have  been  decided  in  this  country :  —         IbiTn^Uy,' 

W^liere  the  crew  of  a  letter  of  marque  mutinously  insisted  so  »,%  on  that 
on  tl^eir  captain's  returning  home  with  a  prize  he  had  taken,  tiiy  a  devia- 
in8tfto.d  of  proceeding  on  the  voyage,  and,  on  his  remonstrat-  **°"' 

-«•»»  »  i«i  111    Violence  of 

iiigj  J^ced  him  to  submit :  this  compulsory  return  was  held  mutinous  creir. 
not  'to  be  such  a  deviation  as  to  discharge  the  underwriters,  (j/) 
So^  where  a  crew,  dreading  the  attacks  of  pirates,  if  they 
pwTS-u^  their  voyage,  all  left  the  ship  and  refused  to  return  to 
"^>  Unless  the  captain  would  promise  immediately  to  sail 
"^^  to  the  home  port :  his  returning  thither  in  pursuance  of 
^ch  promise  was  held  no  deviation,  (h) 

W'here  a  neutral  ship  was  carried  out  of  her  course  by  a  Bcinf?  carried 
Bfitieh  cruiser,  and  detained  in  a  port  far  out  of  the  limits  of  ^^a^h^of^ 
"*c  policy  for  about  six  weeks :  this  was  held  to  be  no  devia-  *°'*^^- 
"Oa,  having  been  caused  by  overruling  necessity,  (i) 

On  the  other  hand,  where  the  master  6f  a  merchant-ship,  Mcreonlersby 
^liile  he  lay  at  a  port  in  Iceland  taking  in  his  loading,  was  '  J;^",^^,a„^tJ^aI| 
ordered  by  the  captain  of  a  king's  ship  to  go  out  to  sea  and  ""?  "<**  •*  J"f*'»- 
examinc  a  strange  sail  in  the  offing  bearing  enemy's  colours, 
which  he  did,  without  any  remonstrance  on  his  part,  or  any 
"'^t  of  force  on  the  other,  his  so  doing  was  held  to  amount 

*^  a  deviation.  0') 
v^n  the  whole,  therefore,  it  appears,  that  when  a  deviation  In  order  to 

^  sougiit  to  be  justified  on  the  ground  of  unavoidable  ne-  tion  on'thi^**' 
^^^^^3  it  must  be  shown  that  a  degree  of  force  was  exercised  ff'^""'»^» «  ^^ 

"         ^  '^  grce  of  force 

must  l>c  ex- 

I2S  ^'•"°  "•   Brogden,  3  Struigc,        (,)  Scott  v.  Thompwn,   1   Bos.  &   th^'^^ler'^" 

(iJ;  ^  P""-  »•  R«P-  »8I.  ,hich  cither 

jl^'  Oriieoll  ..  DoWU,  1  Bos.&  Pull.        (j)  Fhclpi  ti.  Aul^jo,  2  Camp.  35a   ;iAyrieaffv  he 

could  not,  or 
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Cases  that  jus- 
tify a  departure 
from  the  usual 
course  of  the 
voyage. 

morally.,  as  a 
good  subject, 
he  ought  not 
to,  resist. 


towards  the  captairiy  which  either  physically  he  could  not  resist, 
or  morally,  as  a  good  subject,  he  ought  not  to  resist,  (A) 

As  regards  the  general  circumstances  which  will  justify 
a  deviation  besides  those  enumerated,  several  cases  have  been 
decided  in  the  United  States,  which  carry  out  and  illustrate 
the  principles  thus  established :  those  referred  to  in  the  sub- 
joined note  will  be  found  exceedingly  useful  in  the  practical 
elucidation  of  the  subject.  (/) 


Cases  which 
justify  devia- 
tion, apart 
from  the  pres- 
sure of  actual 
force  or  con- 
straint. 


G3ing  Into  « 
port  out  of  the 
usual  course 
of  the  voyage 
to  refit,  is  not  a 
deviation,  if  the 
repairs  were 
neces>ary,  and 
no  time  was 
needlessly 
wasted  in  get- 
ting tbcm  com- 
pleted. 


Abt,  2.   fVhat  Causes,  short  of  Constraint,  excuse  Deviation, 

§  152.  In  cases  where  the  departure  from  the  course  has 
not  been  caused  by  actual  force  or  constraint,  moral  or  phy- 
sical, it  may  be  laid  down  as  a  general  rule,  that  it  cannot 
be  excused,  unless  the  state  of  circumstances  be  such  as  to  leave 
the  master  no  alternative,  as  a  reasonable  and  prudent  man, 
exercising  a  Sound  judgment,  and  acting  for  the  best  interest  of 
all  concerned,  but  to  depart  from,  or  delay,  the  usual  course  of 
the  voyage. 

The  circumstances  which,  short  of  actual  constraint  and 
force,  have  generally  been  held  to  excuse  a  deviation,  may  be 
thus  enumerated :  —  1.  Making  a  port  to  refit ;  2.  Or  to  recruit 
the  crew  when  generally  disabled  by  sickness,  8fc, ;  3.  Stress  of 
weather ;   4.  Endeavouring  to  avoid  capture ;    5,  Or  to  jo*^ 
convoy  ;  6.  Or  to  succour  ships  in  distress. 

1.  Making  a  port  to  refit. 

The  going  into  a  port  out  of  the  usual  course  for  nccessa:^^ 
repairs,  and  staying  there  till  such  repairs  can  be  complet^^ 
is  never  held  to  be  a  deviation,  provided  it  be  made  plain-^- 
to  appear  that  such  repairs  could  not,  under  the  circumstance^^ 
be  obtained  at  any  other  port  in  the  course  of  the  voyi 
and  that  the  ship  did  not  delay  in  such  port,  for  a  lon< 


(A)    Per     Lord    Ellenborough,    3  o.    Amory,    IS    Mass.    Rep.    123. 

Camp.  351.  Phillips,  5 1 7.     f  Kettel  p.  Wiggin, 

(/)  t  Winthrop  v.  Union  Ins.  Comp.,  Mass.     Rep.    68.      1     Phillips,   5 

2  Washington's  Circ.  C.  Rep.  7.,  cited  f  Robertson  v,  Columbian  Ins.  Co) 

in   1  Phillips,  522.     f  Lee  v.  Gray,  7  8  Johnson,  383.     1  Phillips  515. 
Mass.  Rep.     1  Phillips,  524.    Wiggin 
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time  than  was  requisite  to   obtain  such  repairs  as  were  abso-  Cases  that  jus- 

II  111  T  1  /     \    **^y  *  departure 

lately  necessary  to  enable  her  to  proceed  on  her  voyage,  (m)  ftom  the  usual 
Thus,  in  one  case,  where  a  captain,  finding  he  had  too  little  ^"^g**^  **** 


ballast  to  steady  his  ship,  at  the  importunity  of  the  crew, 
and  to  save  his  and  their  lives,  put  into  a  port,  out  of  the 
course  of  the  voyage,  where  he  took  in  500  rolls  of  tobacco  . 
as  ballast  (n);  and,  in  another  case,  where  an  overladen  ship, 
shortly  after  sailing,  put  back  into  a  port  out  of  the  course  of 
her  voyage,  to  unload  part  of  her  cargo ;  —  this  was  held  no 
deviation,  (o) 

In  the  United  States  it  has  been  held  that  a  ship,  in  a 
clear  case  of  necessity,  may  go  into  port  more  than  once,  to 
refit,  though  both  ports  be  out  of  the  course  of  the  voyage,  (p) 
2.   To  recruit  disabled  cretOy  or  procure  fresh  hands. 
There  appears  to  be  little  doubt  that  if  a  ship,  which  was  If  a  ship,  oH- 
mginally  sufficiently  manned  and  equipped  for  the  voyage,  ^ntiy^ned, 
were,  in  the  course  of  it,  to  lose  so  great  a  proportion  of  her  ^^'^  to  lose  so 
officers  or  crew,  by  sickness  or  other  cause,  that  it  became  officers  and 
impossible  to  continue  the  voyage  without  procuring  more,  ness,  that  too 
and  no  more  could  be  procured  except  by  making  a  port  out  [*^^  remained 
of  the  direct  course  of  the  voyage,  the  putting  into  such  ship,  this  would 
port  for  such  purpose  would  not  be  held  a  deviation.  off  her  course 

Thus,  in  one  Nisi  Prius  case  Lord  Eldon  admitted,  *'  That,  ^°'  ^"^^  *^'^^"- 
if  by  the  visitation  of  God  so  many  of  the  crew,  who  were 
f^therwise  sufficient,  became  so  afflicted  with  sickness  as  to  be 
incapable  of  managing  the  ship,  such  an  illness  of  the  crew 
^aa  a  necessity  which  might  justify  a  deviation."  {(j) 

So,  it  has  been  held  in  the  United  States,  and  apparently 
^^  good  grounds,  that  the  death  of  all  the  superior  officers  of 
•^  £a8t  India  ship  justified  the  crew  in  putting  into  the  Isle 
*  -Prance,  though  out  of  the  course  of  the  voyage,  (r) 
It  must  be  carefully  borne  in  mind,  however,  that  going  if,  however, 

the  ship  was 
inadequately 

5^i    Motteuxw.  London  Ass.  Comp.,  9  Pickering's  Mass.   Rep.,  1  Phillips  manned  and 

Y^y^  345.  on  Ins.  518.  Se  fim  in^ 

^*^    Cuiberto.  Redshaw,  Park,637.         (7)  In  Woolf  r.   CJaggett,   3  Esp.  gt^ice,  and* 

v.?^  257.  goes  off  her 

J:**^    "Weir  w.  Aberdein,  2  B.  &  Aid.         (r)  f  Winthropt;.  Union  Ins.Conip.,  course  in  order 

^'  2  Washington's  Circ  C.  Rep.  7.,  cited  ^  remedy  the 

^>    t  HaU  r.  Franklin  Ins.  Comp.,  1  Phillips  on  Ins.  522-524.  consequences 
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Cases  that  jus- 
tify  a  departure 
from  the  usual 
course  of  the 
voyage. 

of  this  defi- 
ciency, this 
\rill  be  a  fatal 
deviation. 
Woolf  r.  Clag- 
gett,  3  Esp. 
956. 


Going  off  tho 
course  for  pro- 
visions is  only 
justifiable  in 
extraordinary 


cases. 


If  a  ship  be 
driven  off  her 
course  by  tem- 
pest, &c.,  it  is 
no  deviation. 


A  ship  so 
driven  off  her 
course  is  not 
obliged  to  sail 
back  to  the 
point  where  she 
first  left  her 
course,  but 
may  prosecute 
her  voyage 
from  the  point 
to  which  she 
has  been 
driven. 


out  of  the  course  for  such  purposes  can  only  be  justified  when 
the  ship  was  adequately  manned,  equipped  and  stored  in  the 
first  instance :  if  the  ship  when  she  sailed  was  deficient  in  any 
of  the  elements  of  seaworthiness,  the  going  into  port  to  supply 
such  dejiclencyy  however  necessary  it  may  be,  will  be  deemed  a 
deviation. 

Thus,  where  a  ship  put  into  a  port,  out  of  her  course,  in 
order  to  procure  medicines  and  medical  assistance,  with  which 
she  ought  to  have  been  adequately  provided  when  she  sailed ; 
this  was  held  to  amount  to  a  deviation,  {s)  So,  where  a  ship, 
which  ought  to  have  sailed  with  a  full  complement  of  men, 
engaged  for  the  whole  voyage,  sailed  with  two  of  the  number 
who  were  only  engaged  for  part  of  the  voyage,  and  put  into 
a  port  out  of  the  limits  of  the  policy,  in  order  to  supply  this 
deficiency,  this  was  held  a  deviation,  (t) 

Upon  the  same  principle,  as  every  ship  ought  to  be  suf- 
ficiently provisioned,  at  the  outset,  for  the  voyage,  going  off 
the  course  to  procure  provisions  will,  as  a  general  rule,  dis- 
charge the  underwriter  on  the  ground  of  deviation.  («) 

3.  Stress  of  Weather, 

If  a  ship  be  driven  out  of  her  course  by  stress  of  weather, 
that  is,  of  course,  no  deviation,  and  falls  within  the  first 
head  of  deviation  necessitated  by  unavoidable  and  overruling 
force ;  if,  however,  the  captain  puts  into  a  port  out  of  his 
course,  or  delays  his  sailing,  to  take  refuge  firom  a  tempest, 
or  to  wait  for  a  wind,  this  will  be  no  deviation  if  it  appears 
that  in  so  acting  the  captain  did  what  a  prudent  man,  in  the 
exercise  of  a  sound  judgment,  would  have  done  under  the 
circumstances  with  a  view  to  the  benefit  of  all  concemedi 
•    If  a  ship  is  thus  driven  out  of  her  course  by  the  actual 
violence  of  the  elements,  and  is  lost  before  she  can  return 
into  the  direct  course  of  her  voyage,  she  will  still  be  pro- 


(«)  Woolf  V.  Oaggett,  S  Esp.  256. 

(0  Forshaw  v.  Chabert,  3  Brod.  & 
Bingh.  158.  S.  C.  6  J.  B.  Moore, 
369. 

(u)  See  the  American  case  of  f  Ket- 
tell  v.  Wiggin,  13  Mass.  Rep.  68.,  cited 
1  Phillips  on  Ins.  514, 515.,  where  the 


Toyage  has  been  unaToidably  delsy^ 
by  causes  over  which  the  asRired  1>*^ 
no  control,  it  would  be  otherwi*^ 
See  Raine  v,  BeU,  9  East,  195.;  ^ 
Thomas  v.  Royal  Exch.  Comp.^  ^ 
Price,  195. 
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tected  by  the  policy ;  nor  is  she  obliged  to  sail  back  to  that  Cases  that  jus- 
point  of  her  course  whence  the  stonn  first  drove  her,  but  from  the  usual^ 
may  make  the  best  of  her  way  to  her  port  of  destmation,  course  of  the 
fix>m  the  point  whither  she  has  been  driven. 


Thus,  where  a  ship,  insured  ^^  from  London  to  St.Kitts"  Harrington  r. 

Halkeld  Park 

was  separated  from  her  convoy  by  a  storm,  and  afterwards  on^lns.  639. 
captured,  before  she  could  return  again  into  the  direct  course 
from  London  to  St.  Kitts,  but  while  the  captain  was  taking 
the  best  course  he  could  to  St  Kitts,  and  w^as  doing  all  he 
could  to  gain  that  island,  or  fall  in  with  the  convoy ;  Lord 
Mansfield  held  this  was  no  deviation,  (v)  So,  where  a  ship, 
insured  from  St  Kitts  to  London,  was  driven  by  a  storm  out  Delaney  ©. 
of  the  port  of  St.  Kitts,  and  obliged  to  run  into  that  of  St.  Rep.  22. 
Eustatia,  and,  after  many  unsuccessful  efforts  to  get  back  to 
St  Kitts,  finally  gave  up  the  attempt,  and  completed  her 
lading  at  St  Eustatia,  whence  she  sailed  for  London :  Lord 
Mansfield  held  this  no  deviation,  and  said,  ^^  If  a  storm  drive 
a  ship  into  any  port,  out  of  the  course  of  her  voyage,  and, 
being  there,  she  do  the  best  she  can  to  return  to  her  port  of 
destination,  she  is  not  obliged  to  return  back  to  the  port, 
whence  she  is  driven."  (w) 

Upon  the  same  principle,  it  has  been  suggested  by  Lord  Putting  into 
EUenborough,  in  this  country  ( j),  and  decided  in  the  United  practicable 
States,  that  if  a  ship  find  her  port  of  destination  -blocked  up  P°''  *j}' *^^ 
by  ice,  or  otherwise  rendered  inaccessible,  she  may  make  nation  is  open, 
the  nearest  practicable  port,  with  a  view  of  staying  there  of  then  prose- 
till  her  own  is  open,  without  its  being  deemed  a  devia-  ^"**"K  t^e 

*      '  o  voyage  thither, 

tion.  ( v)  is  not  a  devia- 

Where  a  captain  being  delayed  by  adverse  winds  and  ^  ^  ^.^ 
^Mgerous  weather  puts  into  a  roadstead  for  safety,  it  has  driven  into  a 

1  ,     ,  -  ,  ,  roadstead  by 

"^  decided  to  be  no  deviation  to  send  ashore  for  provisions,  stress  of  wea- 

if  iMk^^'  'x     /   \  ther  may,  with- 

«  requisite,  (z)  „„t  deviation. 


(9)  Harrington  v.  Halkeld,   Park,  (y)  f  Graham  v.   Commercial  Ins. 

^.  Sthed.  Comp.,  1 1  Johnson's  Rep.  352.,  cited 

(»)  Delaney  v.  Stoddart,  1  T.  Rep.  in  1  Phillips,  520. 

^  (z)  Thomas  v.  Royal  Exch.  Comp. 

V')  BltDkenhagen  v.  London  Ass.  1  Price,  195. 
^^  I  Gimp.  453. 
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Cases  that  jus- 
tify a  departure 
from  the  usual 
course  of  the 
voyage. 

Delay  or  devi- 

• 

ation  for  the 
purpose  of 
avoiding  the 
imminent 
danger  of  cap- 
ture has  al- 
ways been  held 
justifiable. 

O'Reilly  r. 

Gonne, 

4  Campb.  249. 


The  question 
of  deviation  or 
not  turns  on 
the  immediate 
urj^cncy  of  the 
danger. 


It  is  no  devia- 
tion for  a  ship, 
whether  war- 
ranted to  sail 
with  convoy  or 
not,  to  leave 
the  direct 
course  of  the 
voyage  in  quest 
of  convoy. 


4.  Endeavour  to  avoid  capture. 

The  endeavour  to  avoid  the  imminent  peril  of  capture,  either 
by  lying  to  in  the  port  of  loading,  or  putting  into  a  port  out 
of  the  course  of  the  voyage,  or  by  departing  from  the  track 
of  the  voyage  insured,  has  always  been  held  to  justify  a 
deviation,  provided  the  danger  was  real  and  immediate,  and 
the  apprehension  founded  on  reasonable  evidence,  (a) 

So  a  ship,  insured  "against  capture  in  her  port  of  loading," 
may  hurry  out  of  such  port  in  order  to  avoid  the  imminent 
peril  of  capture,  even  though  only  half  loaded  and  totally 
unprepared  for  her  voyage ;  and  her  afterwards  putting  into 
a  port  out  of  the  course  of  her  voyage,  in  order  to  repair 
damage  occasioned  by  such  hasty  escape  from  her  port  of 
loading,  will  not  amount  to  a  deviation.  (&) 

In  the  United  States  several  cases  have  been  decided  upon 
this  principle  ;  and,  in  all,  the  main  point  of  inquiry  seems  to 
have  been,  whether  the  danger  was  so  real  and  immediate  as 
to  justify  the  deviation,  (c)  In  one  of  these  cases,  where  a 
ship,  insured  from  "  New  York  to  Bourdeaux,"  instead  of 
going  through  the  Narrows,  which  is  the  most  usual  and 
convenient  course,  sailed  through  Long  Island  Sound,  in 
order  to  avoid  some  British  ships  of  war  which  were  then  lyinj 
off  Sandy  Hooky  in  the  other  passage^  this  was  held  to  be  no 
deviation,  (rf) 

5.  Endeavour  to  join  convoy. 

It  is  no  deviation  for  a  ship/  whether  warranted  to  sul 
with  convoy  or  not  (e),  to  depart  from  the  direct  course  of 
the  voyage  in  order  to  seek  it  either  at  the  usual  place  oi 
rendezvous  or  elsewhere ;  the  only  question  in  such  cases  ^ 


(a)  DriscoU  v,  BovilK  1  Bos.  & 
Pull.  N.  R.  200.  Driscoll  v.  Pasmore, 
ibid.  221.  Blankenhagen  v.  London 
Ass.  Comp.,  1  Camp.  453.  O'Reilly 
©.  Gonne,  4  Camp.  ?4Q. 

(fc)  O'Reilly  v,  Gonne,  4  Camp. 
249. 

(c)  f  Olivier  v,  Maryland  Ins.  Comp., 
7  Cranch's  Supreme  Court  Rep.  493., 
cited  1  Phillips,  519.  f  Whitney  v. 
Haven,  13  Mass.  Rep.  172.  1  Phillips, 


519.  t  Re«^e  v,  Comm.  Ins.  Co(f>f" 
3  Johnson's  Rep.  352.,  cited  1  Pbil^'*!* 
520. 

(rf)   fReade    v.    Commercial      ^^ 
Comp.,    3   Johnsoo*s    Rep.   S5^ 
Phillips,  520. 

(e)  D'AguiUrw.Tobin,  Holt's  '^-^ 
185.     So    held    also   in    the   V^^^ 
States,  t  Patrick  p.  Ludlow,  3  J^'*' 
son's   Cases,    10.     1  PhilUps  on  '^ 
519. 
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whether  the  circumstances  show  to  the  satisfaction  of  tlie  jury.  Cases  that  jus- 

that  the  captain,  in  so  departing  from  the  direct  course  of  the  fro^m  thJ'uLd* 

voyage,  acted  fairly  and  bona  fide  according  to  the  best  of  *^*^""®  ***  ^^** 
his  judgment,  and  with  no  other  view  or  motive  but  to  meet 


with  convoy,  and  thereby  be  enabled  to  reach  the  terminus  of 
the  voyage  by  the  safest  way.  (/) 

It  is  not  a  deviation  for  a  ship,  not  warranted  to  sail  with 
convoy,  if  she  has  once  sailed  therewith,  and  is  afterwards 
driven  back  to  port,  to  sail  the  second  time  without  convoy,  {g) 

If  it  clearly  appears  that,  in  the  common  course  of  the 
voyage  insured,  the  ship  might  have  obtained  convoy  at  a 
nearer  port,  her  being  limited  by  her  instructions,  to  call  for 
it  at  a  more  distant  port,  may  amount  to  a  deviation,  as 
varying  the  risk,  (A)      ^ 

6.   Succouring  the  distressed, 

A  doubt,  dishonouring  to  the  jurisprudence  of  christian  It  is  no  dcvia- 
communities,  appears  for  some  time  to  have  prevailed  both  in  gjj^p  to  quit  the 
this  country  and  the  United  States,  whether  a  departure  direct  course  of 

the  voyage  in 

from  the  direct  course  of  the  voyage,  for  the  purpose  of  saving  order  to  save 
the  lives  of  men  threatened  with  an  imminent  danger  of  ship-  men  indUtriS! 
wreck  or  foundering,  was  or  was  not  a  deviation  which  would 
discharge  the  underwriters ;  it  must  now,  however,  be  taken 
as  dear  law,  both  on  this  and  the  other  side  the  Atlantic, 
that  a  deviation  of  this  kind,  sanctioned  alike  by  the  true 
interests  of  conmaerce  and  the  clearest  precepts  of  humanity, 
can  in  no  instance  be  held  to  discharge  the  underwriters,  (i) 

This  liberty,  however,  has  been  expressly  confined,  in  the 
United  States,  to  those  cases  only  in  which  the  object  of  the 
deviation  is  the  preservation  of  human  life ;  and  it  has  been 

if)  Bond  V,  Gonzales,  2  Salk.  445.  of  Lawrence,  J.,  in  Lawrence  v.  Syde- 

^'^onv.  Morley,  2  Str.  1265.   Camp-  botham,  6  East,  54.,  and  the  judgments 

"dl  t.  Bordieu,  ibid.     Bond  v.  Nutt,  of  Lord  Stowell  in  the  Beaver,  3  Rob. 

^^P-   601.       Enderby   r.    Fletcher,  Ad.  Rep.  292.,  and  the  Jane,  2  Hagg. 

^*fk.   646.    8th    ed.     D'Aguilar    v.  Rep.  345.     In   the  United  Stotes,  see 

Tobin,  Holt's   N.  P.   185.     S.  C.    2  the  cases  collected   in   1  Phillips   on 

^»»»hair8  Rep.  265.  Ins.  530,  531.    Kent's  Coram.,  vol.  iii. 

(P)  Laingo.  Glover,  5  Taunt  89.  p.  313.  ed.  1844.     See  especially  the 

(^)  Heselton  v.  Allnutt,  1  Maule  &  judgment  of  Story,  J.,  in  the  Schooner 

^  45.  Boston,  1  Sumner's  Rep.  328. 

0)  In  this  country  tee  the  dictum 
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Cases  that  jus-    held  not  to  extend  to  the  case  of  saying  property,  {j)   I 
from  the  usual    apprehend  the  law  would  be  the  same  in  this  country. 

course  of  the 


voyage. 


Departure 
from  the  course 
of  the  voyafre, 
if  necessitated 
by  overbearing 
force,  though  of 
a  kind  not  in- 
sured againat, 
excuses  devia- 
tion. 


If,  however,  a 
particular  peril 
be  excepted  in 
the  policy,  a 
departure  from 
the  direct 
course  of  the 
voyage,  in  or- 
der to  avoid 
such  peril,  or 
to  repair  the 
consequences 
of  it,  will  be  a 
deviation. 


Art.  3.  Endeavouring  to  avoid  a  Peril  not  insured  agmmt 
does  not  justify  a  Deviation,  but  being  forced  out  of  tke 
Course  by  such  a  Peril  does. 

§  153.  The  preceding  cases  plainly  show:  —  1.  That  if  a 
ship  be  forced  out  of  her  course  by  the  violent  or  constnuning 
force  of  a  peril  insured  against  in  the  policy,  this  is  no  devia- 
tion. (Jt)  2.  That  it  is  no  deviation  to  depart  from  the  course 
of  the  voyage  in  order  to  avoid  a  peril  insured  against  as  sea 
risks,  capture,  seizure,  and  the  like.  (/) 

It  is  also  now  clearly  established  Ihat  where  the  departure 
from  the  course  of  the  voyage  is  necessitated  by  the  immediate 
and  irresistible  operation  of  a  peril  not  inspired  against^  it  will 
not  be  held  to  amount  to  a  deviation,  whether  the  peril  be 
one  not  included  among  the  ordinary  risks,  or  expressly  ex- 
cluded by  the  specific  terms  of  the  policy. 

Thus,  where  a  neutral  ship,  insured  expressly  '^  against  sea 
risks  and  fire  only^  was  carried  out  of  her  course  and  detabed 
six  weeks  by  a  British  cruiser,  this  was  held  to  be  no  devia- 
tion, though  capture  and  seizure  were  perils  not  inauied 
against ;  for  the  court  said,  that  in  cases  where  the  deviatum 
was  necessitated  by  superior  force,  there  was  no  ground  for  a 
distinction  between  a  policy  confined  to  particular  risks,  and 
a  general  policy  embracing  all  risks,  (m) 

It  appears,  however,  at  all  events  in  this  country,  and 
apparently   in  the  United  States  (n),  that,  although  a  de- 


(J)  t  Schooner  Boston,  1  Sumner, 
328.  f  Henry  Ewbank,  ibid.  400. 
1  Ph'dlipson  Ins.  531. 

(*)  Vallejo  ».  Wheeler,  Cowp.  143. 
Harrington  r.  Halkeld,  Park,  639.  8th 
ed.  Delaney  v,  Stoddart,  1  T.  Kep. 
22.  Driscoll  o.  Bovill,  1  Bos.  &  Pull. 
N.  It  200. 

(/)  O'Reilly  v.  Gonne,  4  Camp. 
249. 


(m)  Scott  p.  Thompson,  1  B**  * 
PuU.N.R.81.  See  also  per  Kent,  CJ« 
in  t  Robinson  v.  Marine  Ids.  ComP'* 
2  Johnson,  89.,  cited  1  Phillipi.  ^' 
and  see  generally  the  cases  there  ^' 
lected  from  pp.  548—555.,  «n<*  ** 
Kent's  Comm.,  vol.  iii.  p.  SIS*  '^ 
1844. 

(n)  Where,  however,  the  cases  s**" 
fluctuating;   and  Mr.  Phillipt  *<>"* 
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lure  from  the  course,  if  unavoidably  necessitated  by  the  Cases  that  jus- 
nediate  agency  of  a  peril  not  insured  against,  is  not  a  from  the  usual 
lation  ;  yet  a  departure  from  the  course,  in  order  to  avoid,  ^q"^**^^® 


in  consequence  of  endeavouring  to  avoids  a  peril  not  insured 

vinsty  is  held  to  be  so.     This  appears  by  the  following 

e :  —  Insurance  was  effected  on  goods  "  at  and  from  La  O'Reilly  v. 

ayra^  (the  chief  port  of  the  Caraccas,  now  Venezuela,)  change  Com- 

)  the  ship's  port  of  discharge  in  the  Baltic  Seas,"  with  the  P^^y'^Campb. 

ise,  "  warranted  free  of  capture  and  seizure^  or  the  con-- 

ounces  thereof y  in  the  port  of  La  Guayra^^     This  clause 

5   inserted  in   consequence  of  the   danger  to  which   all 

sels  in  the  port  of  La  Guayra  were  then  exposed  from  the 

olutionary  war  which  was  at  that  time  (1810)  raging 

ween  the  patriots,  who  had  possession  of  the  port,  and 

Spanish  Royalists,  who  were  in  occupation  of  the  sur- 
nding  country.  When  the  ship  iad  half  completed  her 
ling,  the  Royalists  advanced  on  the  place ;  the  magistrates 
*ed  her  to  take  on  board  a  number  of  patriots,  who  would 

have  been  massacred  had  they  fallen  into  the  Royalist's 
ids;  and  the  ship,  in  order  to  effect  her  escape,  cut  her 
tie  and  put  to  sea.  She  sailed  for  St.  Thomas,  but  being 
» light,  soon  fell  to  leeward,  and  could  not  beat  up  to  that 
ind;  in  endeavouring  to  do  so  she  had  lost  the  hook  of  her 
Ider,  and  wishing  to  repair  the  damage  thus  sustained,  and 
0  to  complete  her  loading,  she  put  into  Jacmel,  in  St. 
)imngo,  which,  though  considerably  out  of  the  direct  course 
•  the  Baltic,  was  the  most  convenient  port  for  making  the 
pairs  and  completing  her  cargo.  Chief  J.  Gibbs  told  the 
7  that,  upon  these  facts,  the  ship  had  been  guilty  of  a 
viation,  which  discharged  the  underwriters,  because  it  was 
'  consequence  of  endeavouring  to  avoid  a  risk  for  which 
5  underwriters  had  stipulated  by  the  policy,  not  to  be 
Ue.  (o)  And  this  was  the  sole  ground  of  his  decision,  for 
a  policy  on  the  freight  of  the  same  ship,  in  which  there  was 

^^fied  in  drawing  the  inference  <*that         (o)  O'Reilly  o.  Royal  Exch.  Corap., 
^  off  the  course  firom  a  just  fear  of    4  Camp.  246. 
^  not  insured  against,  is  not  ne- 
*ri!»  a  dcvUtion."     Vol.  i.  p.  55 1 . 
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Cases  that  jus-  no  such  exception  of  capture  and  seizure  in  party  the  Chief 
from  thTusuaT  Justicc  held,  upoBi  precisely  the  same  state  of  facts,  that  the 
course  of  the      gjjjp  ^rj^g  guilty  of  DO  deviation*  (p) 

In  the  United  States  there  seems  to  be  some  contrariety 

in  the  decisions,  but  on  the  whole,  the  rule  there  appean  to 
be  the  same  as  in  this  country,—  that  going  off  the  course,  in 
order  to  avoid  a  peril  not  insured  against,  is  a  deviation,  (q) 

(p)  O'Reilly  o.  Gonne,  4  Camp.  249.         (q)  1  Phillips  on  Ins.  548-^j. 
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CHAR  XIV. 


OF   TIME   POLICIES. 


When  the  ship  is  to  be  employed  in  cruising,  coast-  Time  policies, 
fishing  voyages,  or  in  any  other  adventures,  which,  a  time  policy 
leir  nature,  it  would  be  inconvenient,  or  even  im-  Jhe^ITir  **^ 
I,  to  designate  by  local  terminiy  it  is  very  usual  to  limited  by  time 
le  risk  to  a  certain   fixed  term^  or  period  of  time, 
i    in    the    policy^    which    is    then    called    a    time 

(«) 

iich  cases  the  risk  insured  is  entirely  independent  of 
age  of  the  ship  {iter  navis)  {b\  and  the  policy  covers 
rage  whatever  which  the  ship  may  make,  and  any  sea 
damage  she  may  sust^n  within  the  space  of  time 
in  the  policy,  (c) 

two  extremes  of  the  time  are  the  termini  of  the  risk;  The  risk  begins 
J  adventure  begins  and  ends  with  the  term,  wherever  the  i^gimJnj? 
p  may  then  happen  to  be,  and  whether  the  object  of  J^^  ^hcS^  **r 
age  be  then  accomplished  or  not.     Independenter  se  term,  specified 

^.  .        .  .  ,  . .  -^  in  the  policy. 

ssecuratio  a  viaggio  naviSy  quod  assecuratio  quandoque 

itur,  71071  adhuc  completo  viaggio  navis :  adveniente  tern- 

*eJixo  assecuratio  expirat,  licet  navis  adhuc  peragat  itum 

turn  suum.  (d) 

whole  matter  of  the  contract,  in  a  time  policy,  is  ex- 

hed  when  the  limited  time  comes  to  an  end,  upon 

alone  the  contract  can  work.     Lapso  tempore  extincta 


mcrigon,  chap.   xiiL    sect   1.         (c)  Kent's  Comm.,  vol.  iiu  p.  307. 

p.  41.    ed.    1827.      Beneck^,  ed.  1844.  note  (a). 

des    Assecuranz,    chap.  yiiL         (d)  Casaregis,   Disc  Ixvii.  No.  31., 

ol  iL  p.  442.  ed.  1807.  cited  by  Emerigon,  chap.  xiii.  sect.  1 

t  von   der  reise  des  SchifTs  toI.  ii.  p.  42.  ed.  1827. 

nabhangig.     Bcncckc,  System 

.  vol.  ii.  p.  446. 
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Time  policies. 


If  the  loss  oc- 
cur at  any 
period  withia 
the  limits  of 
the  term,  that 
is  enough  to 
entitle  the  as- 
sured to  re- 
cover the  full 
amount. 


The  risk  in 
time  policies 
continues, 
without  sus- 
pension, 
throughout  the 
whole  term, 
whether  the 
ship  is  in  port, 
or  at  sea. 

A  time  policy 
may  be  effected 
retrospectively. 


est  materia   obligationis   et  consequenter  obltffatio,  quia  post 
tempusyjam  alia  est  materia,  alia  res.  (e) 

If,  therefore,  the  risk  has  once  commenced,  under  a  time 
policy,  it  must  necessarily  cease  when  the  time  limited  in  the 
policy  comes  to  an  end.  {/) 

Thus,  supposing  a  ship  to  be  insured  from  the  Ist  of 
January,  1848,  for  three  months,  if  the  policy  have  once 
attached  on  the  ship,  on  the  day  named,  or  at  any  time  during 
the  three  months  succeeding  it,  the  risk,  under  the  pohcy, 
comes  to  an  end  immediately  upon  the  termination  of  the 
three  months. 

On  the  other  hand,  no  matter  how  smaU  a  period  of  time 
since  the  commencement  of  the  risk  may  have  elapsed  at  the 
moment  of  the  loss,  yet  it  is  sufficient  that  the  loss  should 
have  in  fact  occurred  at  any  period  during  the  term,  in  order 
to  entitle  the  imderwriter,  if  the  loss  be  total,  to  the  whole 
amount  of  the  insurance ;  in  other  words,  the   amount  of 
indemnification,  recoverable  under  the  policy,  does  not  at  all 
depend  upon  the  greater  or  less  period  which  has  elapsed 
between  the  beginning  of  the  risk  and  the  occurrence  of  the 
loss,  {g) 

The  risk  in  time  policies  continues  without  interruption 
through  the  whole  space  of  time  for  which  the  insurance  is 
made,  without  being  suspended  (unless,  indeed,  there  be  some 
express  stipulation  to  that  effect),  by  the  ship's  putting  into  ani 
remaining  in  a  port  of  distress,  or  even  by  her  putting  back  to 
her  original  port  of  departure,  and  sailing  from  it  agsun.  (A) 

A  time   policy,   like  a  voyage  policy,   may   be  effect^ 
retrospectively  if  it  contain  the  clause  "  lost  or  not  lost :  **    ^ 
where  a  policy  was  effected  in  August,  1807,  **  to  commei^^^^ 
from  1st  August  1806,"  on  a  ship  engaged  in  the  South^^^ 
whale  fishery,  which  had  sailed  on  her  voyage  in  1805.  (i) 


(e)  Dumoulin,  torn.  iii.  p.  283,  cited 
by  Boulay-Paty,  Cours  de  Droit, 
Comm.  Mar.,  tit.  x.  sect.  23.  vol.  iv. 
p.  170.  ed.  1834. 

(/)  11  suffit  que  le  risque  ait  com- 
inenci^  pour  qu*il  finisse  au  terns  pr^ 
scrit.  Emerigon,  chap.  xiii.  sect.  1. 
vol  ii.  p.  41. 


((jr)  Tyrie  ».   Fletcher,  Cowp.  ^'^^ 
Lorraine  r.  Thomlinson,  Dougl.  5 

(Jh)  Emerigon,  chap.  xiii. 
vol.  ii.  p.  41.  ed.  1827.  See  to  '^ 
same  effect  Syeis  v.  Bridge,  Dc^*^^ 
527. 

(a)  Ilucks  V.  Thornton,  Holt's  y^-  ^' 
30.     See  a  good   illustration  oC     *^^ 
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On  general  principles  it  is  clear  that  the  underwriters,  on  a  Time  policies. 
time  policy,  ought  to  be  liable  for  any  loss  which  happens  where  a  ship 
within  the  limits  of  the  time.     It  was,  however,  decided  on  Jer  rfeaM-^^ 
one  occasion,  by  Lord  Mansfield,  that,  where   a  ship  had  w<mnd  within 
received   her  death-wound   three  days  before  the  expiration  did  not  sink 
of  the  time  for  which  she  was  insured,  but  by  pumping  was  *^^*^;  ;^/"- 
kept  afloat  till  some  days  after  the  time,  when  she  sunk  and  underwriter 

.  T     1  -1/1  1  .      ^**  hM  not 

was  totally  lost,  the  underwriter  was  discharged  from  his  liable  for  the 

liabiUty.O)  'Ze.o„y„. 

The  correctness  of  this  decision  has  been  questioned  by  Juniop,  i  T. 

1  •  •  •  I*  I    /»  260. 

Mr.  Benecke  (A),  and  its  authority  expressly  dissented  from   S9d  quare. 
in  the  United  States  (/),  on  the  ground  that  the  period  at 
which  the  loss  is  caused^  and  not  that  at  which  its  extent  is 
ascertained,  is  the  important  point  for  fixing  the  underwriter's 
liability. 

At  all  events  it  should  seem  that  the  underwriter  in  such 
case,  if  not  liable*  for  a  total  loss,  ought  to  be  answerable  for 
the  amount  of  damage  actually  sustained  by  the  ship  within 
the  limits  of  the  term  as  far  as  it  can  be  ascertained. 

A  question  has  been  raised  whether  the  extent  and  mean- 
ing of  the  implied  warranty  of  seaworthiness,  is  the  same 
in  a  time  as  in  a  voyage  policy,  and  the  better  opinion 
seema  to  be  that  it  is ;  the  question  will  be  fully  discussed 
in  considering  the  extent  of  the  implied  warranty  of  sea- 
worthiness, (m) 

England  appears  to  be  the  only  commercial  state  in  which  The  revenue 
any  restriction  is  placed  on  the  duration  of  time  policies.     In  land  limit  to  a 
France  (n),    Hamburgh  (o),    Sweden  (p),  and    Prussia  (<?),  ^^whUh't^e 
D^arinc  insurances  on  time  are  expressly  allowed  without  any  policies  can  be 

'^  '^  '^     effected:  this 

restriction  is 

■Dm       ••!.,>        •  *«         «,,.  .,.  unknown  else- 

*™«  pnnciple  m  the  American  case  of    3  Serg.  &  Raule,  25.,  cited,  with  ap-    ^here. 

t  Paddock  o.  Franklin  Ins.  Comp.,  11  proval,  by   Ch.  Kent,  Comra.,  vol.  iii. 

Pickering's   Rep.    227.,    cited    in     I  p.  308.  ed.  1844. 

^»llip«  on  Ins.  438.  (m)  See   poMt,   Part  IL    Chap.  IV. 

\f)  Meretony  w.    Dunlop,  cited  by  Implied  Warranty  of  Seaworthiness. 

J*'-  J.  Willes  in  giving  judgment  in  (n)  Ordin.    de   la   Marine,   tit    vi. 

*^^yer  p.  Offley,  1  T.  Rep.  260.  art.  34.     Code  de  Commerce,  363. 

(*)  Beneck<f,    System   des    Assecu-  (o)    Insurance     Ordinance,    tit.   v. 

'•"*»  chap.viii.  sect.  3.  vol.  ii.  pp.  448  art.  15. 

-^0-  ed.  1807.  (p)  Insurance  Code,  art.  vi.  §  15. 

^0  t  Peters  r.  Phoenix  Ins.  Comp.,  (q)  Prussian  Code,  §§  2172—2176. 
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Time  policies,     limitation  OS  to  thcir  extent ;  and  the  law  is  the  same  ii 

United  States  of  America,  (r) 

In  England,  however,  the  law  is  that  no  sea  insurance 
time  can  be  made  for  a  longer  period  than  twelve  moi 
and  all  policies  made  for  a  longer  time  are  void  ab  initio.  ( 


Some  policies         §  155,  The  policies  hitherto  considered  have  been  pi 

term,  or  from  a  time  policics,  in  form  as  well  as  in  effect ;  i.  e.  the  limi 

wUhVlocal  *^®  "®^  ha\e  been  defined  in  the  policy,  solely  by  poin 

description  of  time,  without  any  designation  of  local  termini  at  all :  i 

the  voyage  '•  .         ,  -it 

such  policies      cics,  howcvcr,  are  sometimes,  though  not  very  frequei 
mixed  p^olicies.  ^^^f  '^^  which  not  Only  the  time  is  specified  for  whicb 

risk  is  limited,  but  the  voyage  also  is  described  by  its  1 
termini,  (t) 

As,  for  instance,  *'  at  and  from  London  to  Cadiz  far 
monthsy^  or  ^^ from  the  \st  of  January^  1847,  to  the  \i 
Juney  1847,  at  and  from  Bristol  to  Marseilles/^  &c,  or  "j 
the  1st  of  January  y  1847,  a^  and  from  Liverpool  to  New  ¥c 
These  policies  are  neither  time  nor  voyage  policies, 
partake  of  the  nature  of  both,  and,  for  the  sake  of  con  venic 
may  be  called  mixed  policies. 

They  agree  with  time  policies  in  this,  that  the  underw] 
cannot  be  liable  for  any  loss  incurred  by  the  subject  of 
insurance,  unless  it  be  incurred  within  the  limits  of  the  1 
specified  in  the  policy :  and,  on  the  other  hand,  they  ar« 
far  similar  to  voyage  policies,  that  the  ship  must  have  ori 
ally  sailed  on  the  voyage  described  in  the  policy ;  and 
underwriter  will  not  be  liable  for  any  loss,  though  incu: 
within  the  limits  of  the  time,  unless  the  ship  at  the  tim< 
its  occurrence  be  sailing  on  the  prescribed  course  beti;^ 
the  termini  of  such  voyage. 

Thus,  as  we  have  already  seen,  where  a  Newfoundl 
ship  was  insured  "  at,  and  from  the  20th  of  October,  from 
ports  in  Newfoundland  to  Falmouth^  or  her  port  or  port 
discharge  in  England;''^  it  was  held,  that  although  under 


Construction 
and  effect  of 
such  mixed 
policies. 


Under  such  an 

insurance,  the 

underwriter 

wiU  not  be 

liable  unless 

the  ship  sailed 

on  the  voyage 

described  in  the 

policy. 

Way  r.  Mon- 

digliani, 

2  T.  Rep.  so. 


(r)  1  Phillips  on  Ins.  459. 
(5)  35  G.  n.  c.  63.  s.  12.,  not  altered 
by  the  last  act 


(0  Way  r.   Modigliani,  2  T. 
30.    Robertson  v.  French,  4  East* 
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policy  the  ship  need  not  have  been  in  any  port  in  Newfound-  Time  policies. 

land  on  the  20th  of  Octobery'yet,  in  order  to  make  the  policy 

attach  at  all,  the  ship  must  have  originally  sailed  on  the  voyage 

insured,  and  that  as  in  this  case  she  had  not  done  so,  the 

assured  could  not  recover,  though  the  loss  took  place  after  the 

20th  of  October,  and  when  the  ship  had  got  into  the  course 

of  the  voyage  described  in  the  policy,  (m) 

The  point  conceded  in  this  case,  viz.  that  in  such  a  policy   But  it  is  not 
it  is  not  necessary  that  the  ship  should  be  in  the  port  named  °h|^f*^^sh^*{ji 
as  the  terminus  a  quo  in  the  policy,  at  the  time  when  the  be  at  the  ter- 
insurance  is  limited  to  commence,  has  been  illustrated  in  the  upon  the  very 
Udited  States.  ^  _  ^       ^(Sru"" 

Thus,  where  a  brig  was  insured  **  from  Calais,  in  Maine,  limited  to  take 

,         effect. 

on  the  16th  day  of  July,  to,  at,  and  from  all  ports  to  which  American  cases 
she  might  proceed  in  the  coasting  trade  for  six  months ; "  and  o°  ^^'^^  ?«»«*• 
it  appeared  that  the  brig  was  not  at  Calais  on  the  1 6th  July, 
but  had  been  there  subsequently  within  the  six  months ;  the 
court  held  that  the  policy  had  attached  on  the  16th  July, 
"  for  it  was  the  clear  intent  of  the  parties  to  insure  on  time, 
without  regard  to  place  where  the  vessel  might  then  be,  but 
only  with  regard  to  the  employment  in  which  she  was  en- 
gaged ;  viz.  the  coasting  trade."  (v) 

So  where  insurance  was  effected  on  a  ship  for  one  year 

^  at  and  from  Boston  to  Charlestown  ; "  and  it  appeared  that 

the  ship,  which  was  covered  by  a  prior  policy,  on  time,  had 

sailed  from  Boston  before  such  prior  policy  had  expired,  the 

^cond  policy  was  held  to  attach  to  the  ship  while  at  sea  on 

the  voyage,  immediately  upon  the  expiration  of  the  first,  (to) 

Where  it  is  quite  evident  from  the  whole  language  of  the  ^^^^  though, 
instrument,  that,  although  the  risk  is  expressly  made  to  com-  »"  s"ch  poucy 

,  .  .        .  the  risk  is  ex- 

^euce  from  a  specified  local  terminus,  yet  the  policy  is  sub-  pressly  made  to 
«»tantiaUy  a  time  policy ;  it  has  been  held  in  the  United  TfZ^r^^ 
States,  that  it  will  attach  and  operate  as  such,  though  the  **'®'®|.".  ^^^^ 

'  .  ^  1  yet,  if  It  be 

▼ossel  may  never  within  the  term  have  been  at  the  local  ter^  clear  that  the 
^^^ns  a  quo  named  in  the  policy  as  the  place  where  the  risk 

^««)  Way  ».  Modigliani,  2  T.  Rep.     20  Pickering's  Rep.  389.,  cited  in  1 
^^»  Phillips  on  Ins.  440. 

(^)  f  Martin  o.  Fishing  Ins.  Comp.,         (w)  See  1  Phillips  on  Ins.  440. 
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Time  policies.  18  to  commencc  ;  a  policy  was  effected  on  ship,  **  to,  at,  and 

substantially  on  from  onc  or  more  ports  in  the  globe,  for  one  year,  commencing 

wUl^e^hcM  to  ^^*^  ^^^  "^  Barbadoes  the  7th  of  December,  1810,  to  continue 

attach,  though  till  the  vcsscl  should  be  arrived  and  moored  at  anchor  twenty- 

never,  within  four  hours  in  Safety  within  the  year  aforesaid."     The  vessel 

te^'^have^b^n  ^^  ^^^  ^*  Barbadocs,  as  supposed  by  the  policy,  but  the 
at  the  named      court  Said,  her  being  so  was  immaterial,  and  that  the  risk 

would  end  with  the  year  without  any  regard  to  her  being  in 
any  port,  cither  at  that  time  or  before :  the  beginning,  dura- 
tion, and  end  of  the  risk  being  well  enough  described,  without 
any  regard  to  the  place  where  it  was  to  commence,  or  to  the 
vesseTs  being  safe  in  port,  (x) 
Difference  in  Upon  the  wholc  it  may  be  laid  down  that,  supposing  a 

th«w  n^xed^"  policy  in  this  mixed  form  once  to  have  attached,  the  only 
policies  and       difference,  in  point  of  effect,  between  it  and  an  ordinary 

voyage  policies,  ,  ,  , 

viz.  that  in  the  voyagc  policy  will  bc,  that  the  risk  upon  the  adventure  will 
is  aTan  end'"*  contiuuc,  not  Until  the  arrival  of  the  ship,  or  the  landing  of 
directly  the        ^hc  ffoods,  but  until  thc  Completion  of  the  time  spedfied, 

term  expires,  ^  *  n      •  •  i» 

whether  the  whencvcr  and  wherever  that  may  be,  totally  irrespective  of 
competed  or^"  ^^  Completion  or  noncompletion  of  the  voyage.  These  poli- 
"**^-  cies,  in  fact,  afford  no  more  protection,  and  not  so  much 

liberty,  as  time  policies,  and  are,  probably,  for  that  reason, 

comparatively  of  rare  occurrence.  {]/) 
The  French  ^^^  '^^  ^^  France,  indeed,  under  the  Ordonnancc  de  la 

law  under  the     Marine,   differed  in  this  respect  from  the  maritime  law  of 

Ordonnance  de  •/\j  --iii 

la  Marine  pro-  almost  all  Other  countrics  {z^ ;  and  provided,  that  under  poli- 
such  ca4s  the  ^^^^  ^^  *^s  form,  if  thc  voyage  were  not  completed  at  the 
nsk  should        expiration  of  the  time,  the  risk   should  still  continue,  the 

continue  till  *^  ^  ...  ,  . 

the  voyage  was  underwriter  receiving  an  increase  of  premium  in  proportion 
the^c^e  de  "    *^  ^^^  increased  duration  of  the  risk,  (a) 
Commerce  has        Ti\\ii  provision,  howcvcr,  of  the  former  law  was  designedly 
French  law,  on  omitted  from  the  Code  de  Commerce  on  the  ground,  as  stated 
that  ofThc  rest   ^y  the  codificatiou  committee,  that  to  compel  the  under- 

of  Europe. 

(x)  t  Manly  v.  United  Marine  and         (z)  See  them  collected  by  Beneckd, 

Fire  Ins.  Comp.,  9  Massachusscts  Rep.  ibid,  sect  S.  vol.  iL  p.  445. 
85.,  cited  in  1  Phillips,  439.  (a)  Ord.  de  la  Marine,   tit.  vL  art 

(y)  Beuecke,    System   des   Assecu-  35. 
ranz,  chap.  viii.    introductory  section, 
vol.  iL  p.  203.  ed.  1 807. 
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writer  to  continue  the  risk  beyond  the  limit  of  time  fixed  in  Time  policies. 
the  policy  would  be  unjust,  because  the  only  meaning  of  its 
insertion  must  be  to  exempt  him  from  liability  beyond  a  cer- 
tain ascertained  period,  {b) 

(6)  Boulay-Paty,  Coure  de  Droit,  shall  continue  after  the  expiration  of 

Mar.  Comm.,  toL  it.  p.  I7S.  ed.  1834.  the  time  at  a  proportionate  increase  of 

Boulay-Paty  himself  prefers  the  pro-  premium.     He  says  such  policies  are 

▼isions  of  the  old  law,  and  considers  it  of  frequent  use  in  the  Mediterranean 

advisable  to  introduce  a  special  clause  and  Levant  trade. 
into   all  such  policies,  that   the  risk 
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CHAP.  XV. 


DURATION  OP  THE  RISK. 


Duration  of  the  TuE  clause  describing  the  voyage  by  its  termini  is  distinct 
on  goo        .^  ^^^  English  policies  from  that  which  defines  the  commencc- 

S^*dm-att  "^  f   ^^^^y  continuance,  and  end  of  the  risk. 

the  risk.  This  latter  clause,  upon  the  construction  of  which  the 

nature  of  the  contract  between  the  parties  so  materially 
depends,  is  in  all  our  common  printed  policies  in  the  follow- 
ing form :  — 

**  Beginning  the  adventure  upon  the  said  goods  and  merchandises  from  (be 
loading  thereof  on  board  the  said  ship  at,  &c.  upon  the 

said  ship,  &c.  ,  and  so  shall  coiUinue  and  endurtt  duriog 

her  abode  there,  upon  the  said  ship,  &c.,  and  further,  until  the  said  ship  withiH 
her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandises  whatsoever  shall 
be  arrived  at  ,  upon  the  said  ship,  &c.,  until  she  bath  moored 

at  anchor  24  hours  in  g6od  safety,  and  upon  the  goods  and  merchandises  till  the 
same  be  there  discharged  and  safely  landed.** 

As  a  great  variety  of  decisions  have  taken  place  on  the 
construction  of  this  clause,  and  ;is  the  duration  of  the  nsk 
varies   upon    the    different   subjects   of    insurance,  it  wil* 
conduce  to  clearness  if  we  discuss  separately  — 

Sect.  I.  The  duration  of  the  risk  on  goods. 
Sect.  II.  The  duration  of  the  risk  on  ship. 
Sect.  III.  The  duration  of  the  risk  on  freight. 


Sect.  I.  Duration  of  the  Risk  on  Goods. 
Art.  1.   Commencement  of  the  Risk  on  Goods. 
Duration  of  the       §  156.  ^^  Beginning  the  adventure  upon  the  said  goof s  ^^ 


-_  » 


risk  on  goods,     merchandisey  from  the  loading  thereof  on  board  the  saHshtp* 
In  this  country       Xhc  first  observation  which  it  occurs  to  make  on  that  p^ 

the  nsk  on  the  i  •        /»  .  •  L-    /in 

goods  does  not   of  the  abovc  clausc  which  fixes  the  duration  of  the  w^  ^^ 
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that  the  common  fonn  of  policy  In  tliis  country  Duration  of  the 
protection  against  those  dangers  to  which  the  goods 
3d  in  being  carried  in  boats  or  liyhters  from  the  „„"  ™^e^co„. 
wharfs  of  the  -port  of  loading  to  the  ship's  side.  mon  form  of 

respect  law  as  to  the  insurance  on  goods  in  this  they  are  actu- 
Fers  from  that  which  prevails  in  almost  all  continental  ^^d^^^^hr 
ich  cither  decree  by  their  ordinances  or  stipulate  in  The  foreign 
ies,  that  the  risk  of  the  underwriters  on  goods  shall  g^i'ig  j^J^ 
directly  the  goods  leave  the  sliore^  in  order  to  be  ferent 
board  the  ship,  (a) 

•se,  goods,  even  in  this  country,  may  be  protected  The  risk,  how. 
J  in  transit  from  the  quay  of  the  port  of  loading  ^^.I^'iia'cijiiiw,* 
),  by  any  express  clause  in  the  policy,  duly  framed  ^  "™***®  ^ 

•^         •'        *  M.         ^ '         ^  commence  on 

rpose.     Thus,  where  a  policy  on  goods  at  and  from  the  goods  be- 
burgh  to  London  contained  the  following  clause ;  ioaded"on  ^ 
ng  the  adventure  on  the  said  goods  from  and  im-  *^*^'**' 
folloxcing  the  loading  thereof  on  board  boats  at  St. 
h ; "  it  was  not  disputed  that,  under  this  clause,  the 
3  goods  commenced  directly  they  were  put  on  board 
t.  Petersburgh  to  be  loaded  (In  the  usual  course  of 
e)  on  board  the  ship  at  Cronstadt.  (i) 

the    law  of    Hamburgh  with  these  latter  ordinances.  (See  Vau- 

the  risk  on  goods  shall  cher,  Guide  to  Alarine   Ins.,  p.  172.) 

liatcly  from  the  time  the  The  Prussian  code  ('Fit.  Vvrsichcnin- 

thc    shore   (da  das  gut  gen,  §  2184,  2185.)   makes  the  risk 

schiedei)^    and    continues  commence  from  the  loading  on  board 

landed  again  in  safety  at  the  ship,  or  the  lighters  that  are  to 

destination.  (Assccuranz-  convey  them  thither;  and  the  French 

V.  art.  11.  13.)     By  the  Code  de   Commerce  (art  328.   341.) 

ieies  **  the  risk   on  mcr-  contains  exactly   the  same  provision  : 

ns  from  the  moment  they  and  see  Boulay-  Paty,  Cours  de  Droit, 

the  ship,  or  in  lighters  to  Com.    Mar.,   tit    z.   sect.  9.    vol.  iii. 

there,  and  continues  till  pp.   418 — 420.      Sec  also  Emerigon, 

portof  discharge."  (Vau-  chap.  xiii.   sect.  2.  vol.  ii.   p.   48.  e<l. 

to   Marine   Ins.,  p.  16.)  1827,  and  Benecke,  System  des  Asse- 

ces  of  Amsterdam  (art.  5.)  curanz,  chap.  viii.  sect.  1.  vol.  ii.  p.  205. 

(art  46,  47.),    and  of  (6)  Hurry    t».    Royal    Exch.    Ass. 

nanzas  di  Bilbao,  art.  37,  Comp.,  2  Bos.  &  Pull.  43a     Sec  per 

further,  and  declare  that  Heath,  J.,  ibid.  435.     The  general  law 

3ods  shall  commence  from  of  Russia  is  (like  our  own),  that  the 

'  are  brought  down  to  the  underwriter  on  goods  shall  not  l>e  liable 

f  in  order  to  be  loaded  on  for  any  loss  in  the  course  of  transport- 

'  Stockholm  policies  agree  ing  the  goods  from  shore  to  ship,  ex- 

£   E 
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Duration  of  the       §  157.  *^  From  tlie  loading  thereof  on  board  the  said  ship 

risk  on  goods.  ^ 

at. 

Where  an  in-         Upon  the  conetructlon  of  these  words  it  has  been  decisively 

effected  on  established,  and  is  now,  in  fact,  a  familiar  principle  in  our 

goods  ^^f^*^^^  law,  that  where  an  insurance  is  effected  on  goods  for  a  Toyage 

from/'  a  named  "  at  and  from "  a   specified  terminus  a  quo  named  in  the 

tmrminui  a  quo  ii»i  i  i»  ii* 

and  the  risk  on  policj,  and  the  risk  as  to  the  goods,  IS  expressed  to  begin 
expr^t'^LTto  ^^  from  the  loading  thereof  on  board  the  ship,**  in  the  common 
i)egin  (as  in  tho  form,  the  policv  will  Only  attach  upon  goods  loaded  on  board 

common  form)       ,,.  ,  ,  -ii-i 

**jrom  the  load-  the  ship  at  the  very  place  named  tJierem  as  the  termmus  a  quo 
h^rdlth£  ship,*'  ^^  ^^^  voyagc  (c) ;  and  this,  even  though  it  should  plainly 
Rucii  policy        appear,  from  extrinsic  evidence,  that  the  underwriters  knew 

will  only  attach  «      ,        , 

on  goods  load-  perfectly  that  the  goods  had,  in  fact,  been  loaded  on  board 
ahip'atthe  very  P^or  to  the  ship's  arrival  at  the  place  so  specified  in  the  policy 
terminus  a  7«f    as  the  tcrmiuus  a  quo  of  the  voyage,  and  that  the  assured 

therem  named.  ,  -*  ,  ^    o  ^ 

effected  the  insurance  with  the  intention  of  protecting  the 
goods  so  loaded  elsewhere,  (d) 

It  would  be  a  waste  of  the  reader's  time  to  state  in  any 
detail  the  facts  of  the  several  cases  which  establish  the  above 
points ;  most  of  them  arose  in  insurances  effected  on  colonial 
produce  upon  Baltic  risks  during  the  great  wars  of  the 
French  Revolution,  when,  in  order  to  evade  the  operation  of 
Napoleon's  Berlin  and  Milan  decrees,  it  became  customary  to 
insure  produce,  really  shipped  in  this  country,  by  policies 
effected  on  it  as  though  shipped  at  some  Baltic  port 
Spitta  w.  Wood-       Thus,  to  take  one  case  as  an  illustration  of  many ;  a  cargo 

man,  2  Taunt         _  ___  tt/i«i\  t  .  ■•/» 

416;  16  East,    of  Wcst  Indian  (colonial)  produce  was  insured  for  a  voyage 

^^  described  in  the  policy  as  "  at  and  frmn  Gottenburgh  to  the 

ship's  port  or  ports  of  discharge  in  the  Baltic ;  "  with  the  uBual 

cept  by  virtue  of  a  special  clause  in  the         (rf)  Per  Bay  ley,  J.,  in  Gladstone  **• 

policy.     Imperial  Shipping  Ordinance  Clay,  1  Maulc  &  Sol.  423.     Per  Lo*^ 

of  Russia,  c.  10.  s.  193.  Denman  in   Rickman  ».    Carstairs    ^ 

(c)  Robertson   v.    French,   4   East,  B.  &  Ad.  663. :    and  see  the  feet*  ^ 

130.     Spitta  V.   Woodman,  2  Taunt.  Rolwrtson  r.    French,   4  East,  13^^-  ' 

416.       Horneyer   v.    Lushin^ton,    15  Spitta  r.   Woodman,  2  Taunt  4lff»   * 

East,    46.      Langhorn    r.    Hardy,    4  Langhom  v.  Hardy,  4  Taunt.  630.,  •  '^ 

Taunt.  6.'?0.     Mellish  v.    Andrews,  2  all  which  it  plainly  appeared  that  ti**-* 

Maulc  1^  Si>l.  106.     Rickman  v.  Car-  vndencrUcrs  knew   the  yaodt  hitd  ber^ 

stairs,  5  B.  &  Ad.  651 .  pretiowiij  loaded, 
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lause,  "beginning  the  adventure  on  the  said  goods /row  the  Duration  of  Uie 
lading  thereof  on  board  the  said  ship,^^  

It  appeared  that  the  cargo  had^  in  fact^  been  loaded  on 
oard  the  ship  at  London,  that  the  ship  had  then  proceeded 
rith  it  on  board  to  Gottenburgh,  where  it  was  not  taken  out 
\or  reloaded,  and  that  soon  after  leaving  Gottenburgh  ship 
nd  cargo  were  totally  lost  by  capture. 

It  also  appeared,  by  the  evidence  in  the  cause,  that  a  pre*  Even  though 
ious  insurance  had  been  effected  on  this  same  cargo  by  the  ^Iiow"  th^^ 
ame  underwriter,  for  a  voyage  from  London  to  Gottenburgh,  g«x^  ha^e 

_     ,  ,  ..  1.11  .  t  1  •       ^*®"  loaded  at 

.nd  that  the  policy  on  which  the  action  was  brought  was,  m  a  port  other 
act,  a  continuation  policy,  in  order  to  protect  the  same  cargo  nuTa  w  of"*" 
,fter  the  ship's  sailing  from  Gottenburgh,  which  fact  the  under-  ^^^  voyage  de- 

scribed  in  the 

nriter  well  knew,  as  he  also  did  that  the  cargo  had  been  really  policy,  and  that 

11  1  1     X  T        1  the  insurance 

oaded  on  board  at  London.  ^^  KnutnAi^A  to 

The   court,   notwithstanding   these  facts,  felt  themselves  protect  them 

^  ,  111  where  loaded, 

)ound  by  the  express  words  of  the  i)olicy,  and  held  that  as  theconse<|iioncc 
Jic  goods  had  been  loaded  on  board  not  at  Gottenburgh,  the  ^'*  ^  **''  ^^' 
terminus  a  quo  of  the  voyage  insured,  but  at  a  previous  port, 
the  policy  had  never  attached  at  all,  and  that  tlie  assured 
could  recover  nothing,  (c) 

In  this  case,  it  will  be  observed  that  thef  risk  was  made  to  Whether  the 
b<^n  on  the  goods  "from  the  loading  thereof  on  board  the  g^sVmade 
ship"  in  blank.  I.e.  toithout  saying  where :  it  is  obvious,  that  l>y  ti»«  clause 

»M  ,        ,  .  .  .  *°  commence 

"  the  risk  is  made  to  begin  from  their  being  "loaded  on  from  "the 
board  the  ship  at "  the  terminus  a  quo  or  other  named  place,  oTbowd  the"* 
the  reason  for  a  strict  construction  of  the  policy  is  still  more  '*h*p"  «mpjy» 

*         "^  or  •*  from  tlie 

cogent  (/)  loading  thereof 

That  the  strict  rule  of  construction  is  not  relaxed  in  the  ship  <il"  the° 
present  day,  is  shown  by  the  comparatively  recent  ciisc  of  t*-*""*""*"*  —  tha 

•p.  "^  ...  .  ,  conse<iucnce  is 

tiickman  v.  Carstairs,  in  which,  where  a  policy  was  effected  the  same. 
^^  ship  and  goods  for  a  homeward  voyage  "  at  aiui  from  the 
^^^i  of  Africa^^  to  the  ship's  i)ort  of  discharge  in  the  United 

(')  Spitta  V.  Woodman,   2   Taunt.         (/)  See   accordingly    Robertson  r. 

^^^'     S.C.  16  Knst,  188.  note.     See  French,   4  East,    liJO.      Ilorneyor   r. 

"J**  Mt'lIiiJi  p.  Alinutt,  2  Maule  &  Scl.  Lushington,   15  East,  46.     Langhorn 

^^•>  vberc  the  risk  was  also  made  to  r.  Hardy,  4  Taunt.  630.,  in  all  whicli 

°^^n  **  from  the   loading  on   board  the  risk  was  made  to  commence  from 

^W  wUhout  more,  the  loading  on  board  at  a  named  place* 

E  E    2 
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Duration  of  the  Kingdom,  beginning  the  adventure  on  the  goods  ^^from  the 

ns   ongo loading  thereof  aboard  the  said  ship  twenty-four  hours  after 

C^^^"'       her  arrival  on  tite  coast  of  Africa T   it  was  held  by  Lord 
5  H.&  Ad.  651.  Denman  and  the  Court  of  King's  Bench,  that,  in  the  absence 

of  any  thing  upon  the  face  of  the  instrument  to  show  the 
contrary,  this  policy  could  not  attach  on  part  of  the  outward 
cargo,  which,  although  still  remaining  on  board  the  ship  on 
the  coast  of  Africa  more  than  twenty-four  hours  after  her 
arrival  there  and  at  the  time  of  loss,  had  been  loaded  on 
board  of  her  at  her  port  of  departure  in  this  country,  (ff) 
Homarksof  Lord  Dcumau,  in  delivering  the  judgment  of  the  court  in 

cnman.  ^|^^^  ^^^^^^  ^. j^  ^^  .^  appears  very  likely  (i.  e.  from  the  whole 

circumstances  of  the  case),  that  the  assured  intended  by  tliis 
policy  to  insure  both  the  outward  and  homeward  cargo; 
unfortunately,  however,  they  have  used  words  which  w3I 
not,  we  think,  effectuate  that  intention.  The  question  in 
this  and  other  cases  of  the  construction  of  written  instruinenta 
is,  not  what  was  the  intention  of  the  particsy  but  what  is  tJa 
meaning  of  the  words  they  have  used,^^  (A) 

This  construe-  §  158.  Where,  however,  the  words  used  on  the  face  of  ihs 
b(^n*g  a  very '^^  written  instnimeiit  arc  such  as  lead  the  court,  consistently  widi 
strict  one,  will  gound  principles  of  interpretation,  to  conclude  that  the  parties 
where  there  is  intended  by  the  policy  to  protect  goods  loaded  on  board  the 
^^oT^^iey  8^"P  elsewhere  than  at  the  terminus  a  quo  of  the  voyage 
ttoei/^clearly  to   insured,  tlic  court  Will  ffladlv  relax  the  rigour  of  this  rule 

satisfy  the  court  '    ^  .  I 

that  the  insur-       Lord  EUcnborough  himself,  who  first  acted  upon  the  rulc» 
i"ntcnded  to    ^  dcclarcd  that  it  was  not  to  be  favoured,  and  tliat  if,  on  th^ 
protect  goods    ^^^^  ^  fj^^  policy^  thcrc  be  any  thing  to  indicate  that  a  pri<>^ 
where  than  at    loading  was  Contemplated  by  the  parties,  it  will  release  tto^ 

the  terminus  «  xv    j.    x  •   j.  .        .•        /  *\ 

a  quo.  case  from  that  strict  construction,  (i) 

Bell  p.  Ilcbson,       Accordingly,  where  a  policy  was  effected  on  America'*- 
10*  East,  240.      producc  for  a  voyage  "  at  and  from  Gottenburgh  to  any  poi 
anTfnm  Got-    or  placcs  in  the  Baltic  backwards  and  forwards,  and  wi 
*^\IroimOi^  liberty  to  touch  at  all  ports  for  all  purposes,  and  to  tah 
face  of  it  io  ha    and  discharge  goods  wherever  the  ship  may  touch,"  "Begi- 

in  continuation 

of  other  policies 

i^g)  Hickman  i\  Carstairs,  5  B.  &         (/<)  5  B.  &  Ad  662,  663. 

Ad.  651.  (0  BeH  v.  Hobson,  16  £a&t,p.S4 
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oing  the  adycnture  on   the  goods  from   the  loading  thereof  Duration  of  th« 
971  board  the  ship^^   but  this   policy  on  the  face  of  it  was  


Jeclared  to  be  ^^  in  continuation  of  five  other  policies y'^  which  ^'^^f^aTLd 

had  been  effected  on  the  same   cargo  for  a  voyage  from  from  iVor/ott, 

Norfolk   in  Virginia  to  Gottenburgh  :    Lord   EUenborough  Gottenburgh," 

lield  that,  as  it  thus  clearly  appeared  on  the  face  of  the  policy  p^^ect   oods 

that  the  parties  to  it  must  have  known  that  the  croods  had  ^^^^  <>"  ^^^^^ 

1       1    1  ,         1    ,     n  **  Norfolk. 

been  loaded  on  board  before  arriving  at  Gottenburgh;  the 
oolicy  enured  to  protect  goods  wlilch  were  really  loaded  at 
Norfolk;  had  never  been  landed  and  reloaded  at  Gotten- 
burgh ;  and  were  lost  after  the  ship  had  sailed  from  the 
latter  place,  (j) 

"  In  this  case,"  said  his  lordship,  "  it  is  not  merely  that  the  l^cmarks  of 
.  .  Lord  Ellen- 

underwriters  privately  knew  the  real  history  of  the  voyage :  borough. 

but  tliey  are  informed  of  it,. or  furnished  with  the  means  of 

information  upon  the  face  of  the  policy  which  they  subscribed. 

How  can  they  now  say  we  expected  the  cargo  to  be  loaded 

at  Gottenburgh,  when  they  were  guilty  of  great  negligence 

if  they  did  not   know  that   it  was   loaded  at   Norfolk  in 

Virginia? ''(A) 

In  this  case.  Lord  EUenborough  suggested  that  the  words 
^^wheresoever  loaded^  should  be  introduced  into  policies  of 
insurance. 

Accordingly  where  an  insurance  was  effected  on  a  cargo  of  Effect  of  tlie 
spede  and  produce  for  a  homeward  voyage  "at  and  from  ^,^fo^rf/ 
Pemambuco  to  Maranham,  and  at  and  from  thence  to  Liver-  Gladstone  ». 

'  .  Clay,  1  M.  & 

pool,"  —  "  beginning  the  adventure  on  the  said  goods /ram  the  Sel.  4I8. 
i>ading  thereof  on  board  the  said  ship  WHERESOEVEE : "  the 
court  held  that  this  policy,  by  virtue  of  the  word  where-- 
foevery  enured  to  protect  a  portion  of  the  outward  cargo  of 
British  manufactured  goods  which  had  been  loaded  on  board 
at  liiverpool,  and  which  was  still  on  board  the  ship  at  the 
^e  of  the  loss  while  she  was  on  her  way  from  Pemambuco 
to  Maranham,  not  having  found  a  market  at  Pemambuco.  (/) 

(i)  Bell  9.  Hobson,   16  East,  240.         (0  Gladstone  v.   Clay,   1  Maule  & 
3  Cam|i.  273.     S.  C.  at  N.  P.  Sel.  418. 

(*)  3  Camp.  273. 
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Duralionofthe 
risk  on  goods. 

Remarks  of 
I/ord  Ellen- 
borougli. 


I  f  tliu  goods, 
though  origi- 
nally loaded 
on  hoard  else- 
where,  are 
afterwards, 
cither  wholly 
ur  in  part, 
landed  and 
reloaded,  at  the 
named  terminus, 
they  will  be 
])rotected  by 
a  policy  in 
the  common 
form. 
Nonnen  r. 
Kettlcwell, 
16  East,  17C. 


Unstowing  and 
re-stowing  the 
goods  lias  been 
held  in  the 
United  States 
not  equivalent 
to  unloading 
and  reloading 
them. 


Lord  Ellcuborough  said  that  in  "  South  American  adv  ^ziii- 
tures  it  frequently  hapi)en8  that  a  portion  of  the  outw^i.r<l 
cargo  remains  undisposed  of  in  the  destined  market^  aucL  is 
obliged  to  be  brought  home  in  the  ship — tliat  this  inBurai:Eoe, 
no  doubt,  looked  to  a  case  of  that  sort,  and  therefore  providci^l 
that  ^wheresoever^  the  loading  takes  place,  the  policy  is  to 
attach."  (;/i) 

If  the  goods,  though  originally  loaded  on  board  elsewhere, 
are  afterwards,  either  wholly  or  in  part,  first  landed  and  tHon 
reloaded  at  the  port  specified  m  the  policy  as  the  terminus  a 
quo  of  the  voyage,  this  is  a  sufficient  "  loading  on  board  tlic 
ship"  at  that  port,  to  make  the  policy  attach  under  tlic 
clause. 

Thus,  where  a  policy  was  effected  on  ship  and  goods  "  at 
vmiifrom  Landscrona  to  Wolgast^^  beginning  the  risk  on  tl^c 
goods  ^^from  the  loading  on  hoard  the  ship,^^  and  it  appear^cJ 
that  the  goods,  though  previously  loaded  on  board  at  Gott©:^' 
burgh,  tcere  partly  taken  out  of  the  hold  on  the  ship's  arriv^ 
at  Landscrona,  and  landed  on  the  quay  there j  so  as  to  enal>  -J^ 
the  custom-house  officers  to  ascertain  the  quality  of  the  who^^ 
cargo  and  adjust  the  duties  on  it,  after  which  they  we 
reloaded  on  board:  Lord  Ellenborough  held  that  this 
loading  and  reloading  distinguished  the  case  from  that  ^^^ 
Spetta  V.  Woodman,  and  was  sufficient  to  make  the  policr- J 
attach  on  the  goods  at  and  from  Landscrona.  (n)  In  tk:^^ 
United  States,  where  the  construction  put  upon  this  clau^^^ 
is  as  strict  as  in  our  own  courts,  it  has  been  held  that  mereV^y 
unstowing  the  goods  from  the  hold  on  the  ship's  arrival  at 
terminus  a  quo  of  the  voyage  insured,  in  order  to  make 
for  other  goods  there  taken  in,  and  then  re-stowing  them, 
not  equivalent  to  a  loading  on  board  at  such  terminus 
as  to  make  the  policy  attach  on  those  goods,  (o) 


IS 


the 


(m)  Gladstone  v.   Clay,  1  Maule  &  ImxA.  Ellenborough  held  that  •* 

Sel.  420.  goods  were  *•  warranted  frte  </  « 

(n)  Nonnen  v,  Kcttlcwell,  16  East,  ogrr,"  the  objection  at  aU  events  «••'  **** 

176.     In  this  case  it  was  objected  that  case  would  not  apply, 

the  cargo  had  not  been  so  far  unloaded  (o)    f  Murray    v.    Coluxnbiiin 

as  to  ascertain   what   amount  of  sea  Comp.,  II  Johnmn,  302.,  cttcr<^ 

damage  it  had  sustained  on  the  voyage  Phillips,  on  Ins.  451. 
from   its   prior   port   of  loading ;  but 


las. 
inl 
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159.  This  strict  rule  of  construction  docs  not  prevail  Duration  of  tho 
re,  the  voyage  being  a  trading  or  bartering  voyage,  the        on  goods. 
y  contiuns  a  liberty  "  to  touch,  stay,  trade^  &c"  or  any  ^^e  ^i*'tl!k«*' 
p  clause  of  that  kind ;  for  in  such  cases  it  is  obvious,  on  in  goods  in  tXw 
*ace  of  the  policy  itself,  that  it  must  have  been  contem-  voyage,  under  a 
jd  by  the  parties  that  other  goods  would  be  put  on  board  ^'^'^J"  ^* 
le  course  of  the  voyage  than  those  loaded  at  the  port  of  may  be  consi- 
rture,  and  tliat  they  intended  to  protect  such  goods  by  poru,  though 
policy.     Wherever,  therefore,  it  can  fairly  be  deduced,  "^^^^^^^^^^ 
.  the  whole  construction  of  the  policy,  that  the  parties  voyage,  if  upon 

1        1   1       T  IT  .  T  •  1     the  true  con- 

smplated  loading,  unloading,  bartering,  or  trading  with  struction  of  the 
8  at  any  intermediate  ports  in  the  course  of  the  voyage  must^jepiS^ * 
red,  the  policy  attaches,  not  only  on  i^oods  loaded  on  sumedthatit 

^  .^  o  wascontcm- 

(1  at  the  ix)rt  of  departure,  but  also  on  those  loaded  on  plated  that 
1  at  any  of  the  ports  where  the  ship  is  empowered  to  uken  in^thcre. 
Ii  and  trade  under  the  terms  of  the  policy,  or  where, 
L  a  true  construction  of  the  whole  instrument,  it  must  be 
imed  that  such  a  loading  was  contemplated.  (/?) 
lius,  where  a  ship  has  liberty  by  the  policy  to  touch  at  a  Cases  illusirau 
ficd  port,  such  policy  attaches  on  goods  loaded  on  board 
[ch  port,  in  order  to  complete  the  cargo  (y) ;  so,  where  a 
ht  policy  contained  a  most  extensive  liberty  for  the  ship 
call,  exchange,  or  take  on  board  goods  "  at  any  West 
m  islands  between  her  original  port  of  loading  and  her 
rnte  port  of  discharge,  such  policy  was  held  to  attach  on 
I  goods  loaded  on  board  the  ship  at  a  port  of  distress,  in 
p  to  replace  part  of  the  original  cargo,  which  had  been 
icd  out  of  her  as  she  lay  ashore  (r):    so,  in  the  case 
iunter  v.  Lcathley,  which  has  already  been  cited  at  Hunter  t^. 
th  elsewhere  («),  the  court  held,  that  the  policy  (which  ^^cn^Ss!*^  ^ 
very  extensive  in  its  terms)  attached  on  goods  shipped  7Bingh.  51 7* 


I  Emerlgon,    chap.  xiii.    sect.  8.  &  Scl.  6.     Hunter  v.  Lcathley,  10  D. 

.  p.73.  ed.  1827.   Pothicr,  Trait6  &    Cr.    858.     Affirmed    in    error,    7 

urance,  no.  63.  Val in,  Comment,  Bingli.  517. 

.  art  27.  vol.  ii.  p.  200.  ed.  1829,  (9)  Violett  v,  Allnutt.  3  Taunt.  419. 

lish  the  principle.     Violett  r  All-  (r)  Barclay  v,  Stirling,  5  Maulo  & 

3  Taunt  419.     Grant  v,  Dcla-  Scl.  6. 

1  Taunt.  4G6.     Grant  v.  Paxton,  (5)  Chap.  XIII.  Sect  4. 
4G3.   Barclay  r.  Stirling.  5  Maule 

K  E  4 
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Duritionofthe  on  board  to  Complete  the  cargo  at  a  port  lying  diametrically 

L  out  of  the  course  from  the  original  port  of  loading  to  the 

ultimate  ports  of  discharge,  and  not  named  in  the  policy, 
though  embraced  within  its  terms ;  and  Lord  Tentcrden  inti- 
mated, that  in  policies  intended  to  protect  goods  loaded  on 
board  in  the  course  of  a  trading  voyage  at  several  different 
and  uncertain  ports,  all  places  mentioned  in  the  policy  after 
the  words  "  witk  liberty  to  touchy  §t."  may  be  considered  as 
loading  ports :  u  e.  as  ports  at  which,  if  goods  are  loaded, 
they  will  be  protected  by  the  policy,  {t) 

The  two  following  cases  afford  a  good  illustration  of  the 

mode  in   which  the  courts  apply  policies   containing  such 

extensive  liberties  of  touching  and  staying,  to  the  protection 

of  goods  laden  on  board  in  the  course  of  the  voyage. 

Grant  v,  Dela-       -^  East  India  captain,  being  desirous  of  protecting  his 

oour,  1  Taunt.    Jnterest  in  the  adventure,  for  the  voyage  out   and  home, 

effected  a  policy  "  on  goods  as  interest  should  appear,"  V  at 
and  from  London  to  all  ports  or  places  on  this  or  the  other 
side  of  the  Cape  of  Good  Hope  fortcards  and  backwards  at 
sea,  at  all  times,  on  all  services,  and  all  ports  and  {)laces, 
until  the  ship's  arrival  back  again  to  her  last  station  of  dis- 
charge at  Blackwall  or  Deptford^^ — "  Beginning  the  adven- 
ture on  the  said  goods  from  the  loading  thereof  on  board  the 
said  ship  at  London."" 

The  court  held,  that,  though  these  last  words  literally  ap- 
plied only  to  goods  laden  in  London  for  the  outward  voyage, 
yet,  having  in  view  the  manifest  intention  of  tlie  parties,  and 
the   uniform  course  of  these  voyages,  in  which  goods  arc 
always  taken  out  for  the  purposes  of  trading  and  barter,  aad 
never  to  be  brought  back  in  specie,  the  policy  must  be  u^" 
tended  to  attach  upon  any  goods  which  the  captain  migl**' 
acquire  by  trading  with  his  outfit  in  the  course  of  tlie  vopg^ 
described  in  the  policy,  wherever  they  might  be  loaded  oJ^ 
board :  they  held,  consequently,  that  this  policy  would  pro — 
tect  a  substituted  cargo  of  cottons,  which  the  captain  hat^ 
loaded  on  board  his  ship  on  his  own  account  at  Bombay,  oi^ 

(0  Hunter  v,  Leathley,  10  B.  &  Cr.  858» 
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I 

an  intermediate  voyage  from  that  place  to  Canton,  in  the  Duration  of  the 

course  of  which  the  ship  was  lost,  (u)  '*^   **"  ^""  ^* 


The  same  captain^  heing  desirous  of  protecting  his  interest  Grant  v.  Pax- 
in  the  same  adventure  for  the  homeward  voyage,  effected  an  453. 
insurance  "on  goods  (as  before)  at  and  from  Cliijia  to  all 
or  any  other  ports  or  places  whatsoever,  or  wheresoever,  in 
the  East  Indies,  Persia,  or  elsewhere  beyond  the  Cape  of 
Good  Hppe,  in  port  or  in  sea,  in  all  places,  at  all  times,  and 
in  all  services,  uritil  the  ship*s  safe  arrival  in  London^^ — "  Be- 
ginning the  adventure  upon  the  said  goods  from  the  loading 
thereof  on  board  at  China^^  "  with  liberty  for  the  ship  in  that 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports 
or  places  whatsoever^  for  any  purposes  whatsoever,  without 
being  deemed  a  deviation." 

A  cargo  of  tea  having  been  originally  loaded  on  board  at 
China,  for  the  homeward  voyage,  the  ship  was  afterwards 
obliged  to  put  into  Bombay  to  repair,  the  tea  cargo  was  sent 
on  to  England  in  another  vessel,  and  the  captain  having 
repaired  his  ship,  loaded  a  cargo  of  cottons  on  board  her  at 
Bombay y  and  sent  her  thencCj^^so  loaded,  to  Canton^  on  which 
voyage  she  was  lost. 

The  court  held,  that  this  policy,  unlike  the  former,  had  Remarks  of  th« 

iiiT»i/»i       court  on  the 

never  attached  on  the  goods  so  loaded  at  Bombay  for  the  case  of  Grant ». 
voyage  to  Canton  ;  the  insurance,  they  said,  in  this  case,  was     **^""* 
on  nothing,  but  the  goods  laden  on  board  at  China  for  the 
lunneicard  voyage  thence  to  London,  (v)     The  court  remarked, 
that  there  was  nothing  on  the  face  of  this  policy,  nor  in  the 
circumstances  of  the  case,  to  alter  "  the  plain,  fair,  gram- 
niatical  sense "  of   the  words  "  beginning  the  risk  on  the 
P>oclsfrom  the  loading  thereof  on  board  in  China^^^ — there 
vas  no  custom  of  trade  authorising  the  company  to  send  back 
^^    ship  from  Bombay  to  Canton,  so  as  to  keep  her  still 
^thin  the   protection  of  a  policy  effected  on  a  homeward   ^ 
voyage  from  Canton  to  London, — there  was  no  intention  of 
unloading  the  goods,  for  "  it  never  was  in  the  contemplation 
^f  the  underwriters,  or  of  any  man,  that  a  ship  once  laden 

^'*)  Grant  v.    Delacour,    1    Taunt.         (r)  Grant  i\  Paxton,  1  Taunt.  403, 
405. 
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Duration  of  tiie  witli  tca^  a  vcry  valuable  cargo,  vrould  be  unloaded^  aod  cm- 
risk  on  soods.         1         1  •  xi        X      1    9J 

^ ployed  in  some  other  trade. 

A  policy  §  160.  A  policy  effected  on  goods  "  at  and  from  "  any  port 

Koods^for  a  ^^  placc  named  as  the  terminus  a .  quo  of  the  voyage  insured, 
voyage  "a/ onrf  ^m  ^ot  protect  ffoods,  uulcss  loaded  on  board  at  the  very 

/row 'a named  i  o  ^ 

jjort  or  placc,  place  OT  karhouT  town  itself y  even  though  they  may  be  loaded 
on  pwds  loaded  ^u  board  at  a  placc  which  is  witliin  the  political  limits  oithe 
on  board  at  the  ^^^.^  .  unlcss,  indeed,  cvidcncc  can  be  adduced  to  show  that 

harbour  town  so  ^ 

called ;  unless,  the  word  uscd  in  the  policy  to  describe  the  terminus  a  quo  is 
uLgetTuchVo-  generally  understood  by  mercantile  men  to  comprise  every 
licies  are  un-        ^^^  ^^j^hin  thc  legal  limits  of  its  port. 

derstood  to  ^  °  '■ 

protect  goods  Thus,  whcrc  a  policy  was  effected  on  goods,  **  at  and  from 
at  any  place  Lyme  to  Loudou  ; "  and  it  appeared  that  the  goods  were,  in 
limits"of  the^^^  fact,  loaded  on  board,  not  at  Lt/nie  town,  but  at  Bridport,  a 
port  of  such       town  nine  miles  from  it,  but,  by  the  municipal  law,  a  member 

Constable  ^^  ^^^  P^^  ^^  Lyme :  the  court  held,  in  the  absence  of  any 

Noble,  2  Taunt  mercantile  usage   to  show  that  goods  insured  from  Lyme 

might  be  loaded  at  Bridport,  that  this  policy  never  attached 
on  these  goods,  (m?) 
Payne  p.  In  this  casc  it  appeared,  that  there  was  no  separate  custom- 

ibid.  405.**"*      liouse  at  the  town  o(  Bridport:  a  fortiori  where  goods  insured 

"  at  and  from  Carmarthen  to  London,"  were,  in  fact,  loaded 
on  board  at  Llanelly,  which,  though,  legally  speaking,  a 
member  of  the  port  of  Carmarthen,  yet  has  a  separate  custom- 
house, at  which  vessels  are  cleared  out,  independently  of  that 
at  Carmarthen :  the  court  held,  that  this  policy  had  neve'xr 
attached  on  the  goods  so  loaded  on  board  at  Llanelly.  (x) 
If,  however,  Like  cvcry  other  part  of  the  policy,  however,  the  interpn^^ 

cantile*u«ige  to  tatiou  of  the  words  describing  the  terminus  a  quo  of  th^'  - 
load  goods  not  yoyagc  is  govcmed  by  the  usage  of  trade  in  the  particida  -^ 
place  specified    voyagc  iusurcd ;  and,  therefore,  if  it  be  proved  tliat  there  is  5 
a  qvo  of  the       mercantile  usage  to  ship  goods  under  such  policies,  not  at  th»  ^ 
eUewlI^ere^the     ^'^^  placc  Specified,  but  at  some  placc  adjoining  theretc:^^ 

{w)  Constable  v.   Noble,  2   Taunt  sarae  in  the  United  States ;  see  f  Mu'  ■^- 

403.  ray  v,  Columbiaa  Ins.  Comp.,  4  Joh*'-^* 

{x)  Payne  v.  Hutchinson,  2  Taunt.  Rep.  443.,  cited  1  Phillips  441. 
405.     Tlic  law,  as  to  this  point,  is  thc 


m 

\ 
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the  policy  will  be  held  to  attach  on  goods  shipped  in  com-  Duration  of  the 

pliance  with  the  usage.     Tims,  whore  a  jKilicy  was  cifectcd        

on  goods  "  at  and  from  the  ship's  loadim/  jwrt  or  ports  in  J^ad/oiTthl^^ 

Amlia  Ma7idy*  and  the  ship  never  touched  at  Amelia  Island  gwds at  the 

iiinpai  whore 

at  !ill,  but  took  in  her  cargo  at  Tigre  Island ^  which  is  a  little  usage  rwiuires 

higher  tip  the  river  St.  Mary's ;  but  it  appeared  that  in  that  f^'^^y^^^[°  ^ 

trade  this  is  thtf  usual  inanner  in  which  (dl  ships  take  in  their  Moxon  v.  At- 

caTfjo ;  Lord  Ellcnborough  held  tliat  the  i)olicy  attached  on  260. '        "^* 
the  goods  so  loaded.  (1/) 

§  161.  A  policy  effected  on  goods  "  at  and  from''  a  foreign  A  policy  effect. 

I>ort  for  the  homeward  voyage,  only  protects  the  homncard  ^^iJ^jS^VcL" 

^^nd  carixo,  and  only  bc":ins  to  run  from  the  time  when  *  *»>re«g"  i>«rt 

.           ^  \        ,                       ^                   ,  for  the  home- 
such  cargo  is  either  wholly  or  partially  loaded  on  board  at  ward  voyage, 

that  port ;  if  there  have  been  a  policy  effected  on  the  out^  the /wmeward 

vard  cargo  "  until  discharged  and  salcly  landed "  in  the  same  ^'^^S^ 

IW  "at  and  from  which"  the  policy  for  the   homewai'd 

voyage  is  made  to  commence,  the  risk  on  the  goods»  under 

the  homeward  policy,  will  begin  as  soon  as  they,  or  any  part 

^f  them,  are  loaded  on  board,  although  the  whole  of  the 

outward  cargo  may  not  then  have  been  discharged. 

In  fact,  there  seems  little  doubt  that  both  ])olicies  in  such  But  if  two 

^  may  oi)erate  concurrently,  in  point  of  time,  to  protect,  E^^lfc^il^tea  on 

H  mdecd,  the  satne  goods^  but  the  outward  policy  to  protect  go«ds» one  "/«,*' 

"**^  reinams  on  board  ot  the  outward  cargo,  and  the  home-  *' at  and  from'' 

^"^"^  pohcy  to  protect  what  has  been  already  loaded  of  the  tugty!^r!l'''' 

Reward  cargo  (z)  po^ts,  and  the 

If  -•^1-        1  1    /•         1>      1  •   1      1       1  1  ***'*p  ^^^  ^""^  *" 

.    *  the  place  "  at  and  irom    which  the  homeward  voyage  coastin;^  the 

'*  ^^iie  to  commence  be  an  island  or  other  place  having  porl'to'^irt, 

^^^1  ports,  as  Jamaica,  and  two  several  policies  have  been  ^"**  i"'*^*  ^^ 

effgp^  .  her  outward 

^^-Qd,  one  on  the  outward  cargo,  sixy  "  from  London  to  and  part  of  her 

|!^^^^ica,"  and  the  other  on   the  hometvard  Ciu-go  "  at  and  J^^lh'on" 

^'^^  Jamaicji  to  London,"  then  if  the  ship,  after  discharcnnff  ^^^^*  ^^"^  *'"*- 

^rt        ^1  1        1  •  1  00  ward  policy 

^1  her  outward  cargo  and  taking  on  board  part  of  her  will  protect  the 

former,  and  the 

^    ^  homeward  po- 

^^^    ^loxon  r.  Atkyns  0  Camp.  i»00.      Paty,    Cours  de  Droit  Coram.,  tit.  x.  ^»«*y  **'^*  *^"^'''- 
11    *'    ^-e  Emerigon,  chap.  xiii.  s(<ct.  20.     sect.   i).    torn.   iii.    pp.  4t>l — 428.    ed. 
Y^   '^'  pent  clle  en  mcnie  tenis  arriver     lS:>-i;    and  see  Kent's  Comm.,  vol.  iii. 
^^*''C-v  et   dc   sortie.        Sim-    IJoiil.-.y-      p.  :JOr».  id.   I  J' 14. 
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Duration  of  the 
risk  on  goods. 


Tills  rule  only 
fxti>n(ls  to  the 
case  of*'  (fMKlst** 
not  to  "  tfiip,'* 


Construction, 
in  the  United 
States,  of  a  po- 
licy  on  goods 
outward,  and 
on  ihiiir  pro- 
ceeds liomc. 


homeward  cargo  at  one  port  In  Jamaica^  should  be  lost  wliUc 
proceeding  to  another  port  in  that  island,  in  order  to  dispose 
of  the  residue  of  her  outward,  and  complete  the  loading  of 
her  homeward  cargo,  having  2)art  of  both  cargoes  on  board 
at  the  time  of  loss ;  in  such  case  the  common  sense  of  the 
matter,  and  the  true  result  of  the  authorities,  appears  to  be, 
that  the  outward  policy  continues  to  protect  wliat  rcinaiiw 
on  board  of  the  outward  cargo,  and  the  homeward  policy 
attaches  on  what  has  been  already  taken  on  board  of  the 
homeward  cargo,  (a) 

This  rule  must,  indeed,  be  understood  as  strictly  confined 
to  the  case  of  goodsy  and  not  extending  to  the  ship,  for  the 
|)lain  reason,  amongst  others  (which  will  appear  elsewhere), 
that  the  outward  and  homeward  policies  are  both  effected  on 
the  same  ship^  but  on  different  cargoes. 

It  has  been  decided  in  the  United  States  that  a  policy 
effected  upon  goods  outward,  and  upon  ih^iv  proceeds  home,  will 
apply  to  a  homeward  cargo  procured  by  money  or  credit  of 
the  consignees  at  the  port  of  discharge,  though  the  outward 
goods,  for  want  of  a  market,  have  not  been  in  fact  sold  so  as 
to  realise  any  proceeds,  {li)  A  policy  in  this  fonn  will  not, 
however,  protect  for  the  homeward  voyage  the  same  goods, 
brought  back  in  the  same  ship,  without  having  been  changed 
or  landed  at  the  port  of  destination,  (c) 


Continuance 
and  end  of  tiic 
risk  on  gooils. 


Art.  2.    Continuance  and  End  of  the  Risk  on  the  Goods. 

§  162.  The  common  clause  in  our  English  policies  makes 
the  risk  on  goods  "  continue  upon  them  during  the  ships  ffW< 
there  {i.e.  at  the  jwrt    of  loading),  a7id   thence   during  /W" 
voyage  to  the  port  of  discharge,  until  the  goods  be  there  dt^ 
charged  and  safely  landed.'^ 

(a)  Emerifjon,  chap.  xiii.  sect.  20.  &  Ad.  651.     Kent*8  Cotdiil,  toI    ^' 

vol.  il.  p|i.  114,  115.  ed.  1827.      Bou-  p.  S09.  ed.  1844. 

lay-Paty,  Cours  de  Droit  Comm.  Mar.,         (ft)  f  Haven  i\  Gray,  12  Mass.  R^^"^ 

torn.  iii.   p.  422.     Camden  r.  Cowley,  7i.     f  ^^'*"^"<?y  »'•  The  American  T  ^^' 

1  W.  Bl.  417.      Forbes  ».  Aspinall,  13  Conip.,  3  Cowcn,  210.  Kent's  Comr'^^ 

Eaxt,  323.     Warre  o.  Millar,  4  B.  &  vol.  iii.  p.  310. 
Cr.  538.     Hickman  r,  Carstairs,  5  B.         (r)  Ibid. 
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By  "safely  landed"  is  meant  safely  delivered  on  shore,  at  Duration  of  the 
the  ordinary  wharfs  aiul  quays,  or  customary  landing  places  '^.^  ^"  g""  *• 
within  the  Umits  of  the  port  of  discharge,  (d)  m^mng  of  the 

*  o      \    /  words  ••  safely 

What  these  limits  are  is  to  be  ascertained,  in  case  of  doubt,  landed^ 
by  the  evidence  of  that  mercantile  usage  with  which  every 
underwriter  is  presumed  to  be  familiar,  on  the  fair  principle 
that  every  man  of  business  may  reasonably  be  presumed  to 
be  in  possession  of  that  species  of  generally  diffused  and 
easily  accessible  information,  without  which  he  could  not  in 
any  case  be  competent  to  carry  on  the  ordinary  transactions 
of  his  trade  or  calling. 

In  order  to  convey  the  goods  safely  to  the  usual  landing  Whenever  an 
places  at  the  port  of  discharge,  it  is  frequently  necessary  to  thc%rt  ofVk- 
cmploy  smaller  craft,  such  as  lighters,  shallops,  &c,  to  carry  ^^^^'fi*-*  to  ^o"- 
them  from  the  ship  to  the  shore.  ship  to  nhore  in 

Whenever  it  is  established  that  such  a  usage  exists  by  the  the  underwriter 
general  course  of  trade,  the  underwriters  will  be  held  liable  Jl"*^'^  nV"*^*^L 
for  any  loss  or  damage  that  may  happen  to  the  goods  in  the  may  happen  to 
course  of  being  so  carried  from  the  ship  to  the  shore.  the  course  of 

"  The  insurer,"  says  Lord  Mansfield,  "  in  estimating  the  '"''^'  transport. 

price  at  which  he  is  willing  to  indemnify  the  trader  against 

all  risks,  must  have  under  his  consideration  the  nature  of  the 

voyage  to  be  performed,  and  the  usual  course  and  manner  of 

doing  it.     He  took  the  risk  upon  the  supposition  that  what 

was  usual  and  necessary  would  be  done,  and,  tlierefore,  when 

goods  iu*e   insured  *  till  dischai^ged  and  safely  landed,'  the 

insurance,  without  express  words,  extends  to  the  boat,  the 

usual  manner  of  landing   goods  out  of  a  ship   upon  the 

shore.*'  (e) 

In  the  port  of  London  public  lighters  are  employed,  in  the  Hence,  in  the 
general  course  of  trade,  to  take  goods  from  the  ship  to  the  ^r^is^Ge*"'' 
wharf's  side.  l^'"'ef  ^"'•"<?<J »" 

lighters  from 
the  sliip  to  the 

('')  Sec  as  to  this  Gtttclinei;.  Bourne,  taking  of  goods  from  the  ship  to  the  ^^^^^j^^^ 

4  Binjrli.  N.  c.  314.     Bourne  v.  Gat-  j/wre,  and  does  not,  as  a  general  rule,   protection  of 

^•»ffe.  in  error,  3  M.  &  Gr.  643.    S.  C.  extend  to  their  transi)ort  from  the  ship,  the  policy. 

^^»^  the  House  of  Lords,  7  M.  &  Gr.  vp  rivers,   to  the   port   of  discharge. 

^^'  Emerigon,  chap.  xiii.   sect.  2.  vol.  ii. 

(0  1  Burr.   3-18.     In    France  this  p.  49.  cd.  1827.   Boulay-Paty,  tom.iii. 

^^'^^^l  principle   is   confined   to  the  p.  419.  tit.  x.  sect  9. 
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Duration  of  the 
risk  on  goods. 


So,  cargo  while 
being  run  ou 
shore  in 
launches  in  the 
Spanish  contra- 
band trade. 


So,  goods  sent 
nfihore  in 
sliallops  from 
the  ship  to  u 
West  Indian 
plantation. 


So,  the  river 
navigation  from 
Cronatctdt  to 
St.  Piiersburffh, 
and  from  Cux- 
haven  to  Ham- 
hvrgh^  is  at  the 
risk  of  the  un- 
derwriters. 


Policies  on 
goo<ls  in  France 
jtrotect  the  risk 
of  river  craft, 
when  it  is  u'^ual 
fio  to  send  them 
on. 


Hence,  it  has  been  frequently  held,  that  goods  in  the  port 
of  London,  while  on  board  such  lighters,  and  in  the  course 
of  being  conveyed  from  the  ship  to  the  wharPs  side,  arc 
under  the  protection  of  the  policy.  (/) 

So,  where  it  appeared  tliat  in  the  contraband  trade  formerly 
carried  on  in  the  Spanish  main,  it  was  the  usual  course  for 
the  ships  engaged  in  it  to  stand  into  shore  as  near  as  they 
could,  and  then  nm  the  cargo  ashore  in  launches,  which  came 
off  to  them,  it  was  held,  that  goods  insured  for  this  traffic 
were  protected  while  in  such  launches.  (//) 

So,  where  the  goods  insured  were  destined  for  a  plantation 
in  Jamaica,  situate  in  a  bay  too  shallow  for  ships  of  large 
burden ;  and  it  appeared  that  the  general  usage  was,  with 
regard  to  all  goods  so  destined,  to  put  the  ship  into  the  nearest 
practicable  iK)rt,  and  thence  send  the  goods  ashore  in  sliallops; 
Lord  Tenterden  held,  that  the  goods  while  being  so  sent  on 
were  protected  by  the  policy,  (h) 

All  goods  destined  for  St.  Petcrsburgh,  if  loaded  on  board 
vessels  of  any  burden,  are  unloaded  at  Cronstadt,  which  is 
about  twenty  miles  from  the  capital,  and  thence  sent  on,  up 
the  Neva,  in  lighters :  before  the  cutting  of  the  great  canal 
of  the  Holder  to  Amsterdam,  vessels  of  large  burden  some- 
times unloaded  at  the  Texel,  and  the  largest  class  of  vessels 
arc  still  obliged  to  do  so  between  Cuxhaven  and  Hamburgh: 
in  all  these  cases,  as  the  river  navigation  is  a  foreseen  and 
customary  part  of  the  voyage,  and  the  risk  thereof  calculate*! 
in  the  rate  of  premium,  the  goods  would  be  protected  in  tUc 
river  craft  under  our  common  form  of  policies.  (/) 

In  France,  it  seems  that  their  policies,  though  not  co 
sidered  as  a  general  rule  to  protect  goods  when  sent  on  fro: 
the  ship  up  a  river  to  the  port,  will  yet  do  so  whenever  the 
is  an  usage  to  unload  goods  at  the  sca-boi-d,  and  thus  se 
them  on,  as  from  Paimbccuf  to  Nantes,  (j) 

(/)  Rucker  v.  London  Ass.  Comp.,         (*)  See  Benecke,  System  dcs  As 

2  Bos.  &  Pull.  432.  in  Tiotif.     Harry  curanz,  chap.  viii.  sect.  1.  vol.iL  p.2"^^^^ 

V.  Royal  Exch.  Ass.  Comp.,  ibid.  430.  cd.  1807. 

(g)  Matthie  v.  Potts,  3  Bos.  &  Pull.         0)    Kmerifron,    vol.   ii.   p.  49.  ^ 

23.  1827.      Boulay-Paly,  Couis  dc  I>    ^^ 

(/i)  Stewart  v.   Bell,  5    B.  Sc   Aid.  Comm.,  tit.  x.  sect  9.  tom.  iii.  pp.''^^  ^•''' 

238.  420,  cd.   1834. 
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So,  in  the  United  States^  on  its  being  proved  that  hides  Duration  o 

ere  generally  sent  ashore  at  New  York  from  the  ship  in  -^  ^"  ^^ 

»t8,  the  Supreme  Court  of  the  United  States  held,  that  ^VhTthV 

le  risk  continued  on  them  while  being  so  sent  (A) ;  and  in  United  stau 
le  case  there  decided,  the  principle  was  carried  to  the  extent 
*  protecting  goods  destined  for  a  Mexican  port  while  being 
orried  up  from  the  river-bar  to  the  town  partly  in  boats,  and 
trtly  overland  on  mules^  that  being  shown  to  be  the  general 
ode  of  conveying  them  to  their  place  of  destination.  (/) 

§  163.  But  in  all  such  cases  the  assured  may  terminate  the  But  in  all  such 

sk  before  the  time  when  it  would  expire  in  the  usual  course  sured  may  at 

ider  the  policy,  by  receiving  the  goods  out  of  the  ship  into  once  put  an  end 

fi  own  care ;  thus,  although,  as  we  have  seen,  goods,  while  the  goods,  by 

I  a  course  of  being  carried  in  lighters  from  the  ship  to  the  out  oHhe  ship 

lore,  are,  generally  speaking,  protected,  in  the  port  of  Lon-  •"**<>*»«  own 

an,  yet  a  merchant  of  that  port  was  held  to  have  put  an  by  taking  them 

ad  to  this  protection  by  himself  sending  for  them  and  bring-  own  lighter, 
tg  them  ashore  in  his  own  lighter  {m) ;  and  the  same  principle 
tlds  where  the  merchant  takes  the  goods  into  his  own  care 
d  possession  before  they  are  landed* 

Thus,  where  goods  were  put  on  board  a  public  lighter,  and  Grin  any  other 

ught  therein  to  the  merchant's  wharf,  where,  owing  to  them'tnto  his 

romichness  of  the  weather,  they  could  not  then  be  un-  **^"  ^J^  ■"** 

^  ''         ^  possession 

ed;  and  thereupon  the  merchant  dismissed  the  lighter-  before  they 

,  and  told  him  to  leave  his  lighter  all  night  moored  to  the  by  nfooring  a 

f,  where  he  himself  would  look  after  it,  and  in  the  course  P^^J'<;  ^'ffbter. 

with  the  goods 

t  night  the  lighter  with  the  goods  on  board  sunk :  the  on  board,  to 

held,  that  the  merchant,  by  thus  taking  the  goods  into  and  assuming ' 

n  care  and  possession,  had  discharged  the  underwriter  ^^}^  ^'***!f » 

*  °  charge  or  them. 

U  liability,  (w)  Strong  v,  Na- 

tally,  1  Bos.  & 


iVads worth    v.    Pacific    Ins.  own  lighters  in    landing   goods  they 

Wendall's  Rep.  38.  would  be  protected  by  the  policy  ;  and 

«ar  V.  Louisiana  Ins.  Comp.,  there  is  no  doubt   they  would.     Sih; 

"i.  S.  386.,  cited  in  1  Phillips,  also  Bcnccke,  System  des  Assecuranz, 

chap.  viii.   sect.  1.    vol.  iL  p.  213.  ed. 

row  r.    Carruthers,  2  Str.  1807. 

Marshall  remarks  on  this  (n)  Strong   i;.    Natally,    1    Bos.   ^ 

t  if  there  were  a  custom  for  Pull.  N.  U.'  IC. 
3  any  port  to    use   their 


Pull.N.  U.  IC. 
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Duration  of  tiic       Wliciievcr  thc  goods  Can  be  considered  as  having  been 

landed,  according  to  the  usual  course  of  business  at  their  port 


coodrMn  bc*^  ^^  destination,  the  risk  on  the  goods  ends,  though  they  may 

considered  as  ncvcr  havc  bccn  delivered  into  the  hands  of  the  consignees,  (o) 
landed,  accord-        Thus,  whcrc  On  a  ship's  arrival  at  Revel,  her  port  of  dis- 

uMcas  of  the  charge,  the  cargo  was  (according  to  the  uniform  course  of 

portofdis-  business  in  that  port)  unloaded  in  government  lighters  by 

underwriter's  the  rcvcnuc  officcrs,  and  lodged  in  government  warehouses, 

end)  although "  whcrc  it  was   afterwards  confiscated,  without  ever  coming 

they  may  never  into  the  hands  of  the  Consignees :  Lord  Ellenborough  held, 

have  been  de-  ,  ,  , 

livered  into  thc  that,  US  the  goods  had,  in  this  case,  been  landed  in  the  usual 
consignee."^  coursc  of  trade,  the  risk  ceased  on  their  so  being  landed,  for 
Urown  r.  Car-   that  the  policy  protected  them  against  the  perils  of  the  sea 

stairs,  3  Campb.         ,  j        x     /» ^^i        i  /    \ 

161.  only,  and  not  ot  the  shore,  (j?) 

Generally  The  general  rule,  in  fact,  is  clear,  that  the  underwriter  in 

speaking,  the  v       •  i  •      .  •  i         xi        •  i  i 

risk  on  goods  a  sca  policy  lusurcs  only  agamst  sea  risks ;  the  risk  on  goods, 
Se*'*a*r'e*^*^ut^on  ^'^^^^^ore,  ends  directly  they  are  put  on  terra  firma,  unless 
terra  jtnua.        they  are  placed  there  only  for  a  temporary  purpose,  or  under 

such  circumstances  as  to  be  protected  by  the  usage  of  thc 

tnide.  (y) 
If  goods,  hav-  The  following  American  case,  which  seems  to  have  been 
lamleTt"  ex-  ^^^^'^  dccidcd,  affords  a  good  illustration  of  this  rule.  An 
change  for  insuraucc  had  been  effected  for  a  voyage  out  and  home,  on 
the  course  of  goods  ou  board  an  American  ship  engaged  in  a  bjirtering 
back^tcTthe  trade  with  different  islands  of  the  Indian  Archipelago ;  the 
shij)  at  the         captain  had  landed,  at  a  port  in  Sumatra,  a  chest  of  opium, 

time  of  loss,  *  ^  * 

such  loss  is  at  pait  of  tlic  outward  cargo,  to  be  exchanged  for  a  certain 
tileundt^!"  quantity  of  pepper  and  dollars,  but  not  being  able  to  come 
writers.  Sanhie.  ^^y  tcmis,  had  taken  up  thc  chest  and  stowed  it  in  the  launch 

for  the  purpose  of  Ixjing  carried  back  to  the  sliip,  when  the 
natives  made  a  rush  on  the  crew,  overpowered  lliem,  and 
carried  off  the  oi)iuin :  the  court  in  the  United  States  held 
that,  under  these  circumstances,  the  opium  was  protected  by 

(o)  Gatclifle  t>.  IJournc,  4  Bingh.  (q)  PcUy  r.  Royal  Exclu  As. 
N.  C.  314.  S.  C.  Iwfore  thc  House  of  Comp.,  1  Burr.  341.  Brough  r.  Whit- 
Lords,  7  M.  &  Gr.  850.  more,  4  T.  Kep.  206.    " 

(p)  Brown  t;.    CarstairS,  3   Camp. 
161. 
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the  policy,  for  either  it  had  never  been  safely  landed^  in  which  Duration  of  the 

case  the  risk  had  never  been  suspended  at  all,  or  else,  having '_ 

been  once  put  on  board  the  ship's  boat  again,  the  risk  must 
be  considered  as  having  recommenced,  (r)  The  first  would 
appear  to  be  the  true  ground. 

As  by  our  law,  tlie  risk  on  the  goods  continues  until  they  Damage  caused 
are  ^fely  landed  at  the  wharfs  or  usual  landing  places  of  the  the  course  of 
port  of  discharge,  any  damage  caused  to  the  goods  in  the  '^"ifj^^l^^JJ^ 
course  of  unloading  them  from  the  ship  into  the  lighters,  or  charge  of  the 
from  the  lighters  on  to  the  wharf,  would  fall  on  the  under-  unless  caused* 
writers,  always  supposing,  that  is,  that  such  damage  be  not  ^Jf^^^nd 
imputable  to  the  fault  of  the  master  or  crew,  or  to  the  defect  crew,  or  defect 
of  the  ship's  tackle.     Accordingly,  where  a  policy,  otherwise 
in  the  common  form,  gave  a  special  power  of  shipping  and 
reshipping  the  goods.  Chief  Justice  Lee  held  that  the  policy 
would  extend  to  cover  a  loss  happening  in  the  unloading  and 
reshipping  from  one  ship  to  another,  {s) 

The  law  of  France,  following  the  Guidon  (^),  and  the  Judg-  Foreign  law  as 
ments  of  Oleron(M),  throws  the  responsibility  for  such  damage 
on  the  master  alone,  (v) 

But  by  the  greater  portion  of  the  other  continental  codes 
it  is  made,  as  in  our  own  law,  to  rest  on  the  underwriter,  {w) 

§  164.  It  will  be  observed,  that  in  our  common  policies  no  Inourcommon 
fixed  period  of  time  is  specified  during  which  the  risk  on  the  \^^o  fixed  \\m^ 
goods  is  limited  to  continue  after  the  ship's  arrival ;  L  e.  there  ^»^i"  which 

.....  .  .  ^^^  landing  of 

is  no  specified  time  within  which  their  landing  must  be  com-  the  goods  must 
pleted,  and  beyond  which  they  will  be  out  of  the  protection  and*^heyond  ' 
of  the  policy.  ^^*»^^  ^^»'«  '''^\ 

,  ,  ,  upon  them  shall 

The  only  rule  in  this  country  is,  that  they  must  be  landed  cease. 
within  a  reasonable  time  from  the  ship's  arrival  The  only  rule 

^  IS,  that  this 


^r)  t  P<uw>ns  V.  Massachusset*s  Fire  (o)  See  Emerigon,  chap.  xii.  sect  48. 

and  Marine  Ins.  Comp.,  6  Mass.  Rep.  vol.  ii.  pp.  25,  26.  ed.  1827. 

179.  (ic;)  See  the  Hamburgh  Ordinance, 

(«)  Tierney  v.  Etherington,  1  Burr.  tit.  vii.  art.  4.     The  Prussian  Land- 

349.  gerecht,  art.  2188.,  and  others.     Bc- 

(  / )  G uidon,  ch.  5.  art  7.  nccke,  System  des  Assecuranz, chap.  viii. 

(^u)  Jugemens  d*OIeron,  art  10.  sect  1.  vol.  ii.  p.  213. 

F  F 


must  be  a  rta^ 
toncMe  time. 
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Duration  of  the 
risk  on  goods. 

Foreign  \&w  as 
to  this  point. 


Our  own  rule 
preferable. 


Time  for  land* 
ing  may  be 
limited  by  a 
special  clause 
to  that  effect. 


What  is  a  rea- 
sonable time 
for  discharging 
cargo. 


The  law  of  France  in  this  respect  agrees  with  our  own,  (j) 

By  several  of  the  foreign  ordinances^  on  the  other  hand, 
it  is  provided,  tliat  the  risk  upon  the  goods  shall  continue 
only  for  a  certain  limited  number  of  days  after  the  ship's 
arrival  at  the  port  of  discharge,  unless  the  unloading  be 
delayed  for  a  longer  period  by  lawful  and  unavoidable  hin- 
drances ;  and  even  in  such  case,  only  for  a  fixed  though  longer 
period,  (y) 

The  reasons  given  for  preferring  a  fixed  number  of  days 
are  —  1st,  to  avoid  all  litigation  as  to  what  shall  be  deemed 
reasonable  time  (as  to  which  see  presently) ;  2dly,  to  compel 
a  speedy  clearance  of  the  cargo.  IVIr.  Benecke,  however, 
after  examining  the  different  provisions  of  foreign  states  on 
this  subject,  concludes  that  the  rule  adopted  in  England  and 
France  is,  upon  the  whole,  preferable;  and  this  opinion 
seems  well  founded,  (z) 

It  is,  of  course,  competent  to  parties  effecting  insurances  in 
this  country  to  adopt  any  special  clauses  they  can  agree 
upon  for  the  purpose  of  modifying  the  duration  of  the  risk 
under  the  common  clauses.  Amongst  some  of  the  Scotch 
insurance  companies  it  appears  to  be  customary  to  insure, 
continuing  the  risk  upon  the  goods  until  the  ship's  arrival  at 
the  port  of  discharge,  "  and  thereafter  far  a  period  not  exceed- 
ing  ten  {or  fifteen  or  twenty)  days,  allowed  for  the  discharge  of 
the  cargo^  f 

The  rule  in  this  country,  then,  being  that  the  risk  con- 
tinues on  the  goods  for  a  reasonable  time  after  the  ship's  arrival 
at  the  port  of  discharge,  questions  have  been   made  as  to 


(x)  The  Code  de  Commerce,  art. 
328.  341.,  provides  that  the  risk  on 
goods  shall  continue  **juiqu*au  jour  oit 
elks  8ont  de!ivree»  d  terrtJ** 

{y)  By  the  Insurance  Ordinance  of 
Amsterdam  (art.  5. )  the  risk  is  to  con- 
tinue fifteen  days  after  the  sliip's  arrival ; 
by  that  of  Rotterdam  (art.  46 — 49.)  for 
fourteen  working  days  :  by  the  Insur> 
ancc  Code  of  Sweden  (art.  5.  s.  19.) 
and  of  Prussia  (tit.  Insurance,  art.  21 84, 


2185.  2189,  2190.),  and  byacUineia 
the  Danish  policies,  the  ordinary  dura- 
tion of  the  risk  is  ^xcd  nt  Jljiecn  days^ 
in  cases  of  justifiable  delay  attwemty^cme 
days.  See  Magens,  vol.  iL,  and  Be- 
necke, System  des  Assecurani,  chap.  viii. 
sect.  1.  vol.  IL  p.  209.  cd.  Hamburgh, 
1807. 

(z)  Benecke,    System    des    Assccu- 
ranz,  vol.  ii.  p.  223. 


DURATION  OF   THE  RISK.  435 

what,  under  particular  circumstances,  will  amount  to  a  rea-  Duration  of  the 
Bonable  time  for  the  unloading.     This  must  depend  entirely,         o"  go 
as  the  following  cases  will  show,  on  the  nature  and  usages  of 
the  trade,  and  the  main  object  of  the  adventure. 

Thus,  a  ship  was  insured  at  and  from  London  to  Portendic,  ^  ^"^onth  not 
on  the  coast  of  Africa,  continuing  the  risk  on  the  ship  **  till  discharge  of 
moored  at  anchor  for  twenty-four  hours  in  good  safety,"  and  fjft'hT  African 
on  the  cargo  "  till  discharged  and  safely  landed."     The  advcn-  ^'^^^  ^^^^' 
tore  for  which  the  ship  was  insured  was  the  ffum  trade  on  collier^Park 
the  coast  of  Africa,  which  is  carried  on  by  barter.     The  ship  o"  ^n*-  ^th  ed. 
was  captured  about  a  month  after  her  arrival  on  the  African 
coast,  at  which  time,  as  no  gums  had  been  brought  down  to  the 
coast  by  the  natives^  no  part  of  her  outward  cargo  had  been 
landed  for  the  purposes  of  barter :   Lord  Kenyon  held  that, 
as,  under  the  circumstances,  no  unnecessary  delay  appeared 
to  have  taken  place,  the  risk  on  the  outward  cargo  was  a 
continuing  risk  at  the  time  of  the  loss,  {a) 

In  the  Newfoundland  and  Labrador  trade  the  great  object  Tiiirty  or  6fty 

days  held  not 

of  the  adventure  being  to  catch  fish,  the  outward  cargo  very  to  be  an  unrea. 
generally  consists  in  great  part  of  salt  and  provisions  for  vie-  ^^ the*  ***"* 


same 


tualling  the  crew  and  curing  the  fish  cauglit.     This  part  of  P"npo»e »"  the 
the  cargo  is  naturally  consumed  as  it  is  wanted,  and  never  trade. 
landed  at  all ;  even  such  part  of  it  as  may  consist  of  merchan-  N°^^°  **•  ^®"- 

.       ,  .  .        .  nowray,  DougL 

dise  is  frequently  not  landed  until  the  fishing,  which  is  the  ^lo.;  Vallance 
m^  business  of  the  adventure,  leaves  the  crew  at  liberty  to  j'  Campb!  sos, 
discharge  it.     In  the  case,  therefore,  of  outward  cargoes  in-  ^<^' 
sured  on  board  ships  engaged  in  this  trade  by  policies  in  the 
common  form,  continuing  the  risk  on  the  goods  "  till  dis" 
charged  or  safely  landed^"  it  has  been  held  that  such  outward 
cargoes  were  protected  by  the  policy,  though  in  one  instance 
they  were  still  on  board  for  thirty,  and  in  another  for  fifty, 
days  after  the  ship*s  arrival  ofi*  the  coast.  (5) 


{a)  Fkrkinson  e.  Collier,  Park  on         (JO)  Noble    v.    Kcnnovay,    Dougl. 
In«.  653.    8th  ed.     Marshall  on   Ins.     510.      Vallance   v.   Dewar,    1    Camp. 
935.     It  is  obvious  that  in  such  a  case     503.     Oiigier  v.  Jennings,  ibid.  505. 
as  ibis  a  fixed  rule  of  time  would  have 
operated  unjustly. 
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Duration  of  the  §  165.  When  goods  OTC  Insured  in  the  common  form^  the 

"''__1_^_!L  risk  upon  them  continues  until  they  are  safely  landed  at  tlie 

princMe^the  P^-rticular  port  which  is  either  named  in  the  policy  as  their 

risk  on  goods  ultimate  port  of  discharge^  or  contemplated  as  such  by  the 

continues  until  .  t     i  •       i  i      i         .  .  i 

they  are  safely  jmrtics ;  and  this^  though  the  ship  may  touch  at  an  mterme- 
uUi^u^^of  ^^**®  P^'^^  *°^  remain  there  for  twenty-four  hours^  and  even 
diicharge  speci-  unload  part  of  the  cargo  there,  and  take  in  substituted  goods 

fied  in  the  po-      .     .         ,  .  . 

licy,orcontem-    m  itS  place,  (c) 

partiw^Vdoes  Even  when  the  place  named  in  the  policy  as  the  terminm 
not  come  to  an  ^^f  quem  of  thc  voyage  is  one  of  the  West  Indian  islands,  or 

end  by  the  .    .  i       t  /p         i 

ship's  touching  Other  placc  coutaming  several  ports,  an  outward  policy  enected 
part^oMhe'"^  ^^  ^f^^  ff^ods  will,  generally  speaking,  enure  to  protect  them 
cargo  at  any       uq^;!  i]^q  whole  of  the  outward  carffo,  or,  at  all  events,  until 

prior  port.  ^  ^ 

the  great  bulk  of  it,  has  been  safely  landed  at  that  port  in  the 

island  which  was,  in  fact,  contemplated  by  the  parties  as  the 

ultimate  port  of  discharge,  (d) 

Where,  how-  Where,  indeed,  the  great  bulk  of  the  outward  cargo,  under 

6t«tt*oftheott/-   such  a  policy,  has  been  unloaded  and  sold  at  any  given  port 

ward  cargo  is     either  in  that  island,  or  elsewhere  within  the  limits  of  the 

discharged  at 

any  port  within  voyage,  and  that  whicli  remains  on  board,  being  trifling  in 

voyage,  the  risk  quantity,  is  taken  on,  either  as  ballast,  or  because  it  could  not 

the^^wf^^"***^*^  be  sold  at  the  port  wliere  the  rest  was  disposed  of,  in  such 

licyisatanend,  cascs  the  risk  ou  the  outward  cargo  will  be  held  to  have  ter- 

continue  mere-  Hiinatcd  at  the  port  whcrc  thc  bulk  of  it  was  sold ;  and  the 

ly  because  a  liability  of  the  Underwriters  on  the  outward  policy  will  not  be 

trifling  portion  •'  ^  *  ^       •' 

of  the  outward  held  to  Continue  merely  because,  at  the  time  of  loss,  an 
be  on  iward  at    insignificant  portion  of  the  outward  cargo  may  still  be  on 

the  time  of  loss.    ^oard. 

This  principle,  which  is  equitable  and  well  adapted  to  the 
real  intentions  of  the  parties,  has  long  been  established  in  tlie 
law  of  France  {e) ;  and  has  received  abundant  confirmation 
in  the  jurisprudence  of  this  country.  (/) 

(c)  Lord   Mansfield    in   Barrass  v.  Boulay-Paty,  Cours  de   Droit  Mar., 

London  Ass.  Comp.,  Marshall  ou  Ins.  torn.  iii.  pp.  421 — 429. 
*266,     Leigh  v.  Mather,  1  £sp.  412.  (/)  Barrass  o.  London  Ass.  Comp., 

((f)  Barrass  v.  London  Ass.  Coinp.,  Marshall,  266.    Leigh  v.  Mather,  ibid. 

Marshall,  266.  As  to  the  ship,  Inglis  r.  Vaux,  3  Camp. 

(c)  Emerigou,   chap.  xiii.   sect  20.  4S6.     Moore  v.  Taylor,  1  Ad.  &  EIL 

25. 
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Thus^  where  an  insurance  was  made  on  ship  and  goods  "  at  Duration  of  the 

and  from  Georgia  to  Jamaica^^  and  the  ship  arrived  at  Mon^ 

tego  Baj/y  which  was  the  port  to  which  the  cargo  was  origin-  ther;  MarshTon 
alljf  destined^  where  she  remained  a  months  and  during  that  ^^  2^^- 
period  sold  and  delivered  the  greatest  part  of  her  cargo  to 
merchants  there>  and  woidd  have  disposed  of  the  whole  but 
for  a  verbal  agreement  with  a  party  who  chartered  the  vessel 
for  a  voyage  from  Montego  Bay  to  St.  Anne's,  for  a  cai^o, 
and  thence  to  London,  by  which  agreement  part  of  the  out- 
ward cargo,  which  was  lumber,  was  to  be  carried  in  ballast  to 
St.  Anne's :  Lord  Keny on  held  that,  under  these  circumstances, 
the  risk  on  the  outward  cargo  came  to  an  end  when  the  bulk 
of  it  was  landed  at  Montego  Bay,  and  did  not  continue  on 
that  part  of  it  which  was  carried  on  as  ballast  to  St.  Anne's,  {g) 

The  subject  wiU  receive  further  illustration  when  we  come 
to  consider  the  duration  of  risk  on  the  ship. 

When  the  risk  on  goods  is  declared  by  the  policy  to  con-  The  risk  on 

t*  T      •  I        1  .  »  goods  continues 

tinuc,  as  m  the  common  form,  "  during  the  ship  s  voyage  to  under  the  com. 
the  part  of  discharge,  until  the  goods  be  there  discharged  and  ^e°bullkof* 
safeli/  landed,^  the  policy  protects  them  until  the  whole  or  the  them  are  landed 
bulk  of  them  are  landed  at  the  port  where,  in  fact,  the  ship  where  the  ship 
begins  to  discharge  them.  (A)  ^™  '^^ 

If,  in  the  course  of  the  voyage,  the  original  ship  becomes  in  cases  of 
disabled  before  arriving  at  such  port,  and  the  goods  are,  by  l^^^^t,^^ 
the  master,  necessarily  transhipped  and  sent  on  in  another  """^^  .**"  f^^o^* 

.  contmues  till 

vessel,  the  risk  on  the  goods  continues  until  they  are  safely  landed  at  the 
landed  out  of  the  substituted  ship  at  the  port  of  original  des-  destinatioif ' 
tination  (i) ;  and  the  case  will  be  the  same  where  the  tranship- 
ment is  expressly  permitted  by  the  policy,  although  it  may 
not  be  rendered  absolutely  necessary  by  the  total  disability 
of  the  ship.  (J) 

(g)  Leigh  p.  Mather,  as  reported  by  25.  :  and  see  the  American  cases  col- 

Blarshall  on  Ins.  266.     The  case,  as  lected  in  Phillips,  chap.  xi.   sect   2. 

reported  in  1  Esp.  412.,  b  not  consist-  vol.i.  pp.  463 — 468. 

cnt   with    the    principles    above    laid  (t)  Plantamour  v.  Staples  Marsh. 

down,  nor,  it  is  submitted,  with  law.  Ins.  164. 

(K)  Clason  v.  Simonds,  6  T.   Rep.  0)  Bold    v.    Rotherham,    15  L.  J. 

533.     Moore  0.  Taylor,  1  Ad.  &  £11.  Qu.  B.  279. 
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Duration  of  the       In  the  following  casc  a  question  was  made  as  to  the  con- 

'-  tinuance  of  the  risk  on  goods  insured  •*  until  arrived  at  the 

areTnsurcd  "     ^^^^  place  rf  discharge  in  the  outward  voyage." 

"till  arrived  at       ^\^q  goods  in  ouestiou  were  the  investment  of  an  Etut 

the  iaU  piace  of  &  i  ^  ^        ^ 

discharge  in  the  India  captain,  and  the  voyage  for  which  they  were  insured 
^c!^the*^risk  ^as  described  in  the  policy  to  be  **  at  and  from  London  to 
on  the  goods      Madeira,  the  Cape  of  Good  Hope,  and  all  or  any  of  the  ports 

tcrmuiatcs  at  .  ^  .  .  . 

the  port  where   or  placcs  in  the  East  Indies,  China,  Persia,  or  elsewhere,  on 
of'the  outward    this  or  thc  Other  side  the  Cape,"  "  until  arrived  at  the  last 
cargo  islanded,  pi^^^e  of  discharge  on  the  outward  voyage,  with  leave  to  ex- 
London  Assur-  change  the  goods  in  the  course  of  the  voyage." 
^"Smr'os'^'       The  ship   arrived  at  Calcutta,  and  there  discharged  the 

whole  of  the  cargo  she  carried  out  for  the  East  India  Company; 
after  which,  she  was  ordered  by  the  Company  on  an  inter- 
mediate voyage  to  Madras,  and  took  on  board  a  cargo  to 
be  conveyed  thither. 

The  captain  had  also  landed  the  whole  of  his  investment 
(the  goods  insured  by  this  policy)  at  Calcutta,  and  had  dis- 
posed of  a  considerable  part  of  it ;  but,  being  unable  to  find 
purchasers  for  the  residue,  he  resolved  to  carry  it  on  to  a  new 
market,  and,  with  this  view,  re-loaded  it  on  board  the  ehip 
for  Madras. 

The  ship  was  lost  on  the  intermediate  voyage  from  Cal- 
cutta to  Madras. 

The  question  was,  whether,  under  thc  terms  of  this  policy  > 
the  risk  still  continued  to  run  on  the  residue  of  the  captain  * 
investment  on  board  at  the  time  of  loss,  or  whether  it  hi^^ 
ended  at  Calcutta. 

Lord  Ellenborough  held  that  it  had  ended  at  Calcottc^ 

for,  as  all  the  Company's  outward  cargo  /lad  been  discharg^^ 

there,  that  port  was  the  "  last  place  of  discliarge  on  the  o^^ 

ward  voyage,"  upon  thc  true  construction  of  the  policy.  (A^ 

If  parties  wish        "If,"  said  Lord  Ellenborough,  **the  Company's  officer^ 

until  finally       wish  for  the  protection  which  is  here  sought  (i.  e.  until  tt^ 

Ime  mlrlrt"     goo^s  arc  finally  disi^osed  of  in  some  market  in  the 

abroad,  they 

nhould  insure 

them  **to  a  (k)  Richardson  v.  London  Ass.  Comp.,  4  Camp.  9S. 

murket.^ 
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Indies)  tlicy  must  not  limit  the  risk  to  the  duration  of  the  Duraiionofihe 
ouhcard  voyage,  but  extend  it  to  the  arrival  of  the  goods  to  a  ^' 

^narket  at  their  JiJial  port  of  discharge^^ 

Xhere  can  be  no  doubt  that  an  insurance  in  such  form 
^ould  effectually  protect  the  goods  until  actually  disposed  of 
in  some  foreign  market.  (/) 

AVhen  the  risk  on  the  goods  is  made  by  the  policy  to  wiicn  goods 
continue  « until  they  shall  be  arrived  at  their  final  port  of  ^'Jil^"" «/'" 
destination^  it  will  frequently  become  a  question  of  fact  de-  their  final  port^ 
pending  upon  the  intentions  of  the  parties,  what  "  the  final  the  question,* 
port  of  destination  "really  was.  Sordtt':! 

During  the  suspension  of  friendly  relations  between  this  tion?winde- 

.        .,  ,r»jiiT-ii«ii*T^  pend  on  all  the 

country  and  China^  m  the  year  184 1,  the  Jlinghsh  ship  Penang  facts  of  the 
arrived  in  Macao  Roadsy  with  a  valuable  cargo,  insured  from  "**^ 
^^^erpool  for  various  ports  in  China,  by  a  policy  which,  in  lirightman, 
contemplation  of  the  then  existing  state  of  things,  contained  J^5^L-J-Q"«B. 
^he  uiost  extensive  liberties  for  the  Penang^  on  arrival  in  the  if  the  risk  on 
China  Seas,  to  tranship  cargo  on  board  any  other  vessel,  to  f©  continue 
^^it  any  ports  in  any  order,  and  to  remain  there  till  it  should  " '*j^  S^Twft* 
^  deemed  expedient  to  proceed  to  her  port  or  porta  of  dis-  ofdutimoxim^ 
^«arge,  continuing  the  risk  "  until  the  goods  should  he  arrived  minate  by  Uieir 
"'  th»rji,ial  port  of  destination.-  ^^^J^Zlo.^ 

1*he  consignees  at  Macao,  finding  that  it  would  be  dangerous  occasional  re- 
^  Send  the  goods  up  the  river  to  Canton,  and  also  that  it  would  a  port  which 
^   Necessary,  owing  to  sea  damage  sustained  in  the  voyage,  f^a"e  b^n^hi 
^     tjimship  them,  hired  the  James  Laing  as  a  temporary  contemplation 
*^^oiving   ship,   and   sent   her   with   the   Penang   to   Hong  their  final  port 
^o^_the    safest    anchorage    in    those    seas— in    order  <^ destination. 
^  *^<^xre  to  receive  the  cargo  from  the  Penang,  and  to  keep 
^^n  board  till  it  could  be  cither  warehoused  at  Hong  Kong^ 
^ent  on  to  Canton^  or  some  other  market  in  China ;  there 
*ig  then  no  market  whatever  at  Hong  Kong.     While  the 
^^0  was  thus  iu  course  of  transhipment  in  Hong  Kong  Roads, 
'"aolent  typhoon  came  on,  in  which  the  James  Laing^  and 

^^  See  the  casca  collected,  in  next     chargr,^^  on  the  continuance  of  risk  on 
ion,  aa  to  the   effect  of  insuring     ship, 
^til  arrival  at  the  last  port  of  dis' 
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Duration  of  the 
risk  on  goods. 


Waiting  at 
another  port, 
flagrante  hello, 
till  hostilities 
have  ceased 
with  the  port 
of  destination, 
determines  the 
risk ;  but  the 
case  is  other- 
wise where 
there  has  been 
no  formal  de- 
claration of 
hostilities;  so 
that  to  proceed 
to  such  port 
would  not  be 
iUegcd,  but  only 
dangerouM. 


Where  goods, 
by  the  custom 
of  trade,  are 


all  the  goods  that  had^  up  to  that  time,  been  transhipped  into 
her,  were  sunk  and  utterly  lost.  It  was  to  recover  this  loss 
that  the  action  was  brought.  The  defendants  contended,  first, 
that  Ilonff  Kong  had  been  selected  by  the  consignees  as  the 
final  port  of  destination ;  that  the  goods  lost  on  board  the 
James  Laing,  having  been  put  on  board  that  ship  as  a  re- 
ceiving ship  or  floating  warehouse  in  Hong  Kong  Roads, 
must  be  considered  as  having  been  landed  at  Hong  Kong ; 
and  that,  consequently,  the  risk  on  those  goods  had  ceased 
under  the  policy,  at  the  time  of  the  loss. 

The  court,  however,  upon  these  facts,  were  clearly  of 
opinion  that  Hong  Kong  was  not  the  final  port  of  destination 
within  the  contemplation  of  the  parties. 

It  was  also  contended  that,  even  supposing  Canton  to  have 
been  the  final  port  of  destination,  and  the  intention  to  have 
been  merely  to  keep  the  goods  on  board  the  James  Laing  till 
they  could  be  sent  on  to  Canton,  the  risk  upon  the  goods  was 
equally  determined,  upon  the  principle  established  by  the  case 
of  Brown  v.  Vigne,  —  that  if  a  vessel,  instead  of  proceeding 
to  her  originally  destined  port,  chooses  to  wait  at  another, 
until  the  termination  of  war,  the  voyage  is  thereby  deter- 
mined. 

But  as  to  this,  the  court  said  that  the  circumstances  in 
Brown  r.  Vigne  were  widely  difierent;  for,  in  that,  there 
was  actual  war  with  Spain,  so  as  to  render  it  illegal  to  send 
on  the  goods  to  their  original  port  of  destination ;  whereas 
here,  there  having  been  no  formal  declaration  of  war  against 
China,  it  would  not  have  been  illegal^  but  only  dangerous  and 
inexpedient,  to  have  sent  the  goods  on  to  Canton,  or  any 
other  market  in  China. 

Accordingly,  the  court  decided  that  the  risk  on  the  goods 
lost  in  the  James  Laing  was  a  continuing  risk,  under  the 
policy,  at  the  time  of  the  loss,  and  that  the  plaintiff  was, 
therefore,  entitled  to  recover,  (wi) 

The  facts  of  this  case  are  very  similar  to  those  of  Tiemcy 
V.  Etherington. 


(m)  Oliverson  v.  Brightman,  15  L.  J.  Qu.  B.  374. 
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In  that  case  goods  were  insured  on  board  a  Dutch  ship  Duration  of  the 
"  from  Malaga  to   Gibraltar,  and  at  and  from   thence   to         on  goo  s. 

JEnffland  and  Holland,  both  or  either,"  continuing  the  risk  l;7f JermJ* 

"  till  the  ship  and  goods  be  arrived  at  England  or  Holland,  diate  port  into 

,  .        ,  *  store-ship  or 

and  there  safely  landed,^     There  was  a  special  clause  in  the  floating  ware- 

policy,  by  which  it  was  agreed,  that,  on  the  arrival  of  the  vieJTofbehig 

ship  at  Gibraltar,  the  goods  might  be  unloaded  and  re^shipped  thence  sent  on 

.  ,  .  1         1  TT  1  '®  *"  ulterior 

m  one  or  more  British  ship  or  ships  for  England  and  Hoi-  portofdis- 

land,  &c     When  the  ship  arrived  at  Gibraltar  there  was  no  on^uch*  goods 

British  ship  there,  and  the  goods  were  unloaded  and  put  into  "  n*'*  *^^'^^^j 

a  store-ship  (which  it  was  proved  was  always  considered  as  a  any  loss  that 

warehouse),  in  order  to  be  kept  there  till  some  British  ship  ^/^  onward 

should  arrive.     Two  days  after  the  goods  were  put  into  this  ?"<^*'  store-ship 

•^  .  ^  ^  18  at  the  risk  of 

store-ship  they  were  lost  in  a  storm.  the  under- 

For  the  underwriters  it  was   objected  that  the  risk  on  ^[^^^  ^ 

the  goods  was  at  an  end  upon  their  being  loaded  into  this  Etherington, 
store-ship,  which  was  to  be  considered  as  a  warehouse 
on  land ;  but  C.  J.  Lee  held  that  the  construction  should 
be  according  to  the  course  of  trade  in  Gibraltar ;  and  that, 
as  it  appeared  to  be  the  usual  method  of  unloading  and 
re-shipping  in  that  place,  that,  when  there  is  no  British 
ship  there,  the  goods  should  be  kept  in  store-ships  until 
one  arrives,  the  risk  upon  the  goods  so  loaded  according  to 
6uch  custom  should  be  held  to  continue,  and  the  under- 
writers to  be  liable,  (n) 


Sect.  II.  Duration  of  Risk  on  the  Ship. 

Art.  1.   Commencement  of  the  Risk, 

§  166.  In  most  of  the  continental  states  the  period  of  the  Duration  of 

commencement  of  the  risk  on  the  ship  is  fixed  by  their  ordi-  '"^®'*^*'«*^*P» 
nances,  subject,  of  course,  to  be  varied  by  the  express  stipu* 
lations  of  the  parties. 

(fi)  Tvanej  t,  Etherington,  1  Burr.  348,  349* 
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Duration  of 
risk  on  the  ship. 

Commence- 
ment of  risk 
on  ship  abroad. 


In  this  country. 


If  insured 
**from^  a  port, 
the  risk  on  ship 
commences 
when  she  quits 
her  moorings 
and  breaks 
ground,  being 
in  a  state  of 
perfect  equip- 
ment and  rea- 
diness for  the 
voyage. 

If  insured  "at 
and  from"  a 
home  port,  it 
begins  immedi- 
ately on  the 
execution  of 
the  policy. 


If  *<  at  and 
from  "  a  foreign 
port,  it  docs  not 
commence  till 
the  ship  has 
once  been  at 
such  port  in 
good  physical 
safety. 


In  the  mercantile  states  of  Holland  and  Germany  it  is 
generally  made  to  commence  from  the  moment  of  the  ship's 
beginning  to  load  the  goods  on  board  for  the  purposes  of  tlie 
voyage  insured,  {o) 

In  France,  unless  otherwise  stipulated  by  the  policy,  the 
risk  on  ship  commences  from  the  day  on  which  the  ship  sets 
sail  from  the  port  of  loading.  (/?) 

In  this  country,  the  period  at  which  the  risk  on  the  ship 
commences  depends  entirely  on  the  terms  of  the  policy,  and 
the  nature  of  the  voyage  intended  to  be  insured. 

If  the  ship  be  insured  simply  ^^  from'''*  a  port,  or  if  the 
adventure  on  the  ship  be  made  by  the  policy  "  to  begin 
on  the  ship  from  A.  B.,"  the  risk  on  the  ship  does  not 
commence  until  the  ship  sails  on  her  voyage  "  from"  such 
port;  I.  e.  until  slie  quit  her  moorings  and  breaks  ground, 
being  in  a  state  of  perfect  equipment  and  readiness  for  her  sea 
voyage,  (q) 

If  the  ship  be  insured  "  at  and  from  "  a  home  port,  i.  e.  if 
the  terminus  a  quo  be  a  port  in  this  country  in  which  the  ship 
is  then  lying,  the  risk  commences  on  the  ship  immediately 
upon  the  execution  of  the  policy,  and  continues  during  the 
whole  time  the  ship  remains  in  the  home  port  in  a  course  of 
preparation  for  her  voyage,  (r) 

If  the  ship  be  insured,  and  the  adventure  made  to  com- 
mence upon  her  "  at  and  from  "  some  foreign  port  at  which 
the  ship  is  expected  to  arrive,  with  the  ^'iew  of  protecting  her 
for  her  homeward  voyage ;  it  is  now  settled  in  tliis  countiy, 
that,  in  order  to  make  the  risk  under  the  homeward  policy 


(o)  Magens,  in  his  second  volume, 
gives  the  different  ordinances  that  were 
published  when  he  wrote.  Henecke, 
System  des  Assccuranz,  chap.  viii. 
sect  1.  vol.  ii.  p.  229.,  adds  the  regu- 
lation of  the  Prussian  Code,  art  2179. 
Vaucher,  in  his  Guide  to  the  Practice 
of  Marine  Ins.,  gives  the  ditifereat 
forms  of  policies. 

(/i)  Code  de  Commerce,  art  328. 
341.     Tlie  Russian  Commercial  Ship- 


ping Ordinance  is  to  the  same  cflTcct 
Dcneck^  vol.  ii.  p.  230. 

{q)  Marshall  on  Ins.  26a  Petti- 
grew  r.  Pringlc,  3  B.  &  Ad.  fi\^ 
S.  L.  in  the  United  Sutes,  see  Kent's 
Comm.,  vol.  iii.  p.  307.  note(a),cA 
1844. 

(r)  Mottcux  V,  London  Ass.  Coop.. 
1  Atkyns,  548.  Palmer  r.  Marshill, 
8  Bingb.  79. 
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ittach  on  the  ship,  she  must  have  once  been  at  the  outward  Duration  of 

J     ,       .      ,       p  ,  risk  on  the  ship, 

X)rt  m  good  physical  safety.  

Hence  where  a  policy  was  effected  on  a  ship  for  a  home-  Parmeter  v, 
card  voyage  "  (zt  and  from  St  MichaeVsy  or  all  or  any  of  the  g  cLmpb.  234, 
srestem  islands,  to  England ; "  and  it  appeared  that  tlie  ship, 
vrhich  had  encoimtered  very  bad  weather  on  the  whole  of  the 
7utward  voyage,  cast  anchor  off  St  Michael's  in  such  a  leaky 
condition,  as  to  be  unfit  to  take  in  a  cargo,  and  was  only 
kept  afloat  by  pumping,  and  that,  after  lying  in  the  roadstead 
there  at  anchor  for  upwards  of  twenty-four  hours  (during  the 
whole  of  which  time  she  was  in  great  danger  from  the  storm 
that  still  continued),  she  was  blown  out  to  sea,  and  wrecked : 
Lford  Ellenborough  held,  that,  under  these  circumstances, 
the  risk  had  never  commenced  on  the  ship  under  the  home- 
ward policy,  for  the  ship  had  never  been  at  St.  Michael's  in 
good  safety.  (5) 

But  all  that  is  required  in  such  case  is,  that  the   ship  It  is  not,  how- 
should  have  been  once  "  at "  the  terminus  a  quo  of  the  home-  that'she  should 
M>ard  voyage  in  good  physical  safety  ;  it  is  not,  also,  requisite  ^^  *^"n*a 
that  she  should  have  been  free  during  her  stay  there  from  state  of  freedom 

-.  .      _  ,  from  political 

poaticai  danger.  danger. 

Thus  where  a  ship  was  insured  on  a  homeward  voyage  **  at  Bell  ©.  Bell, 
and  from  Riga  to  her  ports  of  discharge  in  the  United  King-  ^  Campb.  475. 
dom ; "  and  immediately  upon  her  arrival  at  Kiga  her  papers 
were  seized  by  government,  and  the  ship  and  cargo  seques- 
trated and  condemned  before  the  outward  cargo  had  been 
discharged:  Lord  Ellenborough  nevertheless  held,  that,  as 
the  ship  had  been  once  "  at "  Riga  in  good  physical  safety, 
the  risk  under  the  homeward  policy  had  attached  on  the 
ship,  {t) 

All  that  is  required,  in  fact,  is,  that  the  ship  while  in  the  All  that  is  re- 
foreign  port,  which,  by  the  policy,  is  made  the  terminus  a  quo  ghe^sh^uld*  i^ 
of  the  homeward  voyage,  should  "  be  in  such  a  condition  as  to  *5f  f"®**  *  «>"' 

■^^^  '  ^  ditiona/the 

enable  her  to  lie  there  in  reasonable  security ^  till  she  is  properly  foreign  port  as 
repaired  and  equipped  for  her  voyage  {ti) : "  she  must  be  able  to  \\^  there 


in  rea* 


(«)  Parmeter  0.  Cousins,  2  Camp.         (le)  Per  Lord  Ellenborough,  2  Camp. 
234.  237. 

it)  Bell  0.  Bell,  2  Camp.  475. 
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Duration  of 
risk  on  the  ship. 


sonable  security 
till  repaired 
and  equipped 
for  her  home- 
ward voyage. 


keep  afloat  in  harbour  sufficiently  for  the  purpose  of  being 
repaired,  (v) 

Provided,  therefore,  the  ship  have  once  been  at  the  out- 
port  in  a  state  of  such  physical  safety  as  to  admit  of  repm, 
the  risk  on  the  ship  under  a  homeward  policy  "  at  and  from* 
commences  immediately  on  her  ^rst  arrival  at  such  port,  and 
continues  during  the  whole  time  that  she  remains  there  in  a 
course  of  preparation  for  the  voyage  insured,  (k?) 


Though  the 
delay  at  such 
port  may  be 
considerable, 
yet,  if  it  be  rea- 
sonable under 
the  circum- 
stances, as  they 
exist  in  the 
port  at  the 
time,  and  in- 
curred 6on(i^c7e 
for  the  pur- 
poses of  the  ad- 
venture, the 
risk  on  the  ship 
still  continues. 


§  167.  The  length  of  time  occupied  in  necessary  repairsy 
though  considerable,  does  not  take  the  ship  out  of  the  proteo 
tion  of  the  policy,  supposing  those  repairs  to  be  made  with 
an  ultimate  view  of  sending  the  ship  on  the  voyage  in- 
sured (a:) ;  nor  does  any  other  reasonable  delay,  if  justified  bj 
necessity,  or  bond  fide  incurred  for  the  purposes  of  the 
voyage,  (y)  As  to  take  in  simulated  papers  (z),  or  a  particii- 
lar  description  of  crew  (a);  or  provisions  where  rendered 
necessary  by  unavoidable  delay,  (b) 

The  principle,  in  short,  established  by  the  cases  is,  "  tbt 
a  detention  for  a  reasonable  time  for  the  purposes  of  the  ad- 
venture insured  must  be  allowed,  and  whether  the  time  i* 
reasonable  or  not  must  be  determined,  not  by  any  pofiitive 
or  arbitrary  rule,  but  by  the  state  of  things  existing  in  the  port 
where  the  vessel  happens  to  ^e."  (c) 


On  the  other  §  ifig.  On  tlic  Other  hand,  it  must  be  borne  in  mind,  that 

hand,  if  any  i.  /v»i  i«  !#>«  .vL* 

waste  of  time,      £L  policy  eiiected  on  a  ship  "  at  and  from    a  port  implies,  tnat 


(»)  Annan  r.  Woodman,  3  Taunt. 
299-  See  also  per  Lord  Kenyon  in 
Forbes  v.  Wilson,  Marshall,  1 48. 

(to)  Thus  Lord  Hardwicke  laid  it 
down  that  when  a  ship  is  thus  insured 
"  at  and  from  **  an  outport  for  the 
homeward  voyage,  the  words  "  first 
arrival "  are  always  implied.  Mottcux 
V.  London  Ass.  Comp.,  1  Atkyn's  Rep. 
548.  Forbes  r.  Wilson,  Marshall  on 
Ins.  148.   Smith  v.  Surridge,  4  £sp.  25. 

(x)  Motteux  e.  London  A?s.  Com. 
1  Atkyns,  548. 


(y)  Smith  v.    Surridge,  4  Esp.  ?* 
Grant  f.  King,  4  Esp.  174. 

(z)  Langhom  ©.  AUnutt,  4  Taunt 
511. 

(a)  Grant  r.  King,  4  £^.  174. 

(A)  Raine  v.  Bell,  9  East,  511- 

(c)  Per  Tindal,  C  J.,  in  Phillips'- 
Irving,  7  Mann.  &  Gr.  328.    See  » 
the  same  effect  the  remarks  of  Mr-  *' 
Story  in  f  Seamans  v*  Loring,  1  ^l^^ 
Rep.  J  27.,  cited  in  1  PhiUips,  444. 
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voyage  iusurcd  shall  be  very  shortly  commenced,  or,  at  Duration  of 

vents,  he  in  the  near  contemplation  of  the  parties,  (d)  1 

nd  a  ship  so  insured  will  not  be  under  the  protection  of  delay.'uklw*^ 
x>licy,  if  she  lie  at  the  port  for  an  unreasonable  time  be-  P^«^«  "» *^e, 

•^    .  ^    .  .  port  <*at  and 

preparing  for  the  voyage  insured,  and  without  any  excuse  from"  which 
lelay,  arising  from  the  necessity  of  repairs,  or  any  other  sured/Si^po-" 
:nd  whatever.  ^^«^y  ^i"  ^  ^^^^ 

never  to  have 

It  is  clear  insurance  law,"  says  Mr.  J.  Park,  "  that  in  a  attached. 

ty  **  at  and  from  '*  a  port,  a  vessel  ought  to  be  ready  to 

Eis  soon  as  she  reasonably  can,  and  not  to  lie  in  the  port 

nonths  before  she  takes  her  departure."  (e) 

bus,  for  instance,  if  all  thought  of  the  voyage  insured  be  Hence,  if  all 

aside,  and  the  ship  lies  in  the  port  for  years,  with  the  voyage  U^aban- 

vledge  of  the  owner,  it  is  abundantly  obvious  that  the  .^^o"*^.  the  risk 

*^  ,  -  ceases  when  the 

would  be  held,  either  never  to  have  attached  at  all,  or,  abandonment 
1  events,  to  have  come  to  an  end  directly  the  determina-  upon.^"""* 
to  abandon  the  voyage  was  finally  fixed,  (f) 

'  the  port  "  at  and  from"  which  the  ship  is  insured  be  a  And  sembU 
'\gn  port  at  which  she  is  expected  to  arrive,  it  seems,  that,  on  the  ship  in 
ouffh  at  the  time  the  policy  was  effected,  she  may  have  ?^^  ^^^^  ****  **'* 

o  I         ./  '  •^  IS  in  a  course 

1  lying  in  such  port  for  a  long  period  without  reference  of  preparation 

ny  particular  voyage,  the  policy  will  attach  only  from  the  insured. 

e  that  preparations  are  begun  to  be  made  with  reference  ^"*''''  ^'^'•• 
he  voyage  insured,  {g) 

rVhere  the  ship  is  insured  "at  and  from"  a  home  port  at  When  the  ship 

ichshe  is  then  lying,  the  risk  under  the  policy  generally  "JJ/J^fa*^ 

amences  from  the  period  of  its  subscription,  but  the  ship  homeyoxt,  the 

1  not  be  protected  by  it  if  any  unreasonable  delay  have  commences 

ervened  between  the  subscription  of  the  policy  and  her  ^rjtionof^e 

iing  on  the  voyage  insured.  policy ;  but  is 

rhus  where  a  policy  was  effected  at  the  end  of  28th  January,  unreasonable 

't  and  from  Bristol  to  London "  on  a  yacht  then  lying  in  -^l^J  *°  "***' 

')  Per  Tlndali  C.  J.,  in  Palmer  v.         (y)  Per   Story,  J.,   in   the  case  of 

^ftli,  8  Bingh.  318.  t  Seamans  v.  luring,    1  Mason's  Rep. 

')  Per  Park,  J.,  in  Pulmer  v.  Fcii-     127.,  cited  in   1  Phillips  on  Ins.  443, 

?•  &  Blngh.  462.  444. 

/)  See  the  observations  o^  Lord 

fdwicke  in  Chitty  v.  Selwyn,  2  At- 

",539, 
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Duration  of       thc  port  of  Bristol,  but  which  did  not  sail  thence  till  tlie 

risk  on  the  ship.         •^^^         o  nr  xi*  i  ^    a    *       t    t*  • 

L  middle  oi  May,  not  having  been  detained  tor  repairs  or  any 

other  necessary  purpose ;  the  court  held  that  this  delay  was 
unreasonable,  unless  it  was  accounted  for;  and  that  conse- 
quently the  yacht,  which  was  lost  in  the  Channel  after  aulmg; 
was  not  protected  by  the  policy.  (A) 
Though  poll-         Although,  however,  generally  speaking,  a  policy  "  at  and 
from**  an  out-     from"  attaches  on  the  ship  immediately  on  her  arrival  in  the 
attach  on  rtie^    outport,  and  coutinucs  only  during  a  reasonable  time  there- 
siiip  immcdi-     after,  yet  this  rule  is  subject  to  be  modified  by  the  usages  of 

atcly  on  her  ar-  ,  ^  o 

rival  out,  yet      particular  trades. 

S  to  mi^t"       T^"»>  ^°  ^^^  Newfoundknd  trade,  owing  to  the  weU-known 
cation  by  the      practice  of  making  fishing  expeditions  or  intermediate  trading 

voyages  after  the  ship's  first  arrival  off  the  coast  of  New- 
foundland, the  risk  under  policies  for  the  homeward  voyage 
on  ships  engaged  in  that  trade,  though  expressed  to  he  "at 
and  from]''  any  port  or  ports  in  Newfoundland,  yet  does  not 
attach  upon  the  ships  on  their ^r«^  arrival  out,  but  only  from 
their  beginning  to  prepare  for  the  homeward  voyage,  (i) 
When  a  ship  is       It  has  somctimcs  been  made  a  question  when  a  ship  may 
2u  «  ^nninp  to  ^®  considcrcd  as  beginning  to  prepare  for  her  homeward  voyage; 
prepare  for  her    ^^^  ^jj^  followinof  casc  will  suflScicntlv  illustrate  the  natore 

homeward  roy-  ...  . 

age,^  under  a      of  thc  cvidencc  witli  which  thc  couits  will  be  satisfied  on  this 

policy  making 

the  rwk  on  ship    pomt. 

TOmmencefrom  ^  gj^jp  having  bccu  engaged  on  a  cruising  voyage  on  the 
Lambert  v.  Southcm  Atlantic,  her  owners,  meaning  to  put  an  end  to  that 
i^M**sh'  Ren  Jwlvcnturc,  iusurcd  her  for  a  trading  voyage  home  by  a  poKcr 
149.  effected  on  ship  and  freight  "  at  and  from  Pemambuco  or 

any  other  port  or  ports  in  the  Brazils  to  London."  **  Be- 
ginning thc  adventure  on  the  goods  from  the  loading  thereof 
on  board  "  the  ship,  "  and  upon  the  ship  on  the  determination 

of  her  cruise,  and  preparing  for  her  voyage  to  London/*  Sfc^ 

* 

It  appeared  that  the  cruise,  which  was  limited  to  a  certaiJi 
time,  having  ended,  the  captain,  whose  object  then  was  *^ 

(h)  Palmer  v,  Marshall,  8  Bingh.         (i)  Vallance  e.  Dewar,  1  Camp.  ^' 
79.  314.     Sec  also  Mount  v.  Larking     and  thc  other  cases  there  eoUeetcd< 
ihid.     108.      Palmer    r.    Penning,    9 
IVmgh.  46*2. 
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cargo  for  the  homeward  voyage,  went  to  Pemambuco,  Duration  of 

n        t  1  ••/x»xix    riakontheship. 

nearest  port  for  that  purpose,  and,  on  arriving  on  that  

sent  in  one  of  his  officers  to  see  if  a  cargo  could  be 
red  there ;  but  finding  that  none  could,  he  sailed  south- 
to  St.  Salvador  for  the  same  purpose,  and  was  lost  at 
tween  the  two  places. 

3  of  the  questions  in  the  cause  was,  whetlier  his  so  going 
mambuco  for  a  cargo,  and  sending  in  an  officer  there  to 
e  after  one,  was  such  "  a  preparing  for  his  voyage  to 
►«"  within  the  words  of  the  policy,  as  to  make  the 
vard  risk  attach  from  that  moment,  so  as  to  protect  the 
t  the  time  of  loss.     The  court  held  that  it  was.  {J) 

)9.  We  have  already  seen,  that,  when  the  terminus  a  quo  Where  a  ship 
id  from"  which  the  voyage  is  made  to  commence,  is  some  and  from" 
1  place  havin^r  a  port  (as  "  at  and  from  Lyme,"  *'  at  and  *®™®  r^mtd 

*  ,     .  .  port,  this  mean* 

Carmarthen,"  &c.);  it  is  not  sufficient  that  the  voyage  not**  at  and 
1  be  commenced  from  some  place  which  is  legally  a  of  the  places 
er  of  that  port,  if  it  be  actually  a  distinct  place  of  lading;  pl»»«<J  together 
events,  unless  by  mercantile  usage  it  is  considered  as  or  for  the  pur- 
g  within  the  limits  of  the  port,  so  as  generally  to  be  nue,  as  mem- 
stood  as  being  included  by  the  name  employed  in  the  ^"^fthat 

*=*  •'  *-     J  port,  but  simply 

to  designate  the  terminus  a  quo:  the  rule  of  construe-  "at  and  from" 
in  fact,  is,  that  the  name  so  used  to  designate  the  ter-  hour-town  itsel£ 
J  a  quo,  shall,  generally  speaking,  be  taken  to  include, 
fferent  places  classed  together  in  legal  style,  or  for  the 
)8e8  of  revenue,  as  one  port,  hut  some  one  place,  which  in 
ore  limited  and  popular  sense  is  considered  the  port ;  in 

words,  the  harbour-town.  (A) 

ere  is  a  distinction  in  this  respect  between  insuring  "  at  Where  ihe  in- 
irom  a  port,''^  and  "  at  and  from  a  port  or  ports  "  or  ^^ port  thus"*  at  and' 
aces"  in  the  alternative;  and  the  distinction  is  one  of  f^m a porC 

but  at  and  from 

ical  importance;  in  the  first  case,  it  is  fair  to  conclude  ^.** port  or 
the  underwriter,  with  a  view  to  limiting  his  risk,  con-  orpUueJ^c.^ 

the  construo 
I^mbert    v,    Liddard,    1    Mar-     211.     See  also,  as  to  the  meaning  of  tion  is  dif- 
Rcp.  149.     S.  C.  5  Taunt.  479.     the  word   Port,   Hull  Dock  Company   ^*^'«"*' 
Con&tablc   v.   Noble,   2    Taunt,     v.  Browne,  2  B.  &  Ad.  43.      Stockton 
otc    Payne  v.  Hutchinson,  ibid,     and   Darlington   li.  C.   v.    Barrett,  7 
Brown  r.  Tayleiir,  4  Ad.  &  Ell.     Mann.  &  Gr.  870.  in  Dom.  Proc. 
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Duration  of       fined  it  to  thc  ship  while  she  was  taking  in  her  ca^o  at  one 

'  specific  place  or  harbour-town ;  in  the  latter  cases,  it  may  with 

equal  reason  be  inferred,  that  he  meant  to  incur  the  greater 
risk  of  letting  the  ship  sail  to  several  places  in  order  to  take 
in  her  cargo.  (/) 
Insurance  on  Thus,  where  a  ship  was  insured  "  at  and  from  her  port 

ship  at  and  i    i  -i  ^  • 

from  her  *'pori   of  ladiTiff^^^   thc  court   held,  that  the  expression   "  port  of 
<y      '*^-  ladinffy"  pointed  to  one  single   place ;   and,  therefore,  that 

the  policy  did  not  allow  of  the  ship  loading  at  two  digtinck 
places,  (though  both  lying  within  seven  miles  of  one  another 
in  the  same  bay),  in  either  of  which  there  might  have  been  a 
lading,  (m) 
The  word  j^  jg  j^q^  ^^  ^11  nccessarv  to  the  definition  of  "  port,"  in  the 

**portt**  as  used  ^  ,  "^    ,  ,  •   •  •      i      ij 

in  policies  of      scnsc  in  which  that  word  is  used  in  policies,  that  it  should 

insurance^  does   i  x-^  *   i  i       i  r**         '^il  i  7 

not  necessarily    ^^  ^^  artificial  haroour  shut  in  with  regular  moles  or  piers, 
imply  an  arti-        jf  \^  bg  ^  natural  basiu  protected  by  a  headland,  or  even 

Jieial  harhoury  ,  * 

shut  in  with  an  open  roadsteady  provided  it  be  the  usual  and  sole  place  ef 
or^ere:"i?i™iy  loading  and  unloading y  it  will  be  suflficient;  and  this  will  be 
be  a  natural       especially   the   case   if  it   be  provided  with   all  the  usual 

basm,  or  an  *  "^  * 

openroadstead;  machinery  and  appendages  of  a  harbour, 
quisite  is,  that  Thus,  in  ouc  cosc,  the  Court  of  King's  Bench  held  that  the 
**  !l^"^^  ^  ?^  expression  "  to  any  jwrt  or  ports  whatsoever,"  in  a  time 
loading  and  un-  policy,  ought  to  be  coustrucd  the  same  as  "  place  or  places," 
c  k"^  At-  *^^  could  protect  the  ship  while  anchored  in  an  open  road- 
kinson,  2  B.  &  steady  that  appearing  to  be  the  usual  place  for  loading  and 
Openroadstead  Unloading  goods  at  the  place  where  the  loss  occurred. («) 
a  "port.'*  ^  gj^jp  ^jj^  insured  "  at  and  from  Leith  to  Shetland,  and 

Company  r.       from  thcncc  to  Barcelona,  and  at  and  from  thence  and  two 

Sfd^m ^'  ^    ^^^^'' P^^^^  ^^  ^P^"^'  *^  ^  P^^^  ^^  ^^^^  Britain."     The  ship 

was  lost  while  loading  at  Salocy  and  the  question  was,  whether 

Saloe  was  a  port  within  the  meaning  of  the  policy. 

As  to  this  the  evidence  was,   that  Saloe  roadstead  ^ 

the  usual  station  for  vessels  of  her  burden ;  that  Saloe  was  » 

(0  Brown  v.  Taylcur,  4  Ad.  &  Ell.         (n)  Cocky  v.  Atkuison,  2  B.  *  ^^^ 

241.     See  also  Lambert  v.  Liddard,  460.    S.  P.  in  the  United  States,  t^ 

qua  guprd,  longuemere  t;.   Firemen's  Ins*  DHOp-* 

(m)  Brown  0.  Tayleur,  4  Ad.  &  £11.  10  Johnson*s  Rep.    136.,  cited  io  ^ 

241.     See  the  cases  cited,  ante.  Chap.  Phillips  on  Inac  440. 
XIII.  Sects, 
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town  lying  at  the  bottom  of  a  natural  basiriy  protected  by  a  Duration  of 

•^      °  1         •  •  r    nsk  on  the  ship. 

headland,  and  not  having  any  artificial  harbour,  shut  in  with ^ — 

a  regular  mole  or  pier;  but  that  it  was  frequented  as  a  port,  ^^^ 
and  usually  designated  as  such,  and  recognised  as  a  port,  both 
by  the  Spanish  government  and  by  that  of  this  country,  who 
had  a  vice-consul  there;  that  it  had  a  custom-house  and 
harbour-master,  and  that  port  dues  were  levied  there;  and 
that,  at  the  time  of  the  loss,  conveniences  were  erected  on 
the  shore  for  the  purpose  of  loading  goods  and  of  protecting 
smaller  vessels  from  wind  and  weather. 

On  this  evidence  the  House  of  Lords,  affirming  the  judg- 
ment of  the  Scotch  Court  of  Session,  decided  that  it  was  a 
port  within  the  meaning  of  the  policy,  {o) 

§  170.  Where  a  ship  is  insured  "at  and  from"  an  island  Where  a  ship, 

or  other  district  containing  several  ports,  for  her  homeward  insured  out 

voyage,  the  risk  on  the  ship  under  the   homeward  policy  injia^^d. 

commences   as  soon  as  that  on  the  outward  policy  ends,  other  district 

namely,  directly  the  ship  has  been  moored  in  good  safety  for  aeveral  ports,  is 

twenty-four  hours  at  the  first  port  at  which  she  touches  at  ^^  "  f* 

'  *  ana  from    such 

the  island,  for  the  purpose  of  discharging  her  outward  cargo,  island,  &c,  for 
Hence,  where  a  ship  which  had  been  insured  for  her  outward  voyage,  the  risk 
voyage  from  London  to  Jamaica,  "  until  moored  twenty-  unde,*^  ^^^ 
four  hours  in  good  safety,"  wa^  insured  by  an  homeward  homeward  po. 

licv  bectins 

policy  **  at  and  from  Jamaica  to  London ; "  and  the  ship,  directly  that  on 
which  was  a  general  seeking  ship,  destined  to  land  and  take  Liicv  ends ».  <?. 
in  goods  at  diffi3rent  ports  in  Jamaica,  was  lost  in  coasting  directly  the 

,     ,  ,  °    ship  has  moored 

the  island,  after  she  had  staid  some  days  at  one  port  there,  twenty-four 
but  before  she  had  delivered  all  her  outward  cargo ;  a  special  g^f"^"  JJJ  fjj^ 
jury  found,  and  Lord  Mansfield  supported  their  finding,  that  ^"*  port  of  di». 

,,  ^  ^  *  *^  ^°  charge  which    ^ 

toi8  loss  on  the  ship  was  at  the  risk  of  the  underwriters  on  she  makes  in 
*ne  homeward  policy,  (p) 
£ver  since  this  case  it  has  been  clear  insurance  law,  that 

(•)  Sea  Insurance  Comp.  v.  Gavin,  Seizure    and    Confitcation    in    Port,** 

*I>ow.  &  aark,  124.  S.  C.     Several  Part  III.    Chap.  II.  "On  Excepted 

"^^tiooal  cases  as  to  the  meaning  of  Risks." 

^  vord  port  wiU  be  found  in  the  (p)  Camden   v.  Cowley,   1  W.  Bl. 

•«*i<m  on  •*  Warrantiet  to  he  free  of  417,  418. 
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Duration  of  a  ship  insurcd  for  a  homeward  voyage  "at  and  from"  any  of 
\  the  West  India  islands,  is  protected  by  the  word  "at"  m 

mS  7:^7  g°i°g  f'-o"  von  to  port  of  the  island,  (y) 

port,  she  is  In  thcsc  cases,  the  general  word  by  which  the  terminus  a 

afterwards  pro-  ,  , 

tectcd  under  quo  of  the  homcward  voyage  is  described,  comprehends  all 
poHcy '^ile''  ports  and  places  in  the  island  or  country  named ;  it  is  clear 
coasting  the  is-  the  Construction  would  be  different  if  the  terminus  a  quo  was 

land  from  port  ,•..,. 

to  port  otherwise  described  in  the  policy :  thus,  if  the  policy  was  on 

the  ship  "  at  and  from  the  ship's  port  of  loading  "  in  Jamaica, 
that  would  restrict  the  commencement  of  the  risk  to  one 
particular  port  in  the  island,  (r) 


Tern)  i  nation  of 
risk  on  ship  in 
our  common 
policies. 

Foreign  law  on 
this  i>oint. 


Alteration  pro- 
posed by  Ala- 
gens  in  our 
common  poli- 
cies. 


Art.  2.    Continuance  and  End  of  the  Risk  on  the  Ship. 

§  171.  The  risk  on  the  ship  is  in  all  our  common  policies 
expressed  to  continue  "  until  tlie  ship  hath  moored  at  anchor 
twenty-four  hours  in  good  safety ^^ 

In  Spain  and  Portugal  the  rule  is  the  same  {s) ;  in  France 
the  risk  is  declared  by  the  Code  dc  Commerce  to  end  "  when 
the  ship  is  anchored  or  moored  to  the  quay  of  the  port  of 
discharge."  {() 

In  most  of  the  ordinances  and  policies  of  Germany,  Hol- 
land, and  the  north  of  Europe,  the  risk  on  the  ship  is  decreed, 
or  stipulated  to  continue  either  until  the  ship  has  entirely  (&• 
charged  her  cargo,  or  for  a  certain  specified  number  of  day 
after  her  arrival,  (m) 

Magens,  observing  that  it  is  impossible  in  most  ca«»  to 
discharge  the  cargo  in  so  short  a  time  as  twenty-four  hours, 
and  that  it  may  frequently  bo  very  desirable  to  protect  the 


{q)  Cruickshank  ».  Janscn,  2  Taunt. 
f^Ol.  Wane  r.  Millar,  4  B.  &  Cr. 
,538. 

(r)  Per  Patteson,  J.,  in  Brown  v. 
Tayleur,  4  Ad.  &  Ell.  248. 

(«)  Ordinanzas  di  Bilbao  of  1737. 
See  also  Vaucher,  Guide  to  Marine 
Insurance,  "  Cadiz  Policy,"  p.  10., 
"  Lisbon  Policy,"  p.  84. 


if)  Code  de  Commerce,  art  S2A 
381. 

(«)  The  several  ordinances  are  col- 
lected by  Magens,  vol.  ii.  ^patnmi  *»" 
by  Benecke,  System  des  Assecurti* 
chap.  viii.  sect  1.  pp.2S4— S38.  Vau- 
cher, in  his  wry  useful  Guide  to 
Marine  Insurance,  gives  the  fbrflw  * 
the  policies. 
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hip  beyond  that  time,  while  engaged  in  unloading,  recom-  Duration  of 

icnda  the  insertion  of  a  clause,  by  which  the  risk  shall  be  .' 

lade  to  continue  for  twenty-one  working  days  after  the  ship's 
ommencing  to  unload,  (v) 
Any  clause  of  this  kind  may  be  adopted  so  as  to  meet  the  Any  such  alter- 

•  t*   t-t  A*  'I*    1  1  •j-i     at  ions  may  be 

lews  ot  the  parties;  it,  however,  none  such  are  inserted,  introduced  by 
heir  rights  under  the  policy  are  regulated  by  the  common  ^P^**^  clauses, 
lause,  and  the  underwriters  are  not  responsible  for  any  loss 
hat  has   happened  after  the  ship  has  once  been  ^^  moored 
wenty-four  hours  in  good  safety, '^ 

The  question  in  the  cases  has  generally  been  what  con-  What  consti- 
titutes  a  mooring  in  good  safety.  TP^^^^ 

The  result  of  the  whole  appears  to  be,  that  a  ship  cannot 
>e  considered  to  have  been  moored  for  twenty-four  hours  in 
rood  safety,  unless  she  have  been  moored  for  that  space  of 
ime  in  the  harbour  of  her  port  of  discharge,  in  such  a  state 
>f  physical  safety  that  she  can  keep  afloat  while  her  cargo  is 
>eing'  unloaded ;  and  in  such  a  state  of  political  safety  that 
he  shall  not  have  been  subjected  during  that  time  to  any 
imbargo,  seizure,  or  capture  on  the  part  of  the  government 
)f  the  port  or  of  strangers ;  it  also  appears  that  she  must  have 
aeen  moored  twenty-four  hours,  under  such  circumstances  as 
to  have  had  an  opportunity  of  unloading  and  discharging. 

1.  The  ship  must  have  been  for  the  twenty-four  hours  Tiic  ship  must 

1*  ,,        /»7       .,       /..  have  been  for 

moored  in  a  state  ot  physical  safety,  ti,g  twenty-four 

Thus,  where  a  ship  arrived  at  Demerara,  her  port  of  des-  ?**""  moored 

'  ^  *  ma  state  of 

tination,  a  perfect  wreck,  having  received  her  death-wound  physical  safety, 
at  sea,  and  was  with  the  utmost  difficulty  kept  afloat,  by  shawc  r.  Fel- 
lashing  her  to  a  hulk,  till  all  the  people  on  board  were  landed,  j^J^  ^  ^^^ 
a  few  days  after  which,  in  trying  to  move  her,  she  sunk  in 
the  harbour;  Lord  Kenyon  held,  that  the  risk  under  the 
policy  still  continued  on  the  ship  when  she  so  sunk,  "  for 
though  she  arrived  at  Demerara  she  was  never  moored  ttoenty^ 
four  hourSy  nor  a  moment  in  safety,^^  (w) 

The  case  of  Meretony  v,  Dunlop  is  sometimes  cited  as  an  Meretony  o. 
authority  for  the  position,  that  if  a  ship  which  has  received  to"the*point*'* 

(e)  Magens,  vol.  L  p.  47.  (v)  Shawe  v.  FeltoD,  2  East,  1 10. 

a  o  2 
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Duration  of       her  death-wound  at  sea,  is  kept  afloat  for  more  than  twenty- 
^^^  four  hours  after  arrival,  the  risk  is  at  an  end ;  but  this  case 

is  no  authority  upon  the  construction  of  the  present  clause, 
for  the  policy  in  that  case  was  on  time,  the  ship  appears  never 
to  have  arrived,  but  to  have  sunk  at  sea ;  and  the  true  effect 
of  the  decision  merely  is,  that  the  underwriter  on  a  time 
policy,  shall  not  be  liable  for  a  total  loss  which,  though  caused 
before,  does  not  in  fact  take  place  till  after,  the  expiration  of 
the  time  limited  in  the  policy,  (x) 
2.  The  ship  2.  The  ship  must  have  been  for  the  twenty-four  hours  in  a 

must  have  been  /»7.  •»/»  .  i«'i« 

for  the  twenty,   statc  01  political  saicty,  t.  e.  not  subject  durmg  that  tune  io 
fJeof";:^  l^^stilc  se'^^re,  embargo,  &c 

$afety,  Hcncc,  whcrc  an  English   ship    insured   from  Bilboa  to 

dewon^Peakc's  ^^ucn,  "until  shc  had  been  twenty-four  hours  moored  in 
N.  P.  Rep.  211.  safety  there,"  was,  the  next  day  after  her  arrival  at  Roucd, 

laid  under  an  embargo  then  existing  there  against  all  English 
ships,  and  her  captain  and  crew  treated  as  prisoners  of  war; 
Lord  Kenyon  held,  that  the  risk  on  the  ship  still  continued, 
for  she  could  not  be  said,  under  the  circumstances,  to  have 
been  twenty-four  hours,  or  even  a  minute  moored  in  safety, 
having  been  immediately  she  entered  the  port,  to  all  intents  and 
purposes,  captured  by  the  French,  (y) 
L  ^^  r^  rt*^  "•  So,  where  immediately  on  the  ship's  arrival  at  Riga  (which 

15  East,  46.       was  her  port  of  discharge  under  the  policy),  her  hatches  were 

sealed  down  and  her  papers  sent  to  St  Petersburgh  to  be 
examined,  on  which  examination  the  ship  and  cargo  were 
seized,  and  afterwards  condemned ;  it  was  held,  that  as  there 
had  been  an  incipient  seizure  immediately  on  the  ship^s  arrival^ 
which  ended  in  condemnatioriy  this  was  not  a  mooring  twenty- 
four  hours  in  good  safety,  {z) 

In  the  first  of  these  cases  a  constructive,  and  in  the  second 
an  actual,  seizure  had  taken  place  immediately  on  the  sMpt 
arrival;  where,  however,  a  month  from  the  ship's  arrival  had 
elapsed  before  the  seizure,  during  all  which  time  she  had  been 

(x)  Merctony  r.   Dunlop,    cited    1         (2)    Horneycr   v.    Liuhington,    15 
T.  Rep.  2f>0.  East,  46. 

(y)  Minctt    v.    Anderson,    Peake*s 
N.  Pr.  211. 
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lying  moored  in  a  state  of  physical  safety,  though  liable  at   Duration  of 
any  moment  to  seizure,  the  risk  under  the  policy  was  held  to  ^^  '^' 

be  at  an  end. 

In  the  case  now  referred  to,  a  ship  insured  "  from  Ham-  Lockyer  v. 
burgh  to  Londouy^  had  rendered  herself  liable  to  forfeiture  under  Rep7252. 
our  revenue  laws  for  smuggling  committed  during  the  voyage : 
the  ship,  however,  which  had  arrived  in  the  port  of  London 
on  the  Ist  of  September,  was  not  seized  by  the  revenue 
officers  for  the  said  smuggling  till  the  27th,  having  been  all 
that  time  safe  at  her  moorings  in  the  river  Thames. 

It  was  contended,  that  as  the  ship  had  been  liable  to  seizure 
from  her  first  arrival^  she  had  not  been  moored  twenty-four 
hours  in  good  safety  within  the  true  meaning  of  the  policy. 

But  the  court,  partly  on  the  ground  that  the  property  in 
the  ship  was  not  altered  tiU  after  actual  seizure^  but  prin- 
cipally upon  the  ground  of  the  inconvenience  that  would  ariso 
from  extending  the  underwriter's  liability  for  a  period  so  long 
after  the  ship's  arrival,  held  that  the  risk  in  this  case  was  at 
an  end  twenty-four  hours  after  the  ship's  arrival,  (a) 

3.  The  ship  must  have  been  so  moored  as  to  have  an  op-  s.  The  ship 

_,.,/»,,.  jf    »•     7         •  must  be  80 

portumty  ot  unloading  and  disctiarging,  moored  as  to 

K  she  have  not,  then,  althou£:h  much  more  than  twenty-  *»aveanoppor- 

'  '  o  J       tunity  of  un- 

four  hours  may  have  elapsed  since  her  arrival,  the  risk  will  loading  and 
be  deemed  to  be  still  continuing. 

Thus,  a  ship  insured  "  from  Leghorn  to  the  port  of  London,  Waples  v, 

CameSi  2  Str. 

and  till  there  moored  twenty-four  hours  in  good  safety,"  1243. 
arrived  on  the  8th  July  at  Fresh  Wharf  and  moored,  but, 
that  same  day,  was  ordered  back  into  quarantine  for  a  fort- 
night, upon  which  her  crew  deserted  her;  she  did  not 
ultimately  go  into  quarantine  till  the  30th  July,  having  all 
the  intermediate  time  remained  at  her  moorings;  on  the 
30th  July  she  went  into  quarantine,  and  was  burnt  on  the 
23d  August,  before  she  could  get  permission  to  leave  it. 

The  court  held  that,  though  the  ship  had  been  so  long  at 
her  moorings  before  she  ultimately  went  into  quarantine, 
yet  die  could  not  be  considered  to  have  been  there  in  good 


(a)  Lockyer  v,  Offley,  1  T.  Rep.  252. 
o  G  3 
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Duration  of       safety,  wbicli   must   mean  an   opportunity  of  loading  and 

risk  on  the  ship.     ,.*    ,         .  .,y 

dischargmg.  (b) 

^niuci ».  'j'l^g  captain  of  a  teak-laden  ship,  insured  ^*  from  Siemi 

change  Com-     Loono  to  Londou^  and  until  moored  twenty-four  hours  in 
Cr/ii9.  good  safety,"  having  received  orders  from  his  owners  to  take 

the  ship  into  the  King*s  dock  at  Deptford,  brought  her  up  the 
river  for  that  puri)o&e,  and  on  Sunday  evening,  the  18th 
February,  arrived  off  the  dock  gates ;  not  being  able  then  to 
enter,  he  lashed  lier  to  a  king's  ship  outside  the  gates;  on 
Monday  morning  he  found  that  no  order  had  been  procured 
by  his  owners  for  admitting  the  ship  into  the  docks,  but, 
even  if  there  had,  she  could  not  have  been  then  got  in  owing 
to  the  quantity  of  ice  that  had  drifted  down  the  river:  on 
the  27th  of  February,  which  was  the  first  day  the  state  of 
the  river  would  allow  of  it,  an  endeavour  was  made  to  get 
the  ship  into  the  docks,  but  while  being  warped  towanb. 
them  the  rope  broke  and  tlie  ship  went  ashore  near  the  do<J^ 
gates  and  was  totally  lost. 

The  underwriters  resisted  the  claim  of  the  assured  under 
the  policy  upon  this,  amongst  other  grounds,  that  the  risk  on 
the  ship  had  come  to  an  end  by  her  having  moored  twenty- 
foiu*  hours  in  good  safety ;  and,  in  order  to  make  out  thb 
defence,  endeavoured  to  show  that  the  place  where  the  ship 
had  been  moored  outside  the  docks  might  be  considered  as 
her  place  of  discharge,  because  some  timber  vessels  oocasioD- 
ally  discharged  there. 

Lord  Tenterden,  however,  held,  that  as  the  captain  wa« 
ordered  to  take  the  ship  into  the  king's  dock,  that  alone  must 
be  considered  her  place  of  discharge,  and  that,  consequcntlji 
as  the  ship  liad  never  been  at  her  true  place  of  discharge,  Ac 
had  not  been  moored  twenty-four  hours  in  good  safety^  and  w 
the  risk  continued,  (c) 
lUiowcvcr,  the  If,  howcvcr,  the  ship  have  moored  as  near  Iier  wharf,  or 
moored  as  near  propcr  and  usual  placc  of  Unloading,  as  the  case  will  admit; 

her  wharf  or 

usual  place  of 

discharge  as             (?0  Naples  v.  Earaes,  2  Str.  1243.  5  Martin's  Louisiana  Rep.  N.  S.  637.f 

the  case  will  '         (c)  Samuel  r.  Royal  Exch.  Comp.,  cited!  Philiips,  471.,  and  f  Dickey  «•• 

admit,  and  has  g    B.   &  Cr.    119.     See   the  case  of  Unit.   Ins.  Comp.,  11  Johns.  35S.    ^ 

th««*til7her  ^  Zacharic  c.  New  Orleans  Ins.  Comp.,  Phillips,  473. 
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and  under  such  circumstances  that  she  has  only  to  wait  till  Ditratlon  of 

,./.,_,.  -xi       X  •  •  xi_«      risk  on  the  ship. 

her  turn  of  unloadiny  comes,  without  again  umnoonng,  this 

will  be  held  to  constitute  a  mooring  in  good  safety.  iodine  comes. 

Thus,  where  a  ship  insured  to  London  (with  tlie  common  tiiis  is  a  moor- 
clause)  arrived  at  the  wharf  where  she  intended  to  unload,  safety. 
but  was  laid  on  the  outside  of  the  tier  of  shipping,  there  KeirrlTk 0*11 
being  no  room  to  lay  her  inside,  and  so  remained  moored  and  !««•  sth  ed.  54. 
lashed  to  other  vessels  for  seven  days,  when  she  was  forced 
adrift  by  the  ice  and  lost.  Lord  Kenyon  held  that  she  had 
been  moored  twenty-four  hours  in  good  safety,  (jl) 

If  this  clause  were  struck  out  of  the  policy,  the  risk  on  the  Duration  of 

ship  would  still  continue  until  her  safe  arrival  at  her  port  of  sbV without 

destination,  but  would  cease  immediately  on  her  l>eing  at  her  ^^  clause. 
moorings,  {e) 

§  172.  When  the  ship  is  insured,  not  to  a  specified  town  Continuance 

and  end  of  the 

or  port  of  discliarge,  but  to  an  island  or  other  district,  com-  risk  on  the 
prising  several  ports,  at  all  of  which  the  ship  may  discharge,  w^hMTtheshm^ 
questions  have  been  raised  as  to  the  duration  of  the  outward  j^insujed  toa 
risk  on  the  ship  so  insured.  island. 

This  mode  of  insurance  is  exceedingly  common  in  the  Course  of  tiie 
West  India  trade.  The  export  trade  to  the  West  India  trade, 
colonics  consists  chiefly  of  plantation  stores,  ?.  e.  all  kinds  of 
articles  of  English  manufacture  which  are  requii*cd  by  the 
different  estates.  The  West  India  mercliants  in  this  country 
generally  receive  from  the  planters  in  each  year  a  list  of  the 
articles  wanted,  or  most  likely  to  command  a  sale,  and  the 
outward  bound  ships  arc  freighted  accordingly,  with  direc- 
tions to  touch  at  those  ports  which  lie  contiguous  to  the 
various  plantations. 

As,  however,  circumstances,  wldch  can  only  be  ascertained 
on  arrival,  may  make  it  expedient  for  the  ship  to  touch  at 
more  or  fewer  of  these  ports,  or  to  visit  them  in  any  order 
'which  may  seem   most  suitable  on   the  spot,  it   is  almost 

{d)  Angerstein  v.    Bell,    Park   on  f  Dickey  v.  United   Ins.    Comp.,    1 1 

lui.  54.  8th  cd.     Marshall,  26X  Johnson*s  Cases,  358.,  cited  I  Phillips 

(e)  AooDymous  case,  Skinner's  Rep.  on  Ins.  473. 
243.    See  also  the  American  case  of 

u  o   4 
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Duration  of       invariable  to  insure  the  ships  to  the  island  generally y  without 

."  naming  any  ports  of  discharge  at  all,  as  *'  from  London  to 

Jamaica." 
General  mode        Thc  ship  having  disposed  of  her  outward  cargo,  and  re- 
poHciM^wSh  a    ccivcd  whatever  repairs  may  be  requisite,  begins  at  once  to 
Tiew  of  pro-       load  ou  board  a  home  cargo  of  colonial  produce  ;  and  in  order 

tecting  ships  ,  ,  ,  . 

engaged  in  this  to  protcct  the  ship  during  her  stay  in  the  island,  while  repair- 
ing and  loading  her  home  cargo,  either  a  separate  insurance 
is  effected  on  her  for  the  homeward  voyage,  "  at  and  from 
Jamaica  to  London ; "  or  the  same  object  is  attained  by  in- 
suring the  ship  for  both  adventures  by  the  same  policy,  "  at 
and  from  London  to  Jamaica,  during  her  stay  there,  and  at 
and  from  thence  back  again  to  London."  (/) 
The  onward  It  was  decided  in  the  time  of  Lord  Mansfield,  and  has 

insured  TOm^eT  ^^^^  sincc  been  a  clear  point  in  insurance  law,  that  thc  risk 
to  an  end  q^  i\^q  outward  voyage  upon  a  ship  so  insured,  terminates 

ship  has  moored  inunediatcly  after  the  ship  has  moored  for  twenty-four  hours 
houre  a^  the**"'  ^^  safety  at  the  first  port  in  the  island  at  which  she  stops  to 
port  in  the         discharge  the  bulk  of  her  cargo,  and  that  afterwards,  if  lost 

island  where         ,  °,  ...  . 

she  discharges    in  coasting  round  the  island,  it  is  the  underwriters  on  tie 

coward  cargo:    homeward  poUcy,  who  are  alone  liable,  (y) 

and  if  she  be  j^^j,  j^^  £|.  niakc  any  difference  to  the  liability  of  thc 

afterwards  lost  ^  . 

in  coasting         underwriters,  under  the  outward  policy  on  the  shipy  that  a 
land,  it  is  thc     6mall  part  of  thc  outward  cargo  is  still  on  board  at  the  time 

"°*thir)bww-      ^^  ^^^'     ^^"^>  ^^  ^^^  ^^^^^  ^^  Leigh  V.  Mather,  already  cited, 
var<i  policy        os  it  appeared  that  the  ship  had  moored  and  unloaded  the 
liable,  though     great  bulk  of  her  outward  cargo  at  Montego  Bay,  in  the 
of^outwird   island  of  Jamaica,  the  outward  risk  on  the  ship  was  thereV>y 
cargo  may  still   held  to  bc  at  an  end,  and  not  to  be  kept  alive  by  sendiXiS 
the  time  of  loss,  round  a  Small  part  of  thc  outward  cargo  to  the  port  of  fe^ 

Ann's  in  the  same  island.  (Ji) 

The  rule,  in  fact,  in  these  cases  is,  that  the  risk  on  '^^ 

ship,  under  thc  outward  policy,  comes  to  an  end  iamiediat:^^v 

(/)  For  further   information  as  to  Comp.,    Park    on    Ins.    74.  8th        *"' 

the  course  of  the  West  Indian  trade.  Marshall   on   Ins.   266.     Cruickstv  ^"'^ 

see    M*Culloch,  Com.   Diet.    p.  356.  v.  Jansen,  2  Taunt  SOI. 
art.  Cohnie$  and  Colony  Trade,  (A)  Leigh  v.    Mather,  MarshaJ^  ^' 

(g)  Crowley   v.    Cohen,   1   W.   Bl.  Ins.  266.     1  Esp.  412.   See  also  lu^** 

417,  418.     Barras    v.    London    Ass.  p.  Vaux,  3  Camp.  436. 
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ler  she  has  been  moored  twenty-four  hours  in  good  safety  Durat 

the  out  port  where  the  great  hulk  of  the  outward  cargo  is  

ibstantially  discharged,  and  it  will  not  be  considered  as 
intinuing  longer  merely  because  a  small  portion  of  the 
itward  cargo  is  still  on  board  imder  a  destination  to  a 
rther  port. 

This  point  is  illustrated  by  the  following  cases :  —  A  ship  Inglis ».  '^ 
as  insured  "  at  and  from  Liverpool  to  Martinique  and  all 
'  any  of  the  Windward  and  Leeward  Islands^  with  liberty  to 
•uch  at  any  ports  or  places  whatsoever,  to  take  on  board  and 
nd goodsj  stores^^  &c. 

The  ship  arrived  at  Martinique,  where  the  captain  dis- 
)sed  of  all  his  outward  cargo^  except  a  small  quantity  of  linie 
id  brichsy  with  which  he  sailed  for,  and  arrived  at,  Antigua, 
id  there  remained  for  about  five  weeks,  partly,  as  he  said, 
)  dispose  of  the  remnant  of  the  outward  cargo,  and  partly  to 
rocure  a  homeward  cargo :  at  the  end  of  this  time,  the  ship, 
ith  the  lime  and  bricks  still  on  board,  went  down  in  a 
urricane. 

Lord  EUenborough.  held,  tliat   the  underwriters   on  the 

tward  policy  were  not  liable  for  this  loss,  the  risk  on  the 

p  having  come  to  an  end,  at  all  events,  directly  the  dis- 

al  of  the  outward  cargo  at  Antigua  ceased  to  be  the  sole 

ct  of  the  captain's  stay  there,  (i) 

w  ship  was  insured  for  a  trading  voyage  from  the  West  Moore  ».  Tay. 
es  to  this  country  and  back,  in  the  following  terms :  —  eJj^  ^s: 
and  from  St.  Vincent's,  Barbadoes,  and  all  or  any  other 
e  West  Lidia  Islands  (Jamaica  and  St.  Domingo  ex- 
1),  to  her  port  or  ports  of  discharge  and  loading  in  the 
1  Kingdom,  during  her  stay  there,  and  thence  back 
0  Barbadoes  and  all  or  any  other  West  India  Islands 
;a  and  St.  Domingo  excepted),  until  the  ship  should  be 
at  her  final  port  as  aforesaid,  with  liberty  to  the  ship 
voyage  to  proceed  to  and  touch  and  stay  at  any  port 
whatsoever,  and  to  load  and  unload  goods  at  all  places 
t  call  at.'' 

(i)  Inglis  t;.  Vaux,  3  Camp.  436* 
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Duration  of  The  ship  having  sailed  from  Barbadocs  to  Liverpool,  tod: 

risk  on  the  ship.  .  ^  i  i         /*        i 

on  board  a  cargo  at  that  place  tor  the  return  voyage ;  amongst 

the  articles  there  loaded  on  board,  was  a  quantity  of  coals 
and  bricksy  which,  in  weighty  formed  about  one-third  of  the 
whole  cargo,  but  in  vahie  not  above  one-eighteenth ;  the  ship 
arrived  at  Barbadoes,  where  she  disposed  of  all  the  cargo 
loaded  on  board  her  at  Liverpool,  except  the  coals  and  bricks; 
with  these  on  board,  and  also  with  some  empty  sugar  cash 
which  had  been  loaded  on  board  her  at  Barbadoes,  she  waa 
ordered  by  her  owners  there  to  proceed  to  Berbice  for  the 
purpose  of  bringing  back  a  cargo,  when,  just  before  sailing, 
she  was  lost  by  a  hurricane  off  Barbadocs, 

There  was  some  doubt  on  tlie  evidence  whether  the  coab 
and  bricks  were  on  bpard  as  ballast,  or  whether  they  formed 
part  of  the  outward  cargo,  and  were  intended  to  be  disposed 
of  at  Berbice. 

Lord  Denman  directed  the  jury  to  find  for  the  defendant 
(/.  e  that  the  risk  on  tlie  ship  was  at  an  end  at  the  time  of 
loss)  if  they  thought  that  the  cargo  had  been  substantiatb/ 
discharged  at  Barbadoes:  the  jury  thought  that  it  had,  and 
found  accordingly  for  the  defendant. 

The  court  held  that  the  direction  was  right,  and  though 
they  seemed  to  think  that  the  jury  had  drawn  an  inoo^ 
rcct  conclusion  from  the  fact«,  yet  refused  to  disturb  the 
verdict,  {j) 

It  has  been  held  in  the  United  States  that  under  a  polk? 
on  ship  to  any  named  West  India  Island,  as  Barbadoes,  "«w^ 
a  market,^  the  ship  will  be  protected  in  going  bond  fiie fioo 
island  to  island  till  her  cargo  is  disposed  of.  (A) 

Merely  unload.  §  173.  The  spccial  jury,  in  the  case  of  Leigh  ».  Mather, 
©"/theTi^i'rj*  stated,  and  Lord  Kenyon  admitted,  that  if  a  ship,  uwured 
cargo  at  an  in-    {,^^^£1  A  to  B,  bc  obliffcd  to  Dut  iuto  an  intermediate  ww^^/ 

tcrnicdiatc  port  .  . 

does  not  put  an  distress,  and  there  dispose  of  part  of  her  cargo,  the  risk  ofl 
ward  risk  on  '    the  sliip  docs  uot  thereby  terminate,  btit  continues  until  her 

the  thip. 

(J)  Moore  v.  Taylor,  1  Ad.  &  £11.     son's   Rep.  333.,  cited  1  FluUips  on 
25.  Ins.  462. 

(k)  f  Maxwell  v,  Robinson,  iJohn- 
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rrival  at  some  port  at  which  it  was  originally  contemplated  Duration  of 

iat  slie  should  discharge  her  cargo  in  whole  or  in  part  (J)  ^ II' 

The  rule  tlius  laid  down,  which  appears  a  very  just  one,  lUustrations  of 

**    ^      ^  ''  **  this  point  m 

EI8  been  illustrated  and  confirmed  in  the  jurisprudence  of  the  United  States* 

Inited  States.  jurisprudence. 

Thus,  where  a  ship  wa9  insured  from  the  United  States 
>  Europe,  and  back  "  to  her  port  of  discharge  in  the  United 
States,*'  it  was  held  that  the  landing  of  150  boxes  of  lemons 
t  New  York,  a  port  into  which  the  ship  had  put  to  wait 
)r  orders  as  to  her  ulterior  destination,  the  lemons  being  in  a 
erishing  state  and  likely  to  be  spoiled^  did  not  make  New 
^'ork  the  port  of  discharge  under  this  policy,  so  as  to  ter- 
linate  there  the  risk  on  the  ship  {m) ;  and  the  same  court 
ame  to  the  same  decision  where  a  ship,  .under  the  same  form 
f  policy,  having  put  into  New  York  for  orders,  and  being 
irected  to  proceed  up  the  Connecticut  river  to  Middleton, 
lecessarily  landed  about  3000  bushels  of  salt  into  lighters  at 
Jew  York  to  be  carried  up  to  Middleton,  and  then  herself 
iTOceeded  thither  with  the  residue  of  her  cargo.  The  court 
leld  that,  notwithstanding  this  necessary  discharge  of  part  of 
the  cargo  there.  New  York  was  only  the  port  of  arrival,  and 
not  the  port  of  discharge,  and  therefore  that  the  risk  con- 
tinned  to  Middleton.  (n) 

From  these  cases  it  is  evident,  that  it  is  not  tlie  fact  of 
unloading  at  any  port  into  which  the  ship  runs  in  the  course  of 
the  voyage,  which  puts  an  end  to  the  risk  on  the  ship,  when 
insured  either  generally  to  an  island  or  country,  or  to  her  port 
or  ports  of  discharge :  it  is  not  until  she  has  moored  twenty- 
four  hours  in  good  safety  at  the  first  port  at  which  she  was 
intended  to  unload,  and  at  which  she  actually  breaks  bulk  for 
^  purpose  of  unloading,  either  the  whole,  or  the  greater 
pwrt  of  her  cargo,  that  the  risk  on  the  ship  will  be  held  to 
tenninate. 
If,  indeed,  the  port  into  which  she  puts  be  one  to  which  ^f  the  port  into 

which  the  ship 

(0  Leigh  V.  Mather,  1  £sp.  412.  (a)  fKing  v,  Middleton  In«.  Comp., 

(«)  t  Sage  0.  Middleton  Ins.  Conip.,  1  Connecticut  Uep.   184.     1    Phillips 

1  Coonccticut  liep.   239.     1  Phillips  on  Ins.  4G5. 

on  Ins.  465. 
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Duration  of  shc  was  Originally  destined,  then,  if  she  be  lost  after  hsmag 

ris  on^  snp.  jj^^^j.^^  there  twenty-four  hours  in  good  safety,  the  risk  on 

J\"?^^*****'  the  ship  will,  no  doubt,  be  at  an  end,  even  although  &he  hss 

originally  in-  not  actually  broken  bulk,  but  be  only  preparing  to  unload 

charge  the  bulk  ^^^r  cargo  at  the  time  of  the  loss. 

which  she  en-  contingent  purposc  to  unload  there,  if  circumstances  should 

purpose,  the  render  it  expedient,  it  has  been  decided  in  the  United  States, 

on^ufjth?*^  that  such  i>ort  shall  not  be  deemed  her  port  of  disclmrgt^  so 

will  end  twen-  as  to  terminate  the  risk  on  the  sliip,  by  her  mooring  there  for 

ty-four  hours  x     r         i  •  i       r  * 

after  she  has       twcuty-tour  liours  m  good  Safety. 

i"**go^  MfeTv,  ^^^^'  ^  ^'^^^^'^  ^^**°S  insured  from  the  West  Indies,  «  to  fcr 
though  she  lias  port  of  discharge  in  the  United  States^*'  put  into  Savannah 

not  actually         r  ./  •/  '      sr 

commenced  un-  in  Georgia,  whcrc  the  master  intended  to  discharge  his  cargo 
timeofloV-^*  ^^  ^^^  market  was  favourable;  but,  not  finding  it  so,  he re- 
a/«7rr  if  she  only  golvcd  to  procccd  to  Bostou,  and  accordingly,  fl/lf<»r  OTfliHy 
contingent  pur-  repairs  at  Savannah^  hut  tcithout  breaking  bulk  therfy  he  sailed 
u?ere.    ""         ^^^  Boston,  and  was  lost :  the  court  in  Massachusets  held, 

and  apparently  on  very  sound  principles,  that  the  risk  on  the 
ship,  under  the  circumstances,  continued  to  Boston,  {o) 

Law  of  France  §  174.  The  general  rule  in  France,  as  to  the  duration  of 
"mion  of  the  " "  ^^^^  outwardy  and  commencement  of  the  homeward  risk  on » 
outward  and       g^ip  insured  for  the  West  India  trade,  seems  to  be  substan- 

commcnccment      .   ,,       .  -        i  i  .  i  i       f 

of  the  homeward  tially  thc  samc  as  our  own ;  VIZ.  that  the  risk  on  the  snip 
when  hisurwl  undcr  the  outward  j^olicy  continues  till  her  arrival  at  the 
hy  separate        port  of  substantial  disckarqcy  and  cannot  be  ext<mded  beyonJ 

policies  for  a        *  ^  *'        ^  ^  i 

voyage  out  and  that,  mcrcly  bccause  an  inconsiderable  portion  of  the  outwaw 
Wwt  india^  cargo  may  still  be  on  board  after  she  has  sailed  from  that 
trade.  \}Oxty  ov  at  the  time  of  loss.  (/?) 

When  the  grmt  Thus  wlicrc  a  sliip,  undcr  a  policy  on  the  French  TVest 
ward  cargo^is '  Iii^^a  trade,  by  which  the  risk  was  expressed  to  contino* 
discharged,  the    «  ^^j^^  n^  ^^.j^gi^  cargo  should  be  discharaedy  and  landed  in  good 

outward  risk  *^  •/      ^ 

on  ship  is  at  an 

end. 

(o)  fLapham  r.  Atlas  Ins.  Comp.,  Mass.  Rep.  527.    f  Stcvcas  r.  BeverW 

24  Pickering's   Mass.  Rep.  1.     See   1  Ins.  Comp.,  cited  1  Phillips  on  I«* 

Pliillips  on  Ins.  465.     Kent's  Comm.,  464. 

vol.  iii.  p.  309.  note  (6),  ed.  1844.  See  (p)  Emengon,  chap,  xiil  f^  ^^ 

also  the  cases  of  fCoolcdge  v.  Gray,  8  vol.  iL  p.  108.  ed.  1827. 
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^  touched  at  St  Louis,  in  St.  Domingoy  where  she  com-  Duration  of 

d  the  sale  of  her  outward  cargo,  and  then  proceeded  to  ' 

layesy  in  the  same  island,  where  she  completed  the  sale, 

f  one  packdge  of  liats^  and  thence  sailing  for  Port  au 

?,  was  lost  with  the  hats  on  hoard;  the  underwriters  on 

tward  policy  were  held  in  the  French  courts  not  liable 

is  loss,  on  the  ground  that  the  risk  had  terminated  at 

7ayeSy  the  port  of  substantial  discharge,  {q) 

b  where  a  ship,  similarly  insured,  having  touched  at  But  where  the 

f/,  in  the  same  island,  and  there  sold  a  small  portion  of  fJe*  outward 

itward,  and  taken  in  a  small  ix)rtion  (twenty-six  bales  f*'fi°  *'  ®^*^  on 

,  ,  ,  board,  the  out- 

ton)  of  her  return  cargo,  was  lost  while  sailing  from  ward  risk  on 
3I  to  Port  St.  Louis,  in  order,  partly  to  sell  the  residue  though"pMt^f 
r  outward,  and  T)artly  to  comiJetc  the  loading  of  her  ***®  homeward 

,    •  .  .  cargo  may  also 

ivard  cargo ;  it  was  held,  that  the  ship,  at  the  time  of  have  been 
^as  still  at  risk  under  the  outward  policy,  the  great  bulk  board  at  the 
t  outward  cargo  still  remaining  on  board,  (r)  **'"®  of  lots, 

lerigon,  after  deciding  that  the  ship  cannot  be  at  risk  at 
ttd  the  same  time  imdcr  the  two  separate  sets  of  policies 
e  outward  and  the  homeward  voyages  (5),  proceeds  to  lay 
some  very  equitable  rules  for  ascertaining  when  the 
n  the  ship  is  at  the  risk  of  the  outward,  and  when  at 
)f  the  homeward  insurers,  {t) 

le  result  of  these  rules  is,  as  well  expressed  by  Mr.  Be- 
e,  that  if  a  great  portion  of  the  outward  cargo  remains 
J  unloaded,  at  the  time  of  loss,  the  outward  risk  on  the 
shall  be  held  to  be  still  continuing,  though  a  small  por- 
of  the  homeward  cargo  may  be  then  laden  on  board ;  and 
versa,  if  the  portion  of  the  outward  cargo  then  remaining 
oard  be  very  small,  and  that  of  the  homeward  cargo  very 


Emerigon,  chap.  xiii.  sect.  18. 
■p.  109.  cd.  1827. 

Ibid.  pp.  109,  no.  Sec  alno 
«iii. sect. 20.  vol. ii.  p.  1 1 4.  ed.  1 827. 

The  reason  he  gives,  is  that  the 

• 

u  one  and  indivisible.  Boulay- 
^ds  that  after  she  has  been  in- 
by  one  set  of  policies  to  her  full 
I  there  is  no  risk  to  support  a 
d  «et.     Boulay-Paty,   Cours  de 


Droit  Com.  Mar.,  torn.  iii.  p.  425.  ed. 
1834. 

(t)  Sec  Emerigon,  chap.  xiii.  sect  20. 
Boulay-Paty  adopts  these  rules  as 
founded  on  the  soundest  principle. 
Cours  de  Droit  Com.  Mar.,  tit.  x. 
sect  9.  torn.  iii.  pp.  423 — 42G.  ed. 
1804.  I  strongly  recommend  a  care- 
ful pjrusal  of  the  twentieth  section  of 
Emerigon*8  thirteenth  chapter. 
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Duration  of      large,  thc  ship  shall  be  at  the  risk  of  the  underwriters  on  the 

risk  on  the  ship,    i  j  _   t        /    \ 

1.  homeward  pohcy.  {u) 


Coses  as  to  the 
duration  of  risk 
on  thc  ship 
when  insured 
"  to  her  port  of 
discharge/*  "  to 
her  port  or 
ports  of  dis- 
charge," or  "  to 
her  final  port  of 
discharge  and 
destination/* 

The  ship*s 
"port  of  dis- 
charge*' means 
that  at  which 
it  was  originaUtf 
intended  the 
goods  should 
be  delivered ; 
not  an  interme- 
diate port  at 
which  she  may 
in  fact  unload 
part  of  her 
cargo. 

"Wlierc  she  is 
insured  to  her 
"  port  or  ports 
of  discharge/* 
it  continues  to 
thc  port  where 
she,  in  fact, 
discharges  the 
whole  or  the 
great  bulk  of 
her  cargo. 


So  if  insured  to 
her  "  last  or 
Jin(d  port  of 
discharge.^ 


§  175.  Questions  have  arisen  as  to  the  duration  of  the  risk 
on  thc  ship  when  she  is  insured  "  to  her  jyort  of  discharge," 
or,  "  to  her  port  or  ports  of  discharge,"  or  to  a  named  pkcc 
"  and  her  port  of  discharge,"  or  "  to  her  final  port  of  discharge 
or  destination  ?  " 

In  one  of  the  earlier  English  cases  it  was  said,  that  the 
ship's  port  of  discharge  means  that  at  which  it  was  origimSy 
intended  that  the  goods  should  he  delivered  (r)  ;  and  it  has  been 
held  in  the  United  SUiies,  apparently  on  good  grounds,  that 
the  risk  on  the  ship  under  an  insurance  "  to  her  port  of  £s^ 
charge  "  (in  the  singular)  terminates  twenty-four  hours  after 
she  has  moored  in  safety  at  the  port,  where,  in  pursuance  of 
the  original  intentions  of  the  parties  to  the  policy,  she  fir^s't 
breaks  bulk  for  the  purpose  of  discharging  her  cargo,  (x) 

Where  the  insurance  is  to  her  ^^port  or  ports  of  discharge, 
in  the  alternative,  the  duration  of  the  risk  could  not,  it  i^ 
apprehended,  be  confined  to  the^r*^  port  at  which  shehs^ 
broken  bulk,  and  discharged  the  cargo  to  any  amount,  hoW^ 
ever  trifling ;  but  would  be  extended  until  twenty-four  hour^ 
after  her  arrival  at  that  port,  where,  in  fact,  she  substantially 
discharged  her  cargo ;  /.  e.  the  great  bulk  of  it. 

This  is  unquestionably  the  rule  when  the  ship  is  insured 
"  to  her  final  port  of  discharge,''^  as  the  following  cases  suf- 
ficiently prove. 

A  ship  was  insured  "  till  her  safe  arrival  at  her  last  part  of 
discharge  in  the  East  Indies  or  China : "  the  ship  unloaded 
all  her  cargo  at  Madras,  and  was  afterwards  lost  on  her  way 


(«)  Bencckc,  System  des  Assccu- 
ranx,  chap.  viii.  sect,  1.  vol.  iL  p.  244. 
Tlie  foreign  ordinances  do  not  touch 
this  point,  but  only  provide  generally 
that  thc  risk  on  the  ship  for  the  out- 
ward vovaj'e  shall  continue  until  the 
outward  cargo  is  entirely  discharged, 
and  that  on  thc  homeward  voyage  com- 
mence immediately  the  ship  begins  to 


take  in  her  homeward  cargo.  Ordn. 
of  Hamburgh,  tit.  v.  art.  14. ;  of  Sweden, 
art.  6.  §5.;  of  Prussia,  §§  2181  _2 1 8:;., 
&c.     Sec  Benecke,  ibid. 

(r)  Clason  r.  Slmmonds,  (»  T.  Rep. 
533. 

(x)  "f  Coolidge   v.    Gray,    8    Mass 
R^.  527.     1  PhiUips,  463. 


\. 


\ 
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to  Bengal :  the  court  held,  that  the  risk  on  the  ship  was  at  Duration  of 

■t       .   .^      ,»  /»ii  Ai         1  '    .  .A*         risk  on  tlie  ship. 

an  end,  at  the  time  of  the  loss,  for  by  the  true  interpretation  

of  the  policy,  the  last  port  of  discharge  was  not,  that  where  4Dougl.p.29.' 
the  ship  might  have  been  originally  destined  to  discharge  any 
part  of  her  cargo,  but  that  where  slie  actually  did  discharge 
the  whole  of  it,  (y ) 

In  this  case  the  whole  cargo  had  been  discharged  at 
Madras :  in  tliat  which  follows,  only  a  part  of  the  cargo  was 
unloaded  tliere,  and  the  residue,  which  was  intended  for  an 
ulterior  port,  was  still  on  board  at  the  time  of  the  loss. 

A  ship  was  insured  "  from  London  to  Madras  and  Bengal,  Preston  r. 
or  the  ship's  last  port  of  discharge  of  her  Europe  cargo  be-  4  Dougl.  28. 
yond  the  Cape  of  Good  Hope."  The  ship,  as  the  under- 
writers knew  at  the  time  of  subscribing  the  policy,  was  des^ 
tinedfor  China :  on  arriving  at  Madras  she  unloaded  a  con- 
siderable part  of  her  cargo  there,  but  still  had  on  board  all 
that  part  of  it  which  had  been  originally  destined  for  China, 
when  she  perished  by  a  hurricane  in  Madras  roads. 

Lord  Mansfield  told  the  jury  to  find  for  the  plantiffs,  for 
he  held  that  the  risk  on  the  ship,  under  this  policy  and  these 
circumstances,  continued  till  the  ship's  arrival  at  China,  (z) 

If  a  ship  insured  to  port  or  ports  "  until  arrived  at  her  If  a  ship  in- 
last  port  of  discharge,"  elects  to  put  into  some  other  port  ports « until 
from  the  impossibility  or  illegality  of  continuing  her  voyage  j^'^^^^^^f^^j' 
to  the  port  of  original  destination,  and  disposes  of  a  consider-  charge,**  puts 
able  part  of  her  cargo  in  the  substituted  port,  the  risk  on  the  stitutcd  port 
ship  ends  after  she  has  moored  twenty-four  hours  at  such  ™J/^)}j^'^ 
port,  even  though  the  captain  may  not  at  the  time  of  loss  have  «%c/'>y  of 

-     ^,-i-ii.  •  t*     ^  •  1  T  continuing  her 

entirely  abandoned  the  intention  ot  ultimately  proceecbng  to  voy«ge  to  her 
the  place  of  bis  original  destination.  S^^UnSr] 

A  ship  was  insured  "  at  and  from  London  to  any  port  or  **^®'®  disposes 

^  "^    ^  of  the  great 

ports  in  the  river  Plate,  until  her  arrival  at  her  last  port  of  bulk  of  her 
discharge  in  the  river  Plate.'"  on'S^e  sl»V" 

There  are  tliree  ports  in  the  river  Plate  which  are  reached  \^^  ®"  ®"*^! 

*•  though  the  in- 

Cy)  MofTatt  ».  Ward,  4  Dougl.  29.  28.  33.  See  also  Moore  v.  Taylor,  1 
note  (rt),  31.  note  (6).  Ad.  &  Ell.   2 J. 

(«)  IVcston  e.  Greenwood,  4  Dougl. 
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Duration  of 
risk  on  the  ship. 

tcntion  of  ulti- 
mately pro- 
ceeding to  the 
port  of  original 
destination 
may  not  have 
been  aban- 
doned. 

Browne  p. 

Vigne, 

13  East,  283. 


The  words 
"  last  port  of 
discharge  " 
must  mean 
**  last  practica- 
ble friendly  port 
of  discliargo," 
whenever  the 
port  of  original 
destination  is 
in  the  hands  of 
alien  enemies, 
Jlagrunte  bello. 


The  case  is  dif- 
ferent where 
there  is  no  bel" 
lum  flagranif 
but  merely  a 
suspension  of 
friendly  rela- 
tions. 

Olivcrson  v. 
Brightman, 
15L.J.aB. 
274. 


in  the  following  order  by  a  ship  arriving  from  England: 
1.  Maldonado,  2.  Monte  Video^  3.  Buenos  Ayres. 

The  captain,  on  sailing  from  England,  had  intended  to 
proceed  to  Buenos  Ayres,  but  on  his  arrival  in  the  river 
Plate,  learning  that  Buenos  Ayres  was  in  the  hands  of  the 
Spaniards,  then  at  open  war  with  this  country y  he  sailed  past 
Maldonado,  and  put  into  Monte  Video,  which  w^as  then  occu- 
pied by  the  English ;  his  intention,  on  putting  into  MoDtc 
Video,  was  to  land  and  sell  his  whole  cargo  and  finish  the 
voyage  at  that  place,  if  he  found  the  markets  favourable; 
finding  the  sale,  however,  duller  than  he  expected,  he  had  not 
given  up  all  thoughts  of  proceeding  on  to  Buenos  Ayres  for 
a  market,  with  that  portion  of  tlie  cargo  which  he  could  not 
sell  at  Monte  Video,  when  his  ship  was  fouled  in  Monte 
Video  harbour,  and  received  the  damage,  to  recover  wliich 
the  underwriter  was  now  sued  under  this  policy. 

The  court  held  that  the  plaintiff  could  not  recover,  the  rbk 
on  the  ship  having  come  to  an  end  after  her  being  safely 
moored  for  twenty-four  hours  in  Monte  Video,  (a) 

In  the  course  of  the  argument  Mr.  Justice  Bailey  intimated 
that  the  words  "  last  port  of  discharge,^  must  mean  "  the  hit 
j)racticable  friendly  port  of  discharge  ;^  just   as   in  an  in- 
surance on  a  ship  "  from  Liverpool  to  any  of  the  Windttardnr 
Leeward  isles ; "  Lord  Kcnyon  had  previously  held  that  the 
meaning  of  such  policy  must  be  to  any  of  such  isles  as  were 
friendly;  for  that  a  hostile  port  could  not  be  in  the  con- 
templation   of   the    parties    at    the    time    the    pohcy  was 
effected,  (b) 

It  will  be  observed,  that  in  this  case  the  port  oripnally 
contemplated  as  the  final  port  of  discharge,  was  in  a  state  of 
ope7i  hostility  at  the  time  the  vessel  reached  the  river  Plate; 
so  that  it  would  have  been  absolutely  illegal  for  her  to  have 
proceeded  to  such  port :  this  is  very  different  from  the  case 
of  a  mere  temporary  obstruction,  or  one  in  which,  though 
there  might  be  danger,  yet  there  would  be  no  illegality  i^ 


(a)  Browne  v,  Vignc,  12  East,  283.         (6)  NcDsonr.  Delacoiir,2E«p.6l* 
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needing  to  the  final  port;  and  this  constitutes  the  point  Duration 

listinction  between  this  case  and  that  of  Oliverson  v.  

;htman  {c),  cited  in  the  last  section. 

176.  If  a  ship  entirely  abandons  the  voyage  insured,  and  If  the  ship 
Ily  gives  up  all  hopes  of  proceeding  to  the  port  of  her  original  dons  all  intei 
inatioUy  the  risk  on  the  ship  is  at  an  end  immediately  that  |Jj^^  the^w) 
trmlnation  is  definitively  formed.     If,  on  the  other  hand,  oj  original  de 

.    .  .  tination,  the 

ship  without  thus  giving  up  all  hope  of  ultimately  proceed-  risk  is  at  an 
to  her  final  port  of  discharge,  yet  yielding  to  the  irresisti-  moment  such 
force  of  present  circumstances,  puts  back  or  lies  by  for  a  detennination 

*  *-  •'is  definitively 

5,   with  the  intention  of  ultimately  proceeding  to  the  formed. 
inal  terminus,  she  will  be  considered  still  to  be  on  the  ^^^^'^^^^ 

merely  puts 

age  insured,  and  the  risk  will  continue  till  she  arrives  at  i^ack  or  lies  by 

final  terminus.      In  order  that  this  should  be  so,  the  the  purpose  of 

ruction  must  be  only  temporary  in  its  nature;  and  the  ultimately pro- 

^  r         i7  '  ceedmg  to  her 

mate  point  of  destination  must  continue  the  same.  port  of  original 

lius,  where  a  ship  insured  to  a  port  in  the  Baltic,  found 
I  her  approach  blocked  up  with  ice,  and  thereupon  took 
er  for  the  winter  in  a  place  as  near  to  it  as  she  could 
7  go,  and  waited  till  the  spring,  when,  on  the  first  thaw, 
liled  for  it  again ;  the  risk  on  the  ship  was  held  to  con- 
tiU  her  arrival  there,  (rf) 
where  a  ship  insured  from  London  to  Revel^  on  hear-  Blaekenagen  ». 

London  Ass. 

the  embargo  laid  on  that  j>ort  in  1807  by  the  Russian   Comp.,iCamp. 

ment,  sailed  back  from  the  Baltic  by  orders  of  a  British      ^' 

war,  to  Copenhagen  roads,  and  from  thence,  entirely 

ling  her  voyage,  accompanied  the  fleet  to  England ; 

Uenborough  nonsuited  the  plaintiff,  on  the  ground 

risk  had  terminated  under  this  policy,  at  all  events, 

he  ship  had  sailed  back  to  England  from  Copenhagen 

Iship,  however,  remarked,  that  had  the  ship  been 


m  V.  Brightman,  15  L.         («)  Blackenhagen   o.   London   Ass. 

Comp.,  1  Camp.  453. 
«kenhagen    v.    Ix)ndon 
Tamp.  455.,  and  Browne 
vst,  286. 

U,  II 
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Duration  of       coming  liomc,  08  the  best  means  of  getting  finally  to  Revel, 

"^. .'  and  there  had  been  a  possibility  of  her  accomplislung  that 

object  when  the  loss  happened^  she  might  still  have  been 
considered  in  the  course  of  the  voyage  insured ;  but  that  all 
thought  of  completing  her  original  voyage  seemed  to  have 
been  abandoned,  when  she  s^led  home  from  Copenhagen 
with  the  fleet  (/) 
Parkin  ».  In  such  cascs,  in  fact,  the  risk  may  be  held  to  continue  on 

East,  22.  the  ship  during  the  whole  period  in  wliich  she  can  be  fairly 

considered  as  taking  measures  with  a  view  to  ultimately 
arriving  at  the  port  of  destination;  but  she  vrill  not  be 
protected  if,  when  turned  away  or  forced  to  desist  from  pro- 
ceeding to  her  original  port,  from  its  being  in  the  hands  of 
the  enemy,  she  forthwith  prosecutes  a  new  voyage  to  the 
nearest  friendly  port,  even  though  it  be  a  voyage  of 
necessity,  (ff) 

Duration  of  the  §  177.  By  the  usual  course  of  the  East  India  Company's 
under  insur-  trade,  the  Company's  ships  on  arriving  out  were  liable  to  be 
E^  India*  employed  at  the  discretion  of  the  different  presidential  go- 
trade,  vernments,  in  intermediate  voyages,  or  in  what  is  called  the 
^T^rth**r*sk  ^^^^^  trade;  the  charter-parties,  which  were  printed  fonnfl 
on  the  country  of  vcry  long  Standing,  contiun  clauses  giving  permission  to 
not  si>ccificaliy  prolong  the  ship's  stay  for  a  year  or  more ;  and  the  policies 
therein"**^         werc  generally  adapted  to  this  usage,  whiot  was  moreoYcr 

so  familiarly  known  to  all  mercantile  men  engaging  in  this 
trade,  that  the  courts  uniformly  held  that  all  policies  effected 
on  Company's  ships  covered  all  intermediate  voyages  in  the 
Indian  seas,  unless  restricted  by  special  clauses.  (A) 

So  great  indeed  was  the  influence  of  usage  in  the  constroc- 
tion  of  these  policies,  that  Lord  Mansfield  held  that  a  policy 
on  a  Company's  ship  containing  a  liberty  to  touch  and  dayt 
but  710^  to  trade,  would  yet  protect  the  ship  while  engaged 
in  a  country  voyage  for  trading  purposes  (i) :  nor  Ym  the 

(/)  Blackenhagen  v,  London  Ass.  419.     Park,  104.   8th  ed.    Manball 

Comp.,  1  Camp.  455.  on  Ins.  273. 

O)  Parkin  v,  Tunno,  1 1  East,  22.  (i)  Farquharson  n.  Uunter,  Fuk* 

{K)  Salvador  e.  Hopkins   3    Burr.  105.  8th  ed.     Marshall  oo  Ini.  374. 

1707.     Gregory  e.  Christie,  3  Dougl. 
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duration  of  the  risk  under  such  a  policy  confined  only  to  Duration  of 

one  mtermediate  voyage,  but  extended  to  protect  even  a  

seconds  (J) 

It  was  formerly  a  rule  in  the  East  India  trade,  that  a  A  voyage  to 

voyage  to  China  was  not  to  be  held  included  in  a  policy  on  a  j,e  TOvered  *** 

Company's  ship,  unless  China  were  expressly  named  in  the  !?"^?'  an  East 

instrument ;  where,  however,  it  clearly  appeared  that  the  on  aiiip  **  from 

ship's  destination  for  China  was  publicly  known  at  the  India  Mi^ru  and 

House,  and  that  the  premium  was  the  same  as  it  would  have  ^"?*J»  ®"^  ^^^ 

,  ,  ship  8  last  port 

been  on  a  China  voyage,  although  the  insurance  in  terms  of  discharge  of 
was  only  "  from  London  to  Madras  and  Bengal,  or  the  ship's  cvgo  bl^und 
last  port  of  discharge  of  her  Europe  cargo  beyond  tlie  Cape  of  Q!J?y  ^  „ 
Good  Hope ;^  Lord  Mansfield  held,  that  although  the  word  Preston  v. 
Cluna  was  not  introduced  into  the  policy,  yet,  as  the  words  4  Dougi.  28. 
in  themselves  certainly  extended  to  China,  the  risk,  under 
the  circumstances,  must  be  considered  as  continuing  on  the 
ship  till  her  arrival  in  China,  for  the  underwriters  must  clearly 
be  considered  to  have  contemplated  the  ship's  proceeding 
thither  when  they  subscribed  the  policy.  (A) 

^t  seems  clear  that,  by  consent  of  both  parties,  the  risk  on  The  risk  on 
the  ship  may  terminate  before  her  arrival  at  the  place  speci-  Tnlnate'before 
fied  in  the  policy  as  the  terminus  arf  quern  of  the  voyage  ^^^  f^'jn  V 
insured.  «'  9«««»  by 

Thus  where  a  ship,  insured  '^  from  Boston  to  Tonningen,"  the  cargo  eUe^ 
was  compelled,  by  stress  of  weather,  to  enter  the  Elbe  for  ^***^*' 
nfety,  and  proceed  up  to  Gluckstadt,  where  the  consignees 
consented  to  receive  the  cargo,  and  did  receive  it:  it  was 
bdd  in  the  United  States,  that  the  assured,  having  thus 
adopted  Gluckstadt  as  the  port  of  delivery,  the  risk  on  the 
Up  terminated  at  that  port(/) 
Bat  it  is  quite  dear,  that  neither  the  risk  on  the  ship,  nor  ^u^  »o<  ^J 

1        •  1  •11  •  ^    1       sending  home 

on  any  other  mterest,  can  be  termmated,  by  a  portion  of  the  part  of  the  pro. 
Cttgo,  or  produce  of  the  voyage,  being  sent  home,  and  Voyage!**'* 
ttriring  in  safety  before  the  los8.(m) 

(J)  Gregory  v.  Christie,  qua  wprd,        (/)  f  Shipley  o.   Tappen,   9  Mass. 

(I)  Preston  v»  Greenwood,  4  Dougl.     Rep.  SO.,  cited  in  1  Phillips  on  Ins. 
S8.    BuUer,  J.9  had  on  a  former  trial     469. 

diicetcd  the  jury  to  find  for  the  defend-         (m)  Phillips  9.  Champion,  6  Taunt. 

S.     1  Marshall's  Rep.  402.  S.  C. 
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Duration  of  Generally  speaking,  it  is  quite  clear  that  the  underwriter 

risk  on  the  ship.  ,.  ,.  •,  ,,  jxi_xi_ 

1.  on  a  sea  policy  only  insures  against  sea  nsks,  and  that  he  can- 

furmtunfile'^*  ^^^  ^^  responsible  for  any  loss  that  may  take  place  on  shore, 
lost  on  land,       but  that  dircctly  the  goods  or  ship's  furniture  are  landed, 

where  it  is  i  •       •  i 

stowed  accord-   they  are  no  longer  at  ms  nsk. 

uMciw  of^the  Usage,  however,  in  this,  as  in  all  other  cases,  is  the  great 

trade,  it  will      rccrulator  of  the  rights  of  parties  under  policies  of  insurance; 

be  protected  or  ... 

by  a  policy  on    and  if  it  Can   be  shown  that  ship's  furniture  is  regularly 
reiiVi!!  Royal  1*1^^6^  ^^  Certain  parts  of  a  voyage  by  the  usage  of  trade, 

Exchange         there  is  no  doubt  that  the  tackle,  ris^ging,  stores,  and  pro- 
Ass.  Company,      ,  ,  ,    *7^     ^ 

1  Burr.  341.      visious  of  thc  ship,  are  as  much  within  the  protection  of  a 

policy  on  the  ship,  while  thus  put  on  shore,  according  to  thc 
course  of  trade,  as  they  are  while  on  board  the  ship  her- 
self. («) 


Sect.  III.  Inception  and  Duration  of  Risk  on  Freight 

Tiie  risk  under  §  178.  The  objcct  of  an  insurance  on  freight  is  to  protect 
freight  com-  the  shipowncr  from  being  deprived,  by  any  of  the  perils  in- 
thrmomen™  ^urcd  against,  of  the  profits  he  would  otherwise  earn  by  thc 
when  the  ship-   affreightment  of  his  ship,  or  the  carriage  of  the  merchant's 

owner  has  so  . 

far  entitled  gOOds. 

freT'ht^t^iwit  he  ^^^  ^'^  undcr  such  a  policy  commences  from  the  moment 
can  only  be  whcu  the  shipowucr  has  put  himself  in  a  condition  to  earn 
ultimately  freight ;  that  is,  has  so  far  entitled  himself  to  clmm  it,  that 
th™inurven-  ^^  ^°  ^^^  ^  prevented  from  ultimately  earning  it  by  the 
lion  of  some  intervention  of  some  of  the  perils  insured  against  by  the 
insured  against  policy.     In  Order,  therefore,  to  recover  on  such  a  policy,  it  is 

incumbent  on  the  assured  to  prove,  that,  unless  some  of  the 
perils  insured  against  had  intervened,  some  freight  wooU 
have  been  eiAmed.  (o) 

The  question,  then,  whether,  in  any  given  case,  the  risk 
has  commenced  under  a  policy  on  freight,  in  fact  resolves 
itself  into  this,  would  any  freight  have  been  earned,  if  none 

(n)  Pelly  v.  Royal  Excb.  Ass.  (o)  For  all  the  above  positiooi*  mc 
Comp.,  1  Burr.  341.  Brough  v,  thc  admirable  judgment  of  Lord  Elln- 
Whitmore,  4  T.  Rep.  206.  borough    in   Forbes  n.    AspiniU,  13 

East,  324,  325. 
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of  the  perils  insured  against  had  intervened  to  prevent  it  ?  Duration  of 

K,  but  for  such  an  event,  the  whole  freight  would  have  been  ^* 

earned,  the  assured  is  entitled  to  recover  the  whole  amount 
of  his  insurance :  if  it  be  only  a  part  of  the  freight  which  he 
has  been  thus  prevented  from  earning,  a  corresponding  part 
of  the  sum  insured  is  all  that  he  can  claim  to  recover. 

Such  are  the  simple  principles  upon  which  all  the  cases 
that  have  been  decided  in  England  on  this  subject  are  ulti- 
mately based ;  and  by  reference  to  which,  though  apparently 
conflicting,  they  may  ahnost  all  be  reconciled. 

When  the  freight,  which  is  the  subject  of  the  policy,  is  not  When  the 
secured  by  any  charter-party,  or  other  definite  contract,  a«  ig  the  subject 
the  hire  of  the  ship  for  the  whole  voyage  insured^  but  is  simply  ^^f^^^^^^Jf 
the  price  to  be  paid  to  the  shipowner  by  the  merchant  for  the  ihip  under 
the  carriage  of  goods  in  the  ship  on  arrival,  "  it  seems  more  but  the  sum  to' 
natural,**  says  Mr.  Beneck^,  "  to  decide  that  the  assured  should  ^J^/^  ^l 
only  recover  for  the  freight  of  such  goods  as  are  actually  goods  on  their 
loaded  on  board  at  the  time  of  the  loss  (p) ; "  and  accordingly  formerly  held 
this  was  the  principle  acted  upon  in  the  earliest  English  case  ^uj^  ^^J.^ 
reported  on  this  subject.     In  that  case   an   insurance   was  covered  under 

such  a  policy 

effected  on  ship  and  freight  from  London  to  Bristol.    A  cargo  if  no  goods  had 
was  ready  to  be  put  on  board,  but  before  any  part  of  it  was  y^^^  ^^  ^^  ®" 
actuaUy  shipped,  the  vessel,  which  was  then  careening  in  ^^-'^^^ 
order  for  the  voyage,  was  totally  lost  by  a  sudden  tempest.  2  Str.  1251. 
The  plaintiff  claimed  to  be  allowed  to  recover  for  the  whole 
freight  the  ship  would  have  earned  in  the  voyage,  if  the  acci- 
dent had  not  happened ;  but  as  the  goods  were  not  actually 
on  board,  Chief  J.  Lee  held,  that  this  claim  could  not  be 
allowed,   and  directed  a  nonsuit,  {q)    It  will  be  observed, 
that  in  this  case  the  facts  show,  1.  That  no  goods  were  ever 
shipped  on  board  at  all ;    and  2.  That  the  ship  was  never  in 
a  condition  to  receive  them  on  board,  being  under  a  course  of 
repair  when  lost :  upon  the  facts,  therefore,  this  case  may  be 
supported,  but  not  upon  the^ound  on  which  it  was  put  by 
the  court :  that  ground  was,  that  the  plaintiff's  right  to  claim 

(p)  System  des  Assccurans,  chap.viii.         (7)  Tonge  r.  Watts,  2  Str.  1251. 
sect.  1.  ToLiL  p.  253.  ed.  Hamburgh, 
1807. 
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Duration  of      freight  had  not  commenced,  because  the  goods  were  never 

^  actually  shipped  on  board,  thus  implying  that  the  shipowner 

can  in  no  case  be  in  a  position  to  earn  freight,  unless  the 
goods  are  actually  laden  on  board  his  ship ;  but  this  is  not 
so,  for  the  shipowner's  claim  to  freight  extends  also  to  those 
cases  in  which  any  binding  contract  has  been  made  between 
himself  and  the  freighter  for  shipping  a  cargo  ;  on  principle, 
therefore,  the  protection  under  a  policy  on  freight  should  be 
Now,  however,  equally  extended.     Accordingly  the  later  cases  establish  the 

the  rule  is,  that  .  °  "^ 

where  a  cargo     following  rulc.      Tliat  where  a  full  cargo  has  been  contracted 

tracted  for,  and  f^9  ^^^  **  ready  to  be  shipped  on  board  at  the  time  of  the  loss, 
"5®*^  *°  ^  and  the  ship,  being  otherwise  in  a  condition  to  receive  the  cargo, 
board  at  the  is  only  prevented  froM  doing  so  by  the  intervention  of  the  perili 
the  ship  being  insured  against,  the  policy  on  freight  attaches,  and  the  under- 
otherwise  in  a     ^p^i^g^s  are  liable  for  the  loss  of  the  whole  freight  which  would 

condition  to  •'•  •'  *f      if 

receive  the  have  been  earned  on  the  voyage,  even  though  no  part  of  the 

prevented  from  cargo  has  ever  been  shipped  on  board  at  alL  (r) 
ilueire^tion'of        ^^  order  to  recover,  in  short,  under  a  policy  on  freight,  all 

the  perils  in-  that  it  Can  be  necessary  for  the  assured  to  prove  is,  that,  bat 

sured  against,       ni.  *  n  /»i  •!•  ■■• 

the  policy  on  lor  the  mtcrventiou  of  some  of  the  penis  msured  against, 
a'nd^th^**mide^  somc  freight  would  havc  been  earned :  and  this  he  may  do 
writers  are         either  by  showing  that  some  part  of  the  cargo  was  actually 

liable  for  the  ,  i  i  i  ,  i  i  i 

whole  freight,  put  on  board,  or  else  was  ready  to  be  put  on  board  under  a 
have  bwn"  Contract  for  that  purpose,  but  that  before  such  purpose  could 
earned  on  the     \^q  accomplished,  the  ship,  which  might  otherwise  have  taken 

voyage,  even  *  /»  i   •  t>   l 

though  no  part  in  thc  cargo,  was  prevented  from  doing  so  by  one  of  the 

of  the  cargo  .,     .  •,  •      .    /  \ 

has  ever  Wn     Perils  msurcd  agamst.  {s) 

shipped  on  "pjjg  abovc  convcys  the  substance  of  the  cases  decided  on 

DoarQ  at  an*  , 

this  subject ;  but  from  the  importance  and  nicety  of  the  point 
it  may  be  more  satisfactory  to  present  a  condensed  view  of 
the  more  important  decisions. 
Cases  iiiustrat-       Xhc  first  casc  which  extended  the  rule  laid  down  by  0^ 

ing  this  rule. 

• 

(r)  Montgomery  ».   Eggington,    3  (»)  See  the   obsenratioiis  of  I^ 

T.  Rep.  362.     Truscott  ».  Christie,  2  Tenterden  in  Flint  r.  Flemyng^  1  ^ 

Brod.  8t  Bingh.  326.     Parke  o.  Hel-  &  Ad.  48.,  and  the  arguments  of  Wil^ 

son,  ibid.  329.      Warre  r.  Millar,    4  Serjt,  and  the  dicta  of  TioMC.J'* 

B.  &  Cr.  53S.     Flint  v.   Flemyng,  1  in  Devaux  v.  J*Anaen,  5  Bingh.  N-C^ 

B.  &  Ad.  45.     Devaux  v.]J*Ansen,  5  534.  5SS. 
Bingh.  N.C.  519. 
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Justice  Lee,  in  Tonge  v.  Watts,  was  Montgomery  v.  Egging-  Duration  of 
ton,  which  established  that,  where  part  of  t/ie  goods  were  reig  t. 

actually  on  board  at  the  time  of  the  loss,  arid  all  were  ready  to  ^'^^^  P"*  ^^ 

•^  ^  ^  ^  goods  are  ac- 

be  shipped,  the  policy  attached  on  the  whole  freiff htm  The  facts  tually  on  board 
were  as  follows: — An  insurance  was  effected  on  freight  andall\Ldyto 
valued  at  1500/. :  when  only  500/.  worth  of  freight  was  on  ^,»»^»pp«J.  the 

•^  ^  policy  attaches 

board,  the  ship  was  driven  from  her  moorings  and  lost,  but  on  the  whole 
ffoods  to  the  amount  of  the  rest  of  the  freight  were  ready  to  be  Montgomery  ». 
shipped,  and  were  lying  on  the  quay  for  that  purpose,  at  the  2kW^^\s^ 
time  of  the  loss.     The  case  of  Tonge  v.  Watts  was  cited 
at  the  trial  to  show  that  plaintiff  could  only  recover  for  the 
freight  of  the  goods  actually  shipped  on  board ;  but  the  jury, 
under  the  direction  of  Lord  Kenyon,  found  a  verdict  for  the 
whole  sum,  which  the  Court  of  King's  Bench,  on  motion  for 
a  new  trial,  refused  to  disturb,  (t) 

The  following  cases  fully  support  the  position  thus  esta- 
blished: — 

An  insurance  was  effected  on  the  freight  of  a  general  or  Parke  e.  Heb- 
seeking  ship,  which  was  to  complete  her  lading  at  a  number  !^'  ^  ^'^ 
of  different  ports,  and  to  be  paid  freight  for  the  same  accord- 
ing to  the  terms  usual  in  the  colonial  trade.     The  ship,  after 
having  taken  on  board  part  only  of  her  return  cargo,  was 
lost  at  Jamaica,  while  passing  from  port  to  port  in  that 
island,  in  order  to  complete  it.     It  appeared,  however,  by 
several  letters  from  merchants  and  planters,  which  plaintiff 
produced  at  the  trial,  that,  although  only  part  of  the  cargo 
tD€U  shipped  at  the  time  of  loss,  yet  contracts  had  previously 
been  made  for  the  whole  of  the  residue :  upon  this  evidence 
plaintiff  was  allowed  to  recover  for  the  whole  freight,  (u) 

A  shipowner  insured  ^ez^A^  and  passage  money  by  his  ship 

(t)  Montgomery  v.   Eggington,    3  there  was  no  inception  of  the  contract, 

7*    Rep.    362.       Lord    Kenyon,    in  and  the  plaintiff  was  nonsuited :  but 

^Wnpton  V.  Taylor,  6  T.  Rep.  482.,  in  the  case  of  Montgomery  v.  Egging- 

^Qs  distinguishes  this  case  from  that  ton,  there  was  an  inception  of  the  con- 

^  Tonge  V,  Watts :  **  In  the  case  in  tract,  because  part  of  the  goods  had 

^^^inge,  the  inception  of  the  contract  been  put  on  board.** 
^tnild  have  been  the  taking  the  goods        (u)  Parke  v,   Hebson,  cited  in    2 

^  board;  but  as  the  loss  happened  Brod  &  Bingh.  326. 
^^*^>re  th«  goods  were  put  on  board, 
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Duration  of 
risk  on  freiglit. 

Asliipowner, — 
who  had  in> 
surcd  freight 
and  passage 
money  for  200 
invalids,  whom 
he  had  agreed 
to  carry  home 
from  India  at  a 
fixed  rate, — 
had  taken  in 
provisions,  and 
altered  his  ship, 
in  order  to  re- 
ceive them, 
when  his  9hip 
was  lost,  before 
any  of  them 
embarked. 
Held,  that  he 
wan  entitled  to 
recover  for  the 
whole  amount 
of  the  passage 
money. 

Truscott  r. 
Christie, 
a  Br.  &  B. 
334. 


Even  though 
no  part  of  the 
cargo  may  have 
been  actually 
shipped  on 


on  a  homeward  voyage  "  at  and  from  Madras  and  all  ports 
and  places  in  the  East  Indies  to  the  United  KinffdamJ*^  It 
appeared  by  letters  produced  at  the  trial,  that  previously  to 
effecting  this  policy,  the  plaintiff  had  agreed  with  the  govern- 
ment of  IVIadras  to  carry  goods  for  them  on  board  his  ship  at 
certain  freight,  and  also  to  fit  her  up  with  an  icxtra  deck,  and 
make  other  alterations  for  the  purpose  of  accommodating 
200  invalids,  whom  the  Company  engaged  to  send  home  in  tiis 
ship  at  a  fixed  rate  of  passage  money.  Under  this  agree- 
ment plaintiff  had  commenced  making  the  proposed  altera- 
tions, had  actually  received  on  board  the  greater  part  of  the 
cargo,  and  had  shipped  water  for  100  invalids,  when,  before 
the  alterations  were  completed,  or  any  of  the  invalids  embarhed^ 
the  ship  was  driven  from  her  moorings  and  totally  disabled 
The  plaintiff  claimed  to  recover  the  whole  freight  for  all  the 
goods  that  were  to  be  shipped  under  the  contract,  and  passage 
money  for  as  many  invalids  as  his  ship  would  have  carried, 
and  the  court  held  he  was  entitled  to  what  he  claimed,  (o) 
They  said  the  only  question  was,  whether  there  was  any 
contract  under  which,  but  for  the  perils  of  the  seas,  plaintiff 
might  have  recovered  freight,  and  they  were  all  of  opinion 
that  there  was.  Park,  J.  "  Without  saying  what  sort  of 
action  the  plaintiff  might  have  brought  against  the  East 
India  Company,  it  is  sufficient  to  say  that  this  was  a  sort 
of  engagement,  under  which  they  would  have  been  liable. 
What,  then,  prevented  the  plaintiff  from  earning  his  passage 
money  ?  Loss  by  the  perils  of  the  sea.  It  is  clear  that  the 
plaintiff  had  taken  in  water  and  part  of  the  materials  which 
were  necessary  for  his  projected  alteration ;  he  had,  therefore, 
begun  to  execute  his  part  of  the  contract,  the  completion  of 
which  would  have  entitled  him  to  his  passage  money.  That 
completion  was  prevented  by  the  perils  of  the  seas,  and 
therefore  he  is  entitled  to  his  insurance."  (tc) 

In  the  cases  already  considered,  some  portion  of  the  goods, 
from  the  carriage  of  which  freight  was  to  arise,  had  been 
actually  shipped  on  board  at  the  time  of  the  loss;  the  later 

(o)  Truscott  V,  Christie,  2  Brod.  &         (w)  Ibid.  pp.  S89,  SSa 
Bingh.  324. 
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decisions  show  that  the  freight  for  the  whole  cargo  is  equally  Duration  of 

due,  though  no  part  has  been  shipped,  if  the  whole  has  been  1 

purchased  or  contracted  for  at  the  time  of  the  loss,  and  the  J^J^^  ^f  {^^^    ^ 
ship  be  then  in  a  condition  to  receive  it  on  board.     Thus,  the  assured  on 
where  freight  was  insured  for  a  homeward  voyage  "  at  and  cover  to  the 
from  the  Island  of  Granada  to  London,"  and  the  ship  was  ^JJ^i^l'g^*'  '^ 
lost  while  she  was  proceeding  from  one  port  of  Granada  to  have  been  pre- 
another,  before  she  had  discharged  all  her  outward  cargo,  and  tracted  for,  and 
before , any  of  the  homeward  cargo  had  been  actually  shipped  !„  ^  cond*ition 
on  board,  but  it  appeared  that  a  full  homeward  cargo    had  to  receive  it. 
been  contracted  for  at  the  time  of  the  loss,  it  was  not  disputed  \^j^^'  ^  q., 
that  the  risk  had  attached  on  the   whole  freight  for  the  ^s^* 
homeward  voyage,  {x)     So,  where  freight  was  insured  on  a  Flint  v: 
homeward  voyage,  "at  and  from  Madras  to  London,"  and  &Ad.45.' 
the  day  after  the  ship  had  finished  discharging  her  outward 
cargo  at  Madras,  she  was  totally  lost  by  the  perils  of  the  sea, 
and  no  part  of  the  homeward  cargo  was  then  shipped,  but  the 
captain  had  purchased  for  the  ship  a  quantity  of  red  wood  to 
be  laden  on  board,  and  a  mercantile  house  at  Madras  had 
also  engaged  to  ship  a  quantity  of  saltpetre,  the  court  held, 
that  the  plaintiff  was  entitled  to  his  full  freight  for  the  red 
wood  and  saltpetre,  (y) 

An  insurance  was  effected  on  the  freight  of  a  French  ship  l^evaux  r. 

,  J'Ansen, 

on  a  return  voyage  "  from  Calcutta  or  any  port  or  place  in  the  5  B.  &  c.  5K 
Coromandel  coast  to  Bourbon  ; "  the  ship,  after  sailing  on  her 
outward  voyage,  arrived  at  Coringa,  a  small  English  settle- 
ment on  the  Coromandel  coast,  where,  owing  to  sea  damage 
sustained  on  the  voyage,  it  was  necessary  to  take  her  into  a 
dry  dock  for  repairs :  during  the  course  of  these  repairs  the 
supercargo  purchased,  on  behalf  of  the  owners,  a  full  return 
cargo  to  Bourbon,  which  was  warehoused  at  a  place  seven 
miles  from  Coringa,  and  was  there  lying  ready  to  be  conveyed 

(x)  Warre  v,  Millar,  4  B.  &  Cr.  not  discharged  all  her  outward  cargo 

538.     If  this  case  is  to  be  considered  at  the  time  of  the  loss.     But  the  court 

m  decision  in  rem,  it  would  establish  expressly  confine  their  decision  to  the 

the  position  that  the  risk  on  the  whole  other  point  in  the  case,  viz.  deviation. 
bomeward  freight  attaches,  provided        (y)  Flint  v.   Flcmyng,  1  B.  &  Ad. 

there  be  a  ooDtract  for  the  whole  home-  45. ;  see  post, 
ward  cargo^  even  though  the  ship  have 
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Duration  of       071  board  the  ship  on  the  day  when  site  was  reported  ready  fir 
rcig      ^^^  ^  ^^  ^j^^  j^y  ^j^^  ^^^  ^^yj  .^  (lock,  but  on  being  floited 

into  the  river  would  have  been  in  full  readiness  to  recdve  her 
cargo :  by  some  mismanagement  in  attempting  to  get  her 
out  of  the  clock,  the  ship  was  so  much  damaged  that  she  w 
obliged  to  be  broken  up  and  sold.  Under  these  circumstanoeB^ 
the  Court  of  Common  Pleas  held,  that  as  the  whole  of  the 
return  cargo  was  purchased  and  ready  to  be  put  on  bond  it 
the  time  of  the  ship's  loss,  and  as  that  loss  was  occasioned  hj 
a  peril  within  the  policy,  the  plaintiffs  were  entitled  to  xecortr 
the  full  freight  on  the  whole  of  the  return  carga  (z) 
A  cargo  pur-  With  regard  to  the  cargo,  the  court  were  of  opinion  thit 

chafUMi  for  a         ^  ^        °  ^  ^  ^  * 

home  voyage  it  was  in  a  sufficient  state  of  readiness  to  be  put  on  boaii 

warehousSi*"  f^r,  although  deposited  in  warehouses  seven  miles  ofl^  yet  it 

seven  ™**"  was  dcpositcd  there  for  the  purpose  of  being  put  on  boaii 

of  lading,  is  in  and  they  considered  that  it  was  impracticable   to  lay  dowa 

state  of  readi-  any  prccisc  rulc  as  to  the  distance  within  which  the  csugo 

ncss  for  ship-  ,jau8t  bc  from  the  ship  at  the  time  of  the  loss,  whether  doBeto 

ping,  to  give  * 

inception  to  a  }(;  upou  the  quay  or  at  a  more  cousiderdblc  distance.    "All 

^•ight.  that  it  seems  ncccsstvry  to  determine  with  regard  to  the  caip 

Uemarkn  of  bcing,  that  it  must  have  become  the  property  of  the  partki 

Ch.  J.  rindai.  ^^^gj^^.^^  ly  ^  contract  made  with  a  view  to  its  being  unt  «i 

boardy  and  actually  in  a  state  of  readinesSy  reference  being  W 
fo  the  nature  and  description  of  tlie  voyage  insured,  tohepA 
on  board  when  tlie  ship  arrives  at  the  place  of  deposit."^  {a) 
With  regard  to       ^j^j^  regard  to  the  contract  under  which  the  caiw)  is  to 

the  contract  o  ^  ^  o 

under  which  bc  shipped  on  board,  all  that  is  required  is,  that  it  should  h 
bcViippcd  on  valid  and  binding  at  law ;  it  is  not  material,  in  the  words  of 
board,  nothing    j^^  EUcnborough,  "  Whether  it  he  or  be  not  under  seal- 

more  is  re-  °   -^ 

quired,  in  order  ichether  it  be  written  or  merely  verbal  This  circumsts^ 
tion  to  a  policy  only  varies  the  mode  of  proof  without  altering  the  princifk^ 

tTafit^ouIr  «^^'^A  ^''^  ^'^^^^  e/^^A^  Parties  depend:' (b)  Accordingly,^ 
be  legally  bind-  gcvcral  of  tlic  cascs  already  cited,  the  only  evidence  of  sucb 

contract  was,  as  we  have  seen,  derivable  from  letters. 

(z)  Devaux   v.  J*Anscn,  5  Bingh.         (b)  In  Patrick  v.  Eames,  3  CaiDp> 
N.  C.  519.  441. 

(a)  Devaux  r.  J'Ansen,   5    Bingh. 
N.C.  539. 
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It  isy  however^  essential^  where  the  plaintiff  seeks  to  recover  Duration  of 

2»  '^  ^^  freight. 

\e  whou  freight  for  a  cargo^  only  part  of  whtchy  or  none  oj  

Mchf  has  been  actually  loaded  on  boards  that  he  should  prove  gver^non^^'r 
\e  existence  of  some  actual  binding  contract  for  shipping  such  only  apart  of 

WgOm  actually 

Thus  where,  in  a  policy  on  freight,  it  appeared  that  the  \^^uiJting 
hip  had  sailed  from  Sierra  Leone  with  the  intention  of  takins:  contract  for  the 

*  *^    whole  must  be 

1  a  complete  cargo  of  Orchella  weed  from  the  Cape  de  Verd  proved,  in  order 
alands,  and  the 'ship  was  lost  when  only  150  bags  had  been  assured  to  re- 
hipped  on  board,  and  it  did  not  appear  that  any  more  co^ct  the  whole 

**  *- *-  ''  amount  under  a 

)xchella  weed  was  then  ready  to  be  loaded  (c),  or  that  any  freight  policy. 
imding  contract,  whether  verbal  or  otherwise^  had  been  made  \^  ***". "  "*** 

,  ,        ,  ,     ,      done  then, 

or  supplying  it ;  Lord  Ellenborough  held,  that  the  plaintiff  where  only  part 
ras  only  entitled  to  the  freight  on  the  150  bags  actually  fre'ight^f  inch 
bipped  (rf) :  so  in  the  case  of  Flint  v.  Flemyng,  the  facts  of  P*^  *^^"«  T 

rr       \   /  ^  ./    o'  ^  ^  i^  recovered. 

irhich  have  been  partly  detailed  already,  in  addition  to  the  Patrick  v. 
nerf  wood  which  the  captain  had  purchased,  and  the  saltpetre,  3  Camp.44i. 
irhich  the  mercantile  house  had  formally  contracted  to  put  on  Flint  r.  Fic- 
board^  it  was  proved  that  a  partner  in  that  house  had  also  Ad."f'5. 
aigaged  verbally  to  ship  on  board  ninety  tons  of  light  goods. 
With  regard  to  the  red  wood  and  saltpetre  the  court  held, 
M  we  have  seen,  that  the  plaintiff  was  entitled  to  his  full 
iraght ;  but  with  regard  to  the  ninety  tons  of  light  goods, 
they  considered  that  the  defendant  was  entitled  to  a  new 
trial,  because  the  question  was  not  distinctly  submitted  to 
the  jury,  whether  there  was  any  binding  contract  for  shipping 
those  goods,  {e) 

The  following  case  shows  that,  where  the  bulk  of  the  Not  only  must 
homeward  cargo  has  not  been  got  ready,  under  a  valid  con-  readyto be 
tract,  to  be  loaded  on  board  on  the  ship's  arrival  at  the  out-  «^*pp^  ""^*' 

*  a  valid  con- 

port,  and  the  ship,  so  far  from  being  ready  to  receive  it  at  *««*»  but  the 

Ac  time  of  loss,  has  at  that  time  the  great  bulk  of  her  out-  be*  ready  to  rc- 

«arrf  cargo  still  on  board,  the  risk  under  such  policy  will  ^^ce^^Xro 

^idy  attach  on  the  freight  of  such  goods  as  may  have  been  the  freight  of  a 

(<)  It  was  proved  that  persons  were  (rf)  Patrick  v,  Eames,  3  Camp.  441. 

f^tually  engaged  in  the  different  islands  (e)  Flint  ».   Flemyng,  1  B.  &  Ad. 

>n  picking  and  preparing  it.     Sec  the  45. 
***port 
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Duration  of       actually  loadcd  on  board  for  the  homeward  voyage  prior  to 

1  her  loss ;  and  the  assured  shall  recover  no  more,  even  under 

wa«  insured'*^*'  ^  valucd  policy,  than  such  proportion  of  the  whole  sum  in- 
and  the  ship       surcd,  as  the  froods  actually  shipped  on  board  bear  to  a  Aill 

was  lost,  with  ^         ^  J         liT 

the  great  bulk    cargo,  or  to  those  intended  to  have  been  shipped, 
cargo  s^ui  on  ^  policy  of  insurance  was  effected  on  freight  valued  at 

board ;  and  6500/.  (/),  for  a  homcward  voyage,  described  in  the  policy  as 
part  of  the  "  at  or  from  any  port  or  ports  in  Hay ti  to  Liverpool,  or  the 
JaTloade^Md  sl^^p's  port  of  discharge  in  the  United  Eongdom."  There  was 
^^\  '^"^  ^**  ^^  Charter-party ;  and  the  ship,  which  was  engaged  as  a  yf- 
contracted  to  neral  Or  seeking  ship,  sailed  from  Liverpool  to  Hayti  with  a 
assured  was  cargo  intended  for  barter.  On  arriving  at  the  port  of  Jacmel, 
recover  thT*  *°  ^^  Hayti,  shc  bartered  away  part  of  her  outward  cargo  there, 
freight  of  such  and  took  in  exchange  fifty-five  bales  of  cotton  as  part  of 
homeward  cargo  her  homeward  lading.  She  was  proceeding  from  Jacmel  to 
on  b^rd^at*the  '^^^  Caycs,  another  port  in  Hayti,  to  barter  away  the  rest  of 
time  of  loss.  her  outward  cargo  and  complete  her  lading  home,  when,  with 
pinaU,  13  East,  the  great  bulk  of  her  outward  cargo  still  on  board,  she  was 
^^^'  totally  lost  by  the  perils  of  the  sea.     It  did  not  appear  that 

any  goods  were  ready,  or  had  been  contracted  for,  at  Aui 
Cai/es,  to  be  loaded  on  board  the  ship  at  the  time  of  the  losa 
The  underwriters  paid  the  freight  due  on  the  fifty-five  boles 
lost ;  but  the  plaintiffs,  contending  that  there  existed  an  in- 
choate right  to  the  whole  freight  at  the  time  of  loss,  claimed 
to  recover  the  whole  sum  insur^ :  the  court,  however,  held 
that  they  could  only  recover  for  the  loss  of  freight  on  the 
fifty-five  bales  actually  on  board  at  the  time  of  the  loeSi  (y) 
Remarks  of  Lord  EUcnborough  —  after  distinguishing  the  case  from  those 
borough  on  the  in  which  the  freight  was  secured  under  a  charter-party,  and 
dcci"?o***^*^"  in  which,  consequently,  the  risk  on  the  whole  freight  com- 
menced by  the  inception  of  the  voyage — went  on  to  show 
in  what  the  case  before  the  court  differed  from  Montgomery 
V.  Eggington  and  the  other  decisions  by  which  that  case  has 
since   been   supported  and   confirmed.      ^^  There,^^  said  lus 

(/)  The  case  of  Forbes  v.  Cowic,  1  the  same  rule  applied  to  vabitd  as  to 

Camp.  520.,  was  the  same  case  only  c>pefi  policies. 

on  an  open  instead  of  on  a  valued  (g)  Forbes  v.  Cowie^  1  Camp.  530. 

policy.     Lord  Ellenborough  held,  that  Forbes  v.  Aspinall,  IS  EUut,  SSS. 
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lordship^  **  a  full  cargo  was  ready  to  be  laden,  and  the  ship  Duration  of 
in  a  state  ready  to  receive  it ;  and  nothing  but  the  perils  in-  "' 
sured  against  did  or  (as  it  appears)  could  prevent  its  being 
received ;  but  here  it  was  uncertain  whether  any  additional  cargo 
could  have  been  ever  procured^  and  the  outward  cargo  must  also 
have  been  discharged  before  the  homeward  cargo  could  have  been 
completed.  So  thai  the  ship  was  not  ever  in  a  condition  to  re- 
ceive her  homeward  cargoy  even  if  the  cargo  had  been  ready , 
which  it  never  was^  to  have  been  put  on  board.^  (h) 

The  grounds  then  upon  which  this  decision  proceeds  are :  — 

1.  That,  as  in  this  case  there  was  no  entire  contract  for 
fireight  under  a  charter-party  for  the  whole  voyage  out  and 
home,  the  right  to  the  whole  freight  did  not  accrue  by  the 
inception  of  the  outward  voyage. 

2.  That  none  of  the  cargo,  in  respect  of  which  freight  was 
claimed,  was  ever  ready  for  the  ship. 

3.  That  even  had  it  been  so,  the  ship  at  the  time  of  the  loss 
was  not  in  a  state  of  readiness  to  receive  the  cargo.  "  The 
homeward  cargo,  which  was  the  subject  of  insurance,  was  to 
be  obtained  by  barter  of  {he  outward  cargo ;  and  at  the  time 
of  the  loss  the  bulk  of  the  outward  cargo  had  not  been  dis- 
posed of ;  it  was  impossible,  therefore,  at  that  time,  that  the 
homeward  cargo  could  be  put  on  board."  (t) 

This  last  ground  of  decision  was  afterwards  adopted  by  The  risk  on  a 
Lord  Lyndhurst  in  determining  a  question  which,  though  at  and  from  an 
indirectly  involved,  was  not  explicitly  raised   in  Forbes  v,  ^^l^^^^y^^ 
Aspinall,  viz.,  whether  the   risk  under  a  freight  policy  **  at  *««»  begins 

*'  Ai,  ,  1,,,   directly  the 

or  &om    an  outport  for  the  homeward  voyage  had  attached  ship  is  at  the 

A*  --.A  port  in  a  con- 

®f°^^  dition  to  begin 

A  policy  was  effected  on  freight  for  a  homeward  voyage  *»  *«^e  in  her 
''at  and  from  Algoa  Bay  to  London."    The  ship,  after  she  cargo,  sup- 
had  arrived  at  Algoa  Bay,  and  had  unloaded  there  all  the  out-  ^go*^to"b^ 
ward  cargo  destined  for  that  place  that  she  safely  could,  was  ^^^  ^^^y 

1  •  iji_jii  1  "*^  contracted 

just  about  commencmg  to  load  on  board  her  homeward  cargo,  to  be  shipped 
which  was  there  lying  ready  for  her,  when  she  was  lost  by  a  °°     " 

(A)  13  Eait,  SSI.  (0  Per  WUde,  Seijt.,  arffvendo,  5 

Bingh.  N.  C.  528. 
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Duration  of  hurrlcanc.  Lord  Lyndhurst  told  the  jury  that  if,  under 
^^^  these  circumstances,  the  ship  was  in  a  condition  to  begin  to 

take  in  her  homeward  cargo  at  the  time  of  the  loss,  the 
plaintiff  was  entitled  to  recover  for  the  whole  freight,  and 
the  jury  found  accordingly,  (j) 

Cases  in  which       5  179^  j^  the  cascs  hitlicrto  considered,  the  freiffht  insured 

the  freight  ^  ^  ^  . 

insured  by  the  was  freight  strictly  and  properly  so  called,  t.  e,  the  price  to 
perly^speak'ing,  t)®  P^^  ^o  thc  shipowner  for  the  carriage  of  the  merchant's 
charttr-money,     crQods  in  a  general  or  scekin(]r  shii).     Unless,  therefore,  some 

1.  e,  a  gross  sum  ,  o  a  '  » 

to  be  paid  for  goods  wcrc  in  fact  shipped  on  board,  or  only  prevented  from 
ship  for  a  char-  80  being  by  the  intervention  of  the  loss,  the  shipowner's  in- 
tered  voyage,      choatc  riffht  to  freight,  as  the  price  of  the  carriage  of  such 

under  a  con-  o  o     '  x  -» 

tract  of  goods,  could  obviously  not  have  accrued. 

In  the  cases  that  follow,  the  interest  insured  as  freight 
was  a  fixed  sum  stipulated  to  be  paid  to  the  shipowner  bj 
the  terms  of  a  charter  party  for  the  use  of  his  ship  on  an 
entire  voyage  therein  described. 

In  these  cases,        j^  g^^j^  cascs,  as  the  so-callcd  freight  is  secured  to  the 

as  the  earning  '  o 

of  freight  is  shipowner  by  one  entire  contract  lor  the  whole  voyage,  it  i3 

spective  of  the  clear  that  his  inchoate  right  to  such  freight  accrues  from  the 

thLT  an°' "oods  ^^^^  iuccption  of  the  voyage  described  in  the  charter-party; 

were  either  and,  Consequently,  if  insured,  his  risk  under  a  policy  on  Euch 

shipped  on  freight  commcnccs  from  the  same  period, 
ond'contra^ed        "  "^^  interest  to  he  iiisured  hy  such  a  policy,'^  says  Lori 

to  be  so  at  the  EUcnborough,  "  is  the  freight  which  the  assured  wovU  hm 

time  of  loss;  /•    T       t 

and  as  tlic  earned  under  the  terms  of  the  charter-party  if  the  voyage  had 

whofe^reigbt  ^^^  ^^^^  Stopped  by  the  perils  insured  against,^  {k) 
Mcrues  directly       Under  such  a  coutract  the  ship  may  earn  freight  though  no 

broken  ground  goods  may  ever  be  put  on  board.     If,  therefore,  she  has  once 

the  a»im;d*on  broken  ground  upon  the  voyage  upon  which  freight  is  to  be 

freight  is  en-  earned  under  the  charter-party,  and  is  prevented  from  eam- 

titled  to  recover  ^  . 

the  whole  ing  freight  on  such  voyage,  by  the  perils  insured  against,  the 

insurance  assurcd  is  entitled  to  recover  the  whole  amount  insured  upon 

ro^i^agYon****     freight,  quite  irrespective  of  the  question  whether,  at  the 

(J)  Williamson  w.  Inncs,  cited  in  8         (*)    In    Davidson    r.    Wilbsey,    1 
Bingh.  81.     Sec  also  Wane  v.  Millar,     Maule  &  Sel.  315. 
4  B.  &  Cr.  5^8. 
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time  of  loss,  she  had  taken  any  goods  on  board  for  the  voyage  Duration  of 
insured,  or  whether  any  were  contracted  to  be  shipped.  In  ^  °"  ^^^  ^ 
such  cases,  in  fact,  the  policy  on  freight  attaches,  not  from  ^^j^{j/|j,^j,  ^^ 
the  loading  goods  on  board  on  the  voyage  insured,  but  from  be  earned  has 
the  ship's  breaking  ground  on  the  voyage,  by  which  freight  end  to  by  any 
is  to  be  earned  under  the  charter-party.  (/)  rLlI'-td'SHst. 

*^  Where  the  assured,"  says  Mr.  J.  Lawrence,  "  has  en-  in  such  cases 
tered  into  a  contract  for  freight  under  which  he  would  be  in  Jadi'w  directly 
a  condition  to  earn  his  freight  if  the  voyage  were  not  stopped  ^^^  *bip  breaks 
by  a  peril  insured  against,  there,  if  the  voyage  has  commenced  voyage. 
upon  which  the  freight  is  to  be  earned,  and  be  stopped  by 
any  of  those  perils,  the  assured  will  be  entitled  to  recover 
the  full  amount."  (m) 

The  following  cases  illustrate  these  positions :  —  Thompson  r. 

A  shipowner  insured  half  the  freight  of  his  ship  on   a  Rep.  478. 
voyage  ^'  at  and  from  London  to  Teneriffcy  and  at  and  from 
thence  to  the  Bay  of  Honduras.'" 

By  a  previous  charter-party  he  had  chartered  the  ship  to 
sail  from  London  to  Teneriffcy  where  she  was  to  take  wine  on 
board  and  carry  it  out  to  the  West  Indies ;  and  plaintiff,  by 
the  terms  of  this  charter-party,  was  to  be  paid  freight  for  the 
whole  voyage  at  the  rate  of  35^.  per  pipe. 

The  ship  sailed  from  London  on  her  voyage  under  the 
charter-party ;  and  while  proceeding  thereon,  and  before  her 
arrival  at  Teneriffe,  and,  of  course,  before  any  of  the  wine 
was  taken  on  board,  she  was  captured  by  the  French.  The 
oourt  held  that  plaintiff  wes  entitled  to  recover  the  whole 
amount  of  the  sum  he  had  insured  on  his  freight ;  on  the 
ground  that  the  risk  upon  the  whole  freight  had  commenced 
directly  the  ship  sailed  from  London  on  the  voyage  by  which 
the  freight  was  to  be  earned,  (n) 

Lord  Kenyon  said,  *^  As  the  plaintiff  had  begun  to  perform 
his  part  of  the  contract,  as  he  had  done  something  under  it, 

(/)  Thompson  v,  Taylor,  6  T.  Rep.  (m)  Per  Lawrence,  J.,  1  Maulc  & 

478.    Horocastle  v,  Suart,  7  East,  400.  Sel.  316. 

Atty  v.Lindo,  1  Bos.  &  Pull.  N.  R.  (n)  Thompson  o.  Taylor,  6  T.  Rep. 

236.     DaTidaon  9.  Willasey,  1  Maule  478. 
&  Sd.  312. 
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Duration  of 
risk  on  freight. 


Homcastle  0. 
Suart,  7  East, 
400. 


Davidson  9. 
WUIawy, 
1  M.  &  Sel. 
312. 


whichy  if  matiiredy  would  have  entitled  him  to  his  freight,  I 
think  he  may  recover  on  this  policy^  which  was  an  insurance 
on  that  freight.'* 

A  shipowner  effected  an  insurance  on  the  freight  of  his 
ship  for  a  homeward  voyage  from  the  West  Indies,  described 
in  the  policy  to  be  ^^  at  and  from  Dominica,  and  all  or  any 
other  of  the  West  India  islands  (Jamaica  and  St.  Domingo 
excepted)  to  London^  It  appeared  that  he  had  previously 
chartered  the  ship  for  a  voyage  from  London  to  the  Island  of 
Dominica  and  back  to  London,  on  the  terms  of  being  paid 
half  the  net  freight  of  the  outward  voyage,  if  it  exceeded 
lOOOZ.,  but  if  not,  then  he  should  be  paid  500/. ;  and,  as  to 
the  homeward  freight,  the  charterers  covenanted  to  load  1 
full  cargo  at  the  current  freight,  or,  if  the  cargo  should  not  be 
full,  to  pay  dead  freight  for  the  deficiency. 

The  ship  arrived  safely  at  Dominica  with  her  outward 
cargo,  and  there  unloaded  as  much  of  it  as  she  safely  could 
before  taking  in  some  part  of  the  homeward  lading.  A 
full  cargo  of  West  Indian  produce  had  been  procured  by 
the  charterers'  agents  at  Dominica,  and  was  ready  to  be 
loaded  on  board  the  ship  there ;  when,  before  any  for- 
tion  of  it  could  be  actually  taken  in,  the  ship  was  captured  by 
the  enemy. 

The  court  held  that,  under  these  circumstances,  althoogb 
no  goods  had  actually  been  shipped  on  board  for  the  home- 
ward voyage  at  the  time  of  loss,  yet,  as  the  voyage  had  com- 
menced under  which  the  freight  was  to  be  earned  accordiiig 
to  the  terms  of  the  charter-party,  the  assured  was  entitled  to 
recover  the  whole  amount  of  the  insurance  on  the  homeward 
freight.  (0) 

Upon  the  same  principle,  where  an  insurance  was  effected 
on  the  homeward  freight  of  a  West  Indian  ship,  which  had 
been  previously  chartered  for  a  voyage  out  and  home,  on  the 
terms  of  taking  in  a  full  cargo  of  produce  for  the  homeward 
voyage,  and  carrying  it  either  to  London  or  Liverpool  at  the 
current  rate  of  freight ;  and  the  ship,  after  arriving  at  her 


(o)  Homcastle  v,  Suart,  ?  East,  400. 


DURATION  OF   THE   RISK.  481 

out  port  of  discharge,  in  the  West  Indies,  was  lost  there,  Duration  of 

when   she  had   taken  on   board .  only  half  her    homeward  

cargo  (p) ;  the  court  held  that  as,  in  this  case,  there  had  been 
at  the  time  of  loss,  an  inception  of  the  entire  voyage  under 
the  charter-party  (i.  e.  the  voyage  out  and  home),  the  risk 
had  attached  on  the  homeward  freight,  the  whole  of  which 
was  recoverable,  though  only  half  the  homeward  cargo  had 
been  shipped  on  board.  (/?) 

A  shipowner  insured  the  outward  freight  of  a  West  Indian  Atty  ».  Lindo, 
ship  on  a  voyage  "at  and  from  London  to  Jamaica,  with  liberty  ^  ^  236."  * 
to  touch  at  Madeira,  and  discharge  and  take  on  board  goods 
there."  By  the  terms  of  a  previous  charter-party,  the  ship  was 
to  sail  from  London,  with  a  cargo,  which  she  was  to  dispose 
of  at  Madeira^  and  there  receive  from  the  charterers'  agents 
wine  to  be  taken  on  to  Jamaica.  The  freight  or  hire  of  the 
ship  for  the  whole  voyage  was  fixed  hy  the  charter-party  at 
135/.,  and  was  to  be  paid  at  Madeira^  on  a  true  delivery 
of  the  whole  of  the  London  cargo  there,  not  in  money, 
but  by  so  many  pipes  of  wine  to  be  taken  on  board  at  a 
valuation  of  40Z.  per  pipe,  and  carried  on,  with  the  rest,  to 
Jamaica,  free  of  freight,  under  the  denomination  oi  freight 
wine. 

The  ship,  thus  insured  and  chartered,  sailed  from  London 
on  her  voyage,  arrived  at  Madeira,  discharged  there  as  much 
of  her  London  cargo  as  she  safely  could,  and  had  taken  in 
part  of  her  Jamaica  cargo,  not,  however,  including  the  freight 
wine,  when  she  was  blown  out  of  Funchal  roads  by  a  storm, 
and  captured  at  sea  by  the  French. 

The  assured  brought  an  action  on  his  policy  for  a  total 
loss  on  the  freight ;  and  the  court  held  hiin  entitled  to  recover 
the  whole  amount  insured,  on  the  ground  that  as  soon  as  the 
ship  broke  ground  from  London  on  the  voyage,  an  inchoate 
right  to  the  whole  freight  attached,  which  right,  under  the 

(p)  Daviditon  v.  Willasey,  1  Maule  for  the  sliip  by  the  freighters,  and  was 
&  Sel.  S12.  N.  B.  In  this  case,  as  in  ready  to  be  shipped  on  board  her  at 
the  last,  8  full  cargo  had  been  prepared     the  time  of  loss. 

I  I 
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Duration  of       circumstanccs,  had  been  completely  and  solely  defeated  by 

ris   on  reig ^^^  intervention  of  a  peril  ipsHred  against,  {q) 

The  court  were  also  of  opinion  that  under  this  policy,  con- 
sidered with  reference  to  the  terms  of  the  charter-party,  the 
risk  must  be  held  as  continuing  till  the  ship,  with  the  freight 
wine  on  board,  arrived  at  Jamaica ;  it  being  an  insurance, 
not  only  that  the  shipowner  should  be  in  a  condition  to  earn 
freight  by  receiving  freight  wine  on  board  at  Madeira,  but 
also  that  the  wine  so  received  should,  notwithstanding  the 
perils  insured  against,  be  safely  carried  to  Jamaica,  (r) 
In  order  to  Of  coursc,  in  ordcr  to  make  the  policy  attach,  there  must 

make  the  hti\e  bccn  an  inception  of  the  voyage  insured,  or  of  the  entire 

policy  attach,  *^  "^    o 

there  must  be  voyagc  out  and  homc,  upon  which  freight  is  to  be  earned, 

the  voyage  in-  Under  the  tcrms  of  a  charter-party,  or  contract  of  afiBreight- 

th7**'  °which  ™®^*  •  nothing  is  recoverable  under  a  policy  on  freight  if  the 

freight  i*  to  be  loss  takcs  placc  on  a  different  voyage  to  that  described  in  the 

earned  under  ,,  ,  .  i       ^i       n  ii       • 

th»  charter-       poucy :  this  appears  by  the  loilowmg  case :  — 

^^7:     .  Freight  valued  at  500/.  was  insured  on  a  voyage  "  at  and 

Nothing  IS  re-  o  •'  ^ 

coverabie  under  from  Dcmeram,  Bcrbicc,  and  any  of  the  windward  and  Lee- 

a  policy  on  i  -r  i       i  t        t        n 

freight  if  the      Ward  islands,  to  LfOndon. 

orTa'dl^ff^renT*       Before  this  policy  was  effected  a  verbal  agreement  had  been 

voyage  from       made  by  tlie  captain  with  a  Demerara  house,  that  the  ship, 

that  insured  in,  i«i  iit  t»       t     •  \ 

the  policy.         which  was  then  in  that  port,  should  carry  a  cargo  of  colonial 
M*v[enr  producc  for  them  from  Berbice  to  London,  at  the  current 

1  Bos.  &  Pull,    rate  of  freight,  and  also  take  on  some  bricks  and  planks  from 
N.  R.  ?3.  .  • 

Demerara  to  Berbice,  on  the  same  terms. 

The  ship  was  lost  while  she  was  proceeding  from  Deme- 
rara to  Berbice  with  the  bricks  and  planks  On  board,  in  virtue 
of  this  verbal  agreement. 

The  plaintiffs  contended  tliat,  as  the  voyage  from  Demerara 
to  Berbice  had  been  contracted  for  by  the  same  agreement  as 
that  from  Berbice  to  London,  which  latter  was  covered  by  the 
policy,  the  whole  was  one  entire  voyage  on  which  freight 
was  to  be  earned,  and,  therefore,  that  the  ship's  breaking 


{q)  Atty  0.  Lindo,  I  Bos.  &  Pull.         (r)  Per  Sir  J.  Mansfield,  ibid.  {241. 
N.  R.  236. 
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ground  from  Demerara  was  an  inception  of  the  risk  under  Duration  of 

^1  1.  /•    •   1  X  "sl^  on  freight. 

the  pobey  on  freight.  _ 

The  court,  however,  were  clearly  of  opinion,  that  the 
plaintiff  had  no  case,  for  the  voyage  insured  in  the  policy  was 
a  voyage  at  and  from  Demerara  or  Berbice  to  London :  that 
no  such  voyage  had  been  ever  commenced  at  the  time  of  loss, 
which  had  taken  place  while  the  ship  was  on  a  voyage  from 
Demerara  to  Berbice.  (5) 

5  180,    The  general  result  of  the  cases  may  be  thus  General  result 

^  of  the  cases. 

stated :  — 

Where  freight  is  the  remuneration  to  be  paid  to  the  ship- 
owner, imder  the  terms  of  a  charter-party,  for  the  use  of  his 
ship  on  a  certain  voyage,  there  the  right  of  freight  begins 
immediately  the  ship  has  broken  ground  on  the  voyage  on 
which  freight  is  to  be  earned  under  the  charter-party,  quite  ir- 
respective of  the  question,  whether  goods  have  ever  been  on 
board,  or  not:  if,  therefore,  by  any  of  the  perils  insured 
against,  the  ship  is  prevented  from  arriving,  so  as  to  entitle 
the  shipowner  to  this  freight  or  charter-money;  that  is  a 
loss  of  freight,  for  which  the  underwriters  are  liable,  (t) 

Where,  on  the  other  hand,  there  is  no  contract  of  affreiglit- 
ment,  but  the  freight  is  that  which  alone  is  properly  so  called, 
viz.  the  price  to  be  paid  by  the  merchant  to  the  shipowner 
for  the  transport  of  his  goods  in  the  ship,  on  arrival :  in  these 
cases  the  assured  on  freight  will  not  be  held  entitled  to 
recover  the  full  amount  of  his  insurance,  unless  either  the 
whole  of  the  goods,  from  the  carriage  of  which  freight  is  to 
arise,  are  on  board  at  the  time  of  loss,  or  unless  the  whole 
be  then  contracted  for  under  a  valid  contract,  and  be  lying 


(f)  Sellar  v.  M'Vicar,  1  Bos.  &  Pull.  (t)  Thompson  0.  Taylor,  6  T.  Rep. 

N.  R.  S3.    Had  there  been  in  this  case  478.     Homcastle    r.    Suart,   7    East, 

a  charter-party  for  the  whole  voyage  400.     Atty  v.  Lindo,  1  Bos.  &  Pull. 

from  Demerara  to  Berbice,  and  thence  N.  R.  236.     Davidson  v,  Willasey,  1 

to  Lcmdon,  at  one  entire  freight,  ttemhk^  Maule  Sc  Svl.  312.,  and  see  the  dictum 

the    freight    policy   would    have    at-  of  Lord  Ellcnborough  there,  ibid.  315. 
tached. 
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Duration  of       in  readlncss^  to  be  laden  on  boards  the  ship  being  also  ready 

risk  on  freight.    .  .        ,,  ,    \ 

to  receive  them,  (m) 

Konly  a  part  of  the  goods  be,  in  fact,  on  board,  and  the 
rest  of  the  intended  cargo  be  not  ready  for  the  ship,  nor  the 
ship  for  it,  at  the  time  of  loss,  the  assured  can  only  recover 
freight  in  respect  of  the  goods  actually  on  board,  (v) 

(«)  Montgomery  o.   Edgington,   3  81.     Warre  r.  Millar,  4  B.  &  Cr.  5S8. 
T.   llep.  362.      Patrick  v,  Eames,  3  Flint  v.  Flemyng,  1  B.  &  Ad.  45.  De- 
Camp.   411.     Forbes  v.  AspinaU,  13  vaux  0.  J'Ansen,  5  Bingh.  N.  C. 
East,  323.    Park  o.  Hebson,  and  Tnis-  (v)  Forbes    v,    Aspinall,   13  East, 
cott  V.  Christie,  2  Brod.  &  Bingh.  320.  323. 
326.     WiUtamaon  v.  Innes,  8  Bingh. 


PART  II. 

OF  CERTAIN  MATTERS  THAT  RENDER  THE  CONTRACT 
OF  INSURANCE   VOID   OR  UNAVAILABLE. 

In  this  Second  Part  we  propose  to  treat  of  certain  matters 
which  make  the  Contract  of  Insurance  void  or  unavailable^ 
such  as  Misrepresentation^  Conceahnent,  Breach  of  Express^ 
or  Implied  Warranties,  and  the  lUegalitj  of  the  Bisk* 


II  d 


OF   MISREPBESENTATION,   OB  ALLEGATIO  FALSI.  487 


CHAPTER  L 

OF   MISRErRESENTATION,   OB  ALLEGATIO   FAL8L 

CT.  I.   General  Principles  on  which  Misrepresentation  and 

Concealment  avoid  the  Policy. 

81.  He  who  contracts  with  another  party,  owing  to  a  sup-  Of  misrcpre- 
»sion,  or  mis-statement,  by  that  other,  of  any  fact,  which,  ^n^**ment^ 
disclosed,  or  correctly  stated,  would  have  prevented  him  generally, 
m  entering  into  the  contract,  at  all,  or,  at  least  on  the  General  prin- 
ae  terms,  would  appear  in  all  cases  to  have  a  full  right,  if  mLrep^^tJu 
;h  fact  lay  peculiarly  within  the  knowledge,  or  means  of  *^  '"^  "*: 
Dwledge  of  the  other  i)arty,  and  not  within  his  own,  to  re-  contracts, 
iiatc  the  contract  based  on  such  suppression  or  misrepre^ 
itation  of  the  truth. 

If  such  suppression  or  misrepresentation  were  wilful :  t.  e.  If  aetuaify  frau. 
ludulently  intended  by  tiie  other  party  to  induce  him  to  enter  gyoij  all  con. 
0  a  contract,  he  would  otherwise  have  declinedy  there  can  be  *'■*'**  ***^®' 
doubt,  that  in  all  species  of  contract  alike,  and  under  all 
stems   of  jurisprudence,  the   contract  thus  entered   upon 
)uld  be  held  void  on  the  ground  of  actual  fraud. 
If,  on  the  other  hand,  such  suppression  or  misrepresenta- 
n  of  material  facts,  arose  from  the  ignorance,  mistake,  or 
'ligence  of  the  party  who  ought  to  have  communicated 
m  fully  and  truly ;  it  should  seem  that,  on  principle,  this 
^ht  to  be  equally  effectual  to  avoid  the  contract,  in  all 
iis  where  the  facts  concealed  or  misrepresented  lie  pecu- 
ly  within  the  knowledge  of  the  one  party,  and  it  may 
sonably  be  presumed  that  the  other  would  not  have  en- 
'd  into  the  contract  at  all,  or,  at  least,  not  on  the  same 
ms,  had  the  facts  so  suppressed  and  misrepresented  been 
ly  disclosed,  or  truly  stated. 

VVithout,  however,  inquiring  into  the  truth  of  this  prin-  Whether  aett* 
le,  as  applied  to  all  contracts  (with  respect  to  which,  in  ^^J^"^^ 
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Of  misrepre-  our  own  law  tlicrc  cxists  Bomc  doubt)  (a),  it  will  be  sufficient 

concealment  ^^  obscrvc,  that  its  application  to  the  contract  of  insurance 

generally.  j^^g  neycr  bccn  disputed,  not  on  the  ground  of  anything 

ceeding  from  peculiar  and  distinctive  in  the  form  of  that  contract  itself; 

ignorance,  mis-  .  . 

take^  or  negli-     but  bccausc  thcrc  IS  scarccly  any  other  transaction  between 

avoid  contracts  ™^"^  ^^^  ™^°*  ^^  which  ouc  of  the  two  Contracting  parties  is 
of  insurance.      ncccssarily  SO  ignorant  of  much  of  that  information  which, 

before  he  can  contract  with  safety,  it  absolutely  imports  him 

to  know. 
Tiie  reason  of        In  alruost  cvcry  instance  in  which  a  policy  is  effected,  the 

this  is,  that  the  .  ,i,  ,  n,/.,  i 

assured  is,  in  Underwriter  must  rely  solely  on  the  good  faith  of  the  assured 
couwe  of*m.  ^^^  supplying  him  with  full  and  true  information  of  many  of 
surance  busi-      thosc  facts  ou  which  the  character  and  nature  of  the  risk, 

ness,  the  sole 

depositary,  of  and  Consequently  the  rate  of  premium,  depend ;  it  is  to  the 
informatioo  a  assurcd,  that  all  Communications  respecting  the  actual  state 
full  and  true      ^f  ^]^q  property  proposed  for  insurance,  such  as  the  time  and 

communication  i.      i        ,/   m.      r 

of  which  is  «b-  placc  at  which  the  goods  are  to  be  loaded,  or  the  ship  is  to 
tUd" to  enable"  s^^l  >  ^^^^  forcc  and  equipment  of  the  vessel,  her  then  situation, 
the  under wnter  ^^^j  progress  in  her  voyage,  &c.,  —  are  in  the  first  instance 
rect  estimate  of  addressed:    he  is  thus  the  natural  and  sole  depo^tary  of 

the  rislca 

much  of  that  information,  a  full  and  true  communication 
of  which  is  absolutely  essential  to  the  underwriter,  in  order 
that  he  may  form  a  right  judgment  of  the  nature  of  the  risk) 
and  the  proper  rate  of  premium. 

Hence,  on  the  true  principles  of  equity  and  justice,  the 
concealment  or  misrepresentation  by  the  assured,  whether 
wilful  or  not,  of  any  such  facts  as  might  reasonably  be  sup- 
posed to  have  influenced  the  underwriter  in  taking  the  risk 
or  fixing  the  rate  of  premium,  will  avoid  the  policy,  (b) 

(a)  See  tH  favour  of  the  doctrine,  the  &  Wels.  658.,  and  the  judgment  of  the 

judgment  of  Ix>rd  Abingcr  in  Corn-  Court  of  Exchequer  Chamber  in  Col* 

foote  V.   Fowke,  6  Mees.  &  WeK  374  lins  0.  Evans,  5  Qu.  B.  SSa,  tnd  0 

— 387.     Of  the   House  of  Lords  in  Ormond  v,   Huth,   14  Mees.  &  ^'^ 

Humphry  r.  Pratt,   5  Blights  N.  S.  651. ;  and  see  especially  a  very  lesrnrf 

154.,  and  in  Railton  v.  Matthews,  10  and  able  note  of  Mr.  Symons,  to  b" 

Clark  &  Finelly,  934.  Sec  also  Story's  valuable  edition  of  Swutk  on  Cpntrti^ 

Equity  Jurisprudence,  vol.  L  p.  166.  (p.    137.    note  a),  where  the  nfO^ 

—  Against  the  doctrine,  the  judgment  will  find  all  the  authorities  coSitf^ 

of  the  other  Barons  of  the  Exchequer  and  commented  upon, 

in  Cornloote  v.  Fowkc,  the  dictum  of  (b)  See  these  principles  expre^ 

Parke,  B.,  in  Elkino.Jansen,  13  Mees.  by  Chancellor   Kent,  with  hb  tf^ 
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Sect.  IL  Of  Representations^  as  distinguished  from  War- 
ranties; Grounds  on  xohich  Misrepresentation  avoids  the 
Pblicy, 

§  182.  A  representation^  in  the  technical  sense  which  the  Representa. 
word  bears  in  the  law  of  insurance,  may  be  defined  to  be :  —    ^UhS  from"* 
A  verbal  or  toritten  statement  made  by  the  assured  to  the  ^"ranties  — 

ground  on 

underwriter y  before  the  subscription  of  the  policy  as  to  the  exist-  which  mis- 
ence  of  some  fact  or  state  offacts^  tending  to  induce  the  under-  avoidTthe^^" 
writer  more  readily  to  assume  the  risky  by  diminishing  the  estimate  pol»cy« 


he  would  otherwise  have  formed  of  it.  Definition  of  a 

Such  statement  may  either  be,  1.  a  positive  affirmation  by  ^^^^    **"^ 
the  assured,   as  of  his  own  knowledge  and  upon  his  own  representations 
reponsibility,  that  the  facts  represented  either  do  or  will  exist ;  J?^g  ^^sema- 
or,  2.  a  mere  declaration  of  his  belief,  or  expectation  that  such  **°°*»  2.  Re- 

,       ,  ,  presentations  of 

facts  do  or  will  exist ;  or,  3.  a  mere  communication  of  inform  belief,  or  in- 
mation  which  he  has  received  from  others  respecting  them.       formation. 

It  is  to  the  first  of  these  three  classes  of  statements  that  the  Of  positive  re* 
word  representation  in  its  technical  sense  is  more  properly  P"««'>*«*ion8. 

applied;  though,  as  we  shall  have   occasion  afterwards  to 

observe,  it  may  with  certain  limitations  be  extended  also  to 

the  other  two.     For  the  sake  of  marking  the  distinction  more 

dearly,  we  will  call  those  statements  that  positively  affirm  the 

ftctual,  Or  future  existence  of  material  facts;  i.  e.  of  facts 

tending  to  alter  the  judgment  the  underwriter  would  form  of 

the  risk, — positive  representations;  and  denominate  the  two 


coniprehensive  learning  and  lilcid  bre-  (System    des    Assecuranz,     tom.    iii« 

^-  Coomi.,  YoL  iii.  p.  282.  ed.  1844.  cap.   10.   Von  den   Ameigen  und   Ver* 

^'^  are  also  well  developed  by  Bou-  heindicftungen,  pp.  90 — 190.)  gives  an 

tty-Paty,    Cours    de    Droit,    Comm.  able  view  of  the  continental  law,  and 

^^•t  tom.  iii.  tit.  x.  sect.  1 4.  **  De  la  all  the  English  cases  decided  up  to  the 

^*«oiee  et  de  la  Fau*»e  declaration,''  date  of  his  edition  (1808):  but  the 

I'P*^ — 532.,  in  which  he  comments  most  vigorous,   learncdt  and  original 

00  the  348th  art.  of  the  (3ode  de  Com-  work  on  the  subject,  is  that  by  Mr. 

^"^^nt,  and  cites  several  decisions  of  Duer,   **  A  Lecture  on   the   I^w   of 

^  French    tribunals,    showing    the  Representation  in  Marine  Insurance," 

'^^odem  French  law  on  this  point  to  New  York,  1844. 
oe  very  similar  to  our  own.     Beneck^ 
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Representa- 
tions as  distin- 
guished from 
warranties  — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 

Representa- 
tions may  be 
either  oral  or 
written:  if  oral, 
they  are  gene- 
rally entered  in 
broker*B  book. 


Distinction  in 
form  between  a 
represerUation 
and  a  weurrcuUjff 
that  the  latter 
is  always  in- 
serted on  the 
face  of  the 
policy,  the 
former  never* 


Even  though 
wrapped  up  in, 
or  wafered  to 
the  policy,  it  is 
but  a  represent- 
ation, and  no 
warranty. 

Though,  had  it 
been  inserted  in 
the  face  of  the 
policy,  it  would 
have  been  a 
warranty. 


other  classes  respectively  representations  of  fieZic/' and  repre- 
sentations of  information. 

§  183.  First,  then,  a  representation  is  "  a  verbal  or  writtfu 
statement  made  by  the  assured  or  his  agent  to  the  underwriter^ 
before  the  svbscription  of  the  policy ;"  it  may  be  either  oral  or  in 
writing,  and  in  point  of  actual  practice,  generally  consists  of 
either  verbal  communications  made,  or  written  instructions 
shown,  by  the  broker  to  the  underwriter  at  the  time  the  policy 
is  submitted  to  the  latter  for  hb  subscription ;  even  when  made 
verbally,  however,  every  representation  ought  to  be,  and  in 
practice  generally  is,  entered  by  the  broker  in  his  book  at 
the  time,  and  carefully  preserved  as  an  evidence  of  the  real 
terms  on  which  the  contract  was  made,  (c) 

It  is  made  *^  before  the  subscription  of  the  policy ;  "  and  it 
nevcTy  in  terms,  inserted  in  that  instrument. 

And  this,  in  fact,  constitutes  the  main  distinction  inform 
between  a  representation  and  a  warranty,  viz.  that  a  repre- 
sentation may  be  made  either  orally  or  in  writing ;  but  in 
neither  case  is  introduced  into  the  policy ;  whereas,  a  «?flr- 
ranty  must  always  be  in  writing,  and  in  every  case  is  inserted 
in  the  face  of  the  policy,  (d) 

No  statement  that  is  not  actually  written  on  the  very  face 
of  the  policy  itself,  will  be  construed  as  a  warranty y  though 
the  paper  on  which  the  statement  is  written  may  be  wrapped 
up  with  the  policy,  or  even  though  it  be  wafered  to  it  at  the 
time  of  subscription,  but  only  as  a  representation,  (c) 

The  same  statement,  indeed,  which,  when  made  orally  or 
in  writing  distinct  from  the  policy,  by  the  broker  to  the 
underwriter,  is  construed  as  a  positive  representation^  would, 
if  written  on  the  face  of  the  policy,  in  almost  all  cases  amount 
to  a  waiTanty.  Thus,  where  a  broker,  in  effecting  a  policy 
on  a  ship,  showed  the  underwriter,  in  order  to  induce  him  to 
take  the  risk,  written  instructions,  in  which  it  was  stated  with 


(c)  Pawson  r.  Watson,  Cowp.  p. 
788. 

(cf)  See  the  dicta  of  Lord  Mansfield 
in  Pawson  v.  Watson,  Cowp.  785. 
Maedowell  r.  Frascr,  Dougl.  260.,  and 


of  Lord  Abingerin  Coinfooter.Fa«k^ 
6  Mees.  &  Wels.  378. 

(e)  Pawson  e.  Bamewelt,  DougLl^' 
note  4.     Bixe  v.  Fletcher,  ibid. 
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reference  to  the  ship^  ^'  she  mounts  twelve  guns  and  twenty  Representa- 
men^  this  was  construed  as  a  positive  representation ;  but  had  guisbed  from  ~ 
these  same  words  been  written  on  the  face  of  the  policy  they  ^"^nties— 

sr        J  J    ground  on 

would  have  been  held  to  constitute  a  warranty.  which  mis- 

Wherever^  therefore,  the  representation  is  a  positive  state-  avoids  the 

ment  of  the  actual  or  eventual  existence  of  some  fact  material  ^^^^^y- 

to  the  risk,  it  b  only  distinguishable  in  form  from  a  warranty 
by  not  being  written  on  the  face  of  the  policy. 

§  184.  From  this  distinction  in/orm  arises  a  very  important  Difference  in 

distinction  in  effect:  as  a  representation  is  not  inserted  on  the  ®  ^^^\y^d 

fSftce  of  the  instrument,  the  assured  is  not  tied  down  to  the  »  representa- 
tion :  a  war- 
same  rigid  and  literal  compliance  with  its  terms,  as  he  is  in  ranty  requires 

the  case  of  a  warranty:  unless  a  warranty  is  true  to  the  piiance;*B'ire- 
letter,  and  fulfilled  with  the  most  scrupulous  exactness,  the  pre««ntation 
policy  is  avoided,  for  in  such  cases  there  is  the  breach  of  an  <ia/  one. 
express  stipulation,  which  the  assured  himself  has  inserted  in 
the  instrument  as  one  of  its  terms :  in  the  case  of  a  repre^ 
seniation^  on  the  other  hand,  the  very  fact  that  the  assured 
has  declined  to  insert  on  the  face  of  the  policy  the  statement 
wluch  he  has  yet  represented  to  be  true,  shows  that  he  does 
not  intend  to  be  bound  down  to  this  exact  and  rigorous 
accuracy,  and  accordingly  a  substantial  compliance  with  the 
terms  of  a  representation  is  all  that  is  required.  (/*) 

Thus,  to  take  an  illustration,  from  the  case  already  cited, 
liad  the  words  "  she  mounts  twelve  guns  and  twenty  men^  been 
written  on  the  face  of  the  policy,  this  would  have  been  a 
warranty,  and  the  policy  would  have  been  void,  had  the  ship 
Gwried  one  gun  or  one  man  less  than  the  stipulated  number : 
wliereas,  as  these  words  were  in  fact  only  shown  by  the 
broker  to  the  underwriter  before  subscribing  the  policy,  in 
Older  to  inform  him  of  the  probable  risk  he  would  be  at  in 
insoring  the  ship,  and  were  never  inserted  in  the  policy  as 
one  of  its  terms,  they  were  held  to  amount  only  to  a  repre- 
sentation, and  the  policy  was  considered  not  to  be  avoided  by 
the  ship's  carrying  a  force  of  men  and  guns,  wUch  was  not 
HtcraUy  the  ^  same  with  that  stated  in  the  representation,  but 

(/)  Pawson  V,  Watson,  Cowp.  785.  Ducr,  45,  46. 
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Rcprcsenta-       which^  in  point  of  strength,  convenience,  and  for  the  purpose 
uUhed  from"    of  resistance,  was  even  more  favourable  to  the  risk,  (g) 

warranties  — 

ground  on  ,  /,    .  • 

which  mis.  §  185.  It  further  appears,  by  the  definition,  that  a  represent- 

avoidTthe^^^"  ation  is  a  statement  of  the  existence  of  some  fact  or  state  of  facts 

policy.  «  tending  to  induce  tlie  undervmter  more  readily  to  assume  the 

AVhat  are  risk  by  diminishing  the  estimate  lie  would  otherwise  have  formed 

w^*facts^and  ^f  '^•"   facts,   the  Statement   of  which  may  reasonably  be 

nuueriai  repre-  presumed  likely  to  have  such  an  influence  on  the  judgment 

sentations:  it  w   *  •  •»    -o 

only  a  material  of  the  underwriter  are  called  "  material  facts  ;^  a  statement  of 
the  falsity  of  ^^^^  ^^^^  '^^  Called  a  material  representation ;  and  it  is  the 
which  avoids      falsehood  of  such  a  representation  only  that  will  have  the 

the  policy.  ^    ^  *  •' 

effect  of  avoiding  the  policy. 
Hence  a  further       And  this  Constitutes  a  further  distinction  between  a  repre- 

distinction  be-  .    .•  j  ^         •      ^i  i»  x_ 

twcen  a  repre-  sentation  and  an  express  warranty.:  m  the  case  of  a  warranty 
scntation  and  a  ^  questions  of  the  materiality  or  immateriality  of  the  fact 

warranty:  the  *  . 

falsity  or  non-  warranted  are  entirely  excluded ;  the  sole  inquiry  is,  is  it,  or  is 
the  latter  avoid-  it  uot  warranted  that  the  fact  is,  or  shall  be  so  and  so?  If  it 
wheSer^f  bf '  ^^^  then,  howcvcr  wholly  unimportant  the  fact  may  be  to  the 
material  or  not  risk,  howcvcr  little  its  existence  or  non-existence  may  have 

influenced  the  judgment  of  the  underwriter  as  to  the  rate  of 
premium,  it  matters  not;  it  must  be  absolutely  true,  or 
literally  performed,  otherwise  the  policy  will  be  wholly  void: 
the  falsehood  of  a  representation,  en  the  other  hand,  will  pro- 
duce no  effect  on  the  policy  imless  the  fact  misrepreacnted 
be  material. 


Case  in  which  §  186.  Although,  howcvcr,  it  may  be  laid  down  as  a 
lating  to  the  general  rule  that  all  positive  statements  and  stipulations  re- 
construcd^  lating  to  the  risk  or  the  subjects  of  insurance  will,  if  inserted 
representations,  in  the  policy,  bc  coustrucd  as  express  ^i^arranties,  and  not  as 

though  written  .  ,  -ii.-ii,!'/ 

on  the  face  of  representations,  yet  there  can  be  little  doubt,  that,  u  ^ 
the  policy*         positive   Statement   of  material  facts  were  inserted  in  the 

policy  with  an  express  stipulation  that  it  should  be  construed 
not  as  a  warranty,  but  as  a  representation,  such  eatress 
stipulation  would  prevail  over  the  general  rule-  (A) 

(p)  Pawson  V.  Watson,  Cowp.  785.         (A)  Duer  on  RepresentitioDS,  45« 
See  also  Von  Tugel  n  v.  Dubois,  2  Camp. 
151.  Nonncnv.Kcttlewelll6£ast,176. 
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ThuSy  if  after  the  words  ^^  slie  mounts  twelve  guns  and  Representa- 

-  Jilt.  tions  as  dLstin- 

twenty  men^  on  the  face  of  the  pohcy,  were  adacd  these^  or  guUhed  from 
equivalent  words,  "  it  is,  however,  understood  that  this  state-  ^^Jjjnd* *^~" 
ment  is  to  be  construed  not  as  a  warranty,  but  as  a  representa^  which  mis- 
tion;^  there  can  be  little  doubt  that  a  literal  fulfilment  of  avoids  the 

the  posidve  statement  would  no  longer  be  required;    and,  ^^ ^^^' 

unless  the  variation  from  its  terms  were  such  as  plainly  to 
enhance  the  risks,  the  underwriter  would  be  liable. 

It  must  also  be  borne  in  mind  that  the  rule  now  under 

,  consideration  is  confined  to  positive  representations,  and  does 

not  extend  to  statements  of  belief  or  information;    which 

latter  would  in  certain  cases  unquestionably  be  construed  as 

representations,  though  inserted  in  writing  in  the  policy. 

Thus,  where  the  words  "the  vessel  was  expected  to  be 
loaded  between  the  13th  and  20th  of  September,"  were 
inserted  in  the  policy,  this  was  construed  as  a  representation 
that  the  ship  had  not  been  loaded  within  the  knowledge  of 
the  assured  before  the  13th  of  September;  and  as  it  tiumed 
out  that  he,  in  fact,  knew  she  had,  the  policy  was  held  void 
on  this  account,  (i) 

It  is  also  certain,  that  although  no  express  representation  Cases  in  which, 
may  have  been  made  at  the  time  of  efiecting  the  policy,  yet  eaprSi  "^re- 
the  language  of  the  policy  may  itself  be  held  to  imply  a  re-  ««njati?n.w. 
presentation,  which  will  thus  virtually  form  a  part  of  the  pHed  from  the 
written  instrument.     Thus,  where  an  insurance  was  effected  poUcyT 
on  ship  and  cargo  at  and  from  Genoa  to  Dublin,  ^^  the  ad- 
venture  to  begin  from  the  loading  to  equip  for  the  voyage ; " 
Lord  Mansfield  held,  that  these  words  plainly  implied  a  re- 
presentation that  the  vessel  had  loaded  or  would  load  at 
Genoa;  and  as  it  appeared  she  had  done  so,  not  at  Genoa, 
which  was  only  an  intermediate  port,  but  at  Leghorn,  whence 
she  really  sailed  on  her  voyage ;  and  as  the  witnesses  proved 
it  to  be  material  to  acquaint  the  underwriters  whether  the 
insurance  was  to  take  effect  at  the  commencement  or  in  the 
course  of  the  voyage,  his  lordship  considered  that  the  policy 

(t)  Stewart  v.  Morrison,  Miller  on     cisions  to  the  same  effect,  cited  by  Mr. 
Ins.  59.,  and  see  some  American  de-     Duer,  note  2.  p.  102 — 106. 


494  OF  MISEEPRESENTATION, 

liepresenta-       y^ffj^  yoid   for  misrepresentation  and   concealment,  (f)     So 

tions  as  distin-  ,  , 

guisbed  from  wherc  in  an  insurance  on  goods^  the  words  "  to  return  five  per 
grounS*^""  cent,  for  convoy  and  arrival"  were  inserted  in  the  policy, 
which  mis-        Lord  Eldon  was  of  opinion  that  these  words  clearly  amomited 

representation  ^         *        ^  •' 

avoids  the         to  a  representation  that  it  was  probable  the  vessel  would  sail 

^°_!!I' with  convoy,  or,  at  all  events,  that  there  was  a  chance  she 

would  do  so;  and,  as  it  appeared  that  the  assured  knew, 
when  the  policy  was  effected,  that  the  ship  had  actually  sailed 
without  convoy,  his  lordship  held,  that  the  misrepresentation 
was  fraudulent  and  material,  and  therefore  avoided  the 
contract.  (A) 

The  ground  §  187.  When,  therefore,  it  is  said  that  a  representation  is 

misrepreaenta-  ^Iways  Collateral  or  cxtrinsic  to  the  policy,  this  rule  must  be 
tion  avoids  the    confined  to  a  positive  representation,  with  regard  to  which 

policy  IS  not  ...  .  .  .      . 

oc^MoA  but  legal  alouc  it  is  Strictly  and  invariably  true:  it  is,  however,  an 

or  constructive    .    ^  ^.  x*        ^  •  i  i     ii 

fi^ud.  interesting  question  to  consider  whether  a  positive  represen- 

tation, though  almost  always  distinct  and  separate  &om  the 
written  instrument^  and  therefore  collateral  to  the  policy^  is 
also  collateral  to  the  contract  of  insurance  as  understood  bj 
the  parties;  or  whether  such  positive  representation,  when 
once  made,  becomes  virtually  a  part  of  the  contract,  so  that  a 
failure  to  comply  substantially  with  its  terms  releases  the 
underwriter,  as  the  breach  of  a  condition  precedent 

Formerly  it  appears  to  have  been  laid  down  in  some  casc^ 
and  assumed  in  others,  that  the  ground  upon  which  the  mis- 
representation of  a  material  fact  avoided  the  policy,  i«w 
actual  fraud,  or  a  wilful  intention  on  the  part  of  the  assured 
to  induce  the  underwriter  to  assume  a  risk  he  would  not  other- 
wise have  taken,  or  not  on  those  terms,  by  making  a  state- 
ment which  he,  at  the  time,  knew  to  be  false.  (/) 

This  ground,  however,  has  long  since  been  entirely  aban- 
doned, and  the  principle  is  now  firmly  established,  that  the 
misrepresentation  from  mistake,  ignorance  or  accident  of  ai^ 

{j)  Hodgson  V.  Richardson,   1  W.  in  Pawson  r.  Watson,  Cowp.  785^  b*^ 

Bl.  463.     Park  on  Ins.  8th  cd.412.  Bize   v.    Fletcher,    Dougl.   271.;  tbe 

{k)  Reid  t>.  Harvey,  4  Dow.*s  Rep.  dictum  of  Lord  Tenterden  in  Flian 

97.  V.  ToHn,  Moody  &  Malk.  «d7.,  and  the 

(0  Sec  the  dicta  of  Lord  Mansfield  remarks  of  Mr.  Duer,  118,  IIS. note 3> 
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material  fact,  however  innocently  made,  will  avoid  the  policy,  Reprcscnta- 

.  .  X  X-  •  tions  as  distin- 

quite  as  much  as  m  cases  where  such  misrepresentation  anses  guishcd  from 
from  a  wilful  intention  to  deceive,  (m)  ^ound  l^~" 

Thus,  where  the  misrepresentation  is  made,  not  by  the  ^i^»ch  mis- 
assured  himself,  but  by  his  agent,  it  was  long  ago  decided  by  avoids  the 

Lord  Mansfield,  and  has  been  clear  law  ever  since,  that  the  ^^^^' 

assured,  althouo^h  entirely  innocent  of  any  participation  in  Thusamis- 

,      .  .  .  representotion 

the  mis-statement,  is  liable  for  its  consequences  quite  as  much  made  by  the 
as  though  it  had  proceeded  from  himself;  and  this,  although  ^^^^  ^fti,. 
the  conduct  of  the  agent  in  making  the  untrue  representation  «"'  *"y  l^*".*^ 

o        t   1  %  !•  /\  or  participation 

may  not  have  been  fraudulent  but  only  neghgent.  {n)  on  the  pan  of 

The  real  question  then  is,  on  what  ground  is  the  policy  himsdf  avoids 
avoided  by  the  unintentional  misrepresentation  of  a  material  ***«  policy, 
fact :  in  other  words,  by  the  subsequent  falsification  of  ma-  ]y/a*h^ 
terial  and  positive  statements,  bona  fide  made,  before  the  iT-llcp-is. 
subscription  of  the  policy,  in  belief  of  their  truth  and  without 
any  intention  to  deceive. 

The  doctrine  of  the  English  courts  is,  that  in  the  case  sup- 
posed, although  no  pretence  exists  for  anything  like  actual 
frauds  yet  the  policy  is  to  be  considered  void  on  the  ground 
o{  constructive  or  legal  fraud;  i.  e,  such  conduct  on  the  part 
of  the  assured  as,  though  it  does  not  imply  any  moral  tur- 
pitude in  himself,  yet,  from  the  effect  it  has  in  fact  of  mis- 
leading the  underwriter,  is  in  legal  language  said  to  be 
fraudulent,  (o) 

Thus,  Lord  Mansfield,  after  laying  down  the  position  that 
a  representation,  in  order  to  affect  a  policy  must  he  fraudulent. 


(m)  Tlie  cases  that  establish  this 
petition  are  the  following: — McDowell 
e.  Fraser,  Dougl.  260.  Fillis  v.  Brut- 
ton,  Fkrk  on  Ins.  414.  8th  ed.  Fiu- 
Herbert  v.  Mather,  1  T.  Rep.  12.  Steel 
9.  Lacy>  3  Taunt  281.  Fcizc  o.  Par- 
kinson, 4  Taunt  639.  Dennistoun  r. 
UUie,  3  Bligh,  202.  Per  Lord  Abin- 
ger  in  Comfoote  v,  Fowke,  6  Mces.  & 
We-s.  378.  The  law  in  America  is 
precisely  the  same;  see  Ducr  on  Re- 
presentation, note  4.,  and  tlie  American 
cases  there  cited,  from  pp.  124 — 129. ; 
ice  also  1  Phillips  on  Ins.  260. 


(n)  Fitzherbert  v.  Mather,  1  T. 
Rep.  12.  Sec  also  Dennistoun  o. 
LilHe,  3  Bligirs  P.  C  202.  See  also 
the  case  of  Stewart  v,  Dunlop,  4  Brown*8 
P.  C.  (Tom1inson*s  ed.)  483.,  and  see 
Marshall,  469.     Park,  411.  8th  ed. 

(o)  See  the  judgment  of  Lord  Abin- 
gcr  in  Comfoote  i>.  Fowke,  6  Mces.  & 
Wels.  378.,  and  the  dicta  of  Baron 
Parke  in  Klkiii  v,  Janscn,  13  Mees.  & 
Wels.,  658. 
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Representa- 
tions as  distin- 
guished from 
warranties  — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 


Remarks  of 
Mr.  Duer  on 
the  doctrine  of 
constructive 
fraud. 


Answer  to  Mr. 
Duer's  reason- 
ings. 


explains  the  sense  in  which  he  uses  the  term,  by  addiog, 
"  that  is,  it  must  be  false  and  material  in  respect  of  the  risk 
run  (p): "  and  it  is  in  the  same  sense  that  Lord  Abingcr  must 
be  understood  when  in  stating  the  doctrine  of  the  English 
law  upon  this  point,  he  says,  "  Nothing  is  more  certain  than 
that  the  concealment,  or  misrepresentation,  whether  by  prin- 
cipal or  agent,  by  design  or  mistake,  of  a  material  fact,  how- 
ever innocently  made,  avoids  the  contract  on  the  ground  of 
a  leffal  fraud,'^  (q) 

This  doctrine  of  the  English  courts  has  lately  been  opposed 
with  much  plausibility  of  reasoning  and  considerable  acutc- 
ness,  by  a  learned  American  writer,  Mr.  Duer,  who  contends 
that  the  true  ground  on  which  the  falsity  of  a  representation 
avoids  the  contract,  in  cases  where  no  actual  fraud  can  be 
imputed,  is,  that  a  positive  representation  on  a  material  point 
is  as  essentially  a  part  of  the  contract  as  a  icarranty,  though 
not,  like  that,  inserted  in  the  policy ;  that  the  substantial  tmih 
of  such  representation  is  as  much  a  condition  precedent  of  the 
underwriter's  liability,  as  the  literal  truth  of  a  warranty;  and, 
consequently,  that  its  substantial  falsification  avoids  the  policr 
not  as  a  constructive  fraud,  but  as  an  actual  breach  of  the 
contract,  (r) 

These  views,  which  arc  avowedly  adopted  by  Chancellor 
Kent  in  the  last  edition  of  his  Commentaries  (*),  are  baaed 
upon  the  position,  "  That  where  there  is  not  an  actual  inten- 
tion to  deceive,  there  is  no  other  fraud  tlian  exists  in  eveiy 
case  where  a  party  relies  on  a  promise  that  is  not  ful- 
filled.''(0 

This  is  undeniably  true ;  but  the  reply  may  be  made  in 

the  language  of  Lord  Abingcr,  "  That  it  is  not  correct  to 
suppose,  that  the  leyal  definition  of  fraud  and  CQ^in  neces- 
sarily implies  any  degree  of  moral  turpitude.  Every  action  for 
the  breach  of  a  promise,  for  deceit,  for  not  complying  with  a 


(p)  Pawson  V.  Watson,  Cowp,  785.  (*)  Kent's  Coram.,  vol.  iii.  P*  2SS. 

{q)  In  Comfoote  r.  Fowke,  G  Mees.     ed.  1844. 
&  Wels.  371).  (/)  Duer  on  ReprcsentaU'ons,  -IP. 

(r)  Duer   on    Representations,   44. 
48.  72. 
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"warranty,  or  for  a  false  representation,  is  founded  upon  a  legal  Representa- 
fraud;  which  is  charged  as  such  in  the  declaration^  although  guished  from 
there  be  no  moral  guilt  in  the  defendant.     The  warranty  of  a  ^^J^**^"" 
fact  which  does  not  exist,  or  the  representation  of  a  material  ''^hici^  mis- 

*•-  1  1  ii>i*ii  o  representation 

fact  contrary  to  the  truth,  are  both  said,  m  the  language  ot  avoids  the 

the  law,  to  be  fraudulent,  although  the  party  making  them  ^  ^^^'' 

suppose  them  to  be  correct."  (u)  So  also  Mr.  Baron  Parke,  in 
the  latest  English  case  reported  on  this  subject,  although 
still  adhering,  as  a  general  rule,  to  the  opinion  held  by  himself 
and  the  majority  of  the  Court  of  Exchequer,  in  the  case  of 
Comfoote  v.  Fowke,  viz.  "  That  a  misrepresentation  not 
embodied  in  a  contract  cannot  vitiate  it,  unless  made  with 
actual  fraud,"  yet  makes  an  exception  in  the  case  of  insurance, 
which,  as  he  expresses  it,  **  Is  a  contract  uherrim<Bjideiy  vitiated 
not  only  by  the  slightest  fraud  (t.  e.  actual  fraud),  but  by  any 
misrepresentation  or  concealment  of  material  facts  which  are 
deemed  equivalent  tofraud.^\v) 

When  the  words  fraitd  and  fraudulent  are  employed  in  this 
technical  sense,  as  they  are  throughout  the  whole  of  the 
English  cases  from  the  time  of  Lord  Mansfield,  the  question 
at  issue  seems  to  assume  a  merely  speculative  character. 

In  fact,  it  resolves  itself  into  this :  is  it  better  to  consider  Short  sute  of 
the  contract  of  insurance  avoided,  as  in  Mr.  Duer's  view,  by  ^  ^"^  °"' 
importing  into  it  by  implication  of  law  terms,  which,  though 
not  contained  in  the  policy,  are  yet  presumed  io  have  formed 
part  of  the  virtual  agreement  between  the  assured  and  the 
underwriter  ?  or  shall  we,  as  in  the  English  doctrine,  hold 
the  contract  avoided  in  such  cases  by  the  legal  fiction  of  im- 
puting fraud  to  the  assured,  whose  act,  though  wanting  one 
of  the  principal  moral  ingredients  of  fraud,  viz.,  the  intention 
to  deceive,  yet,  in  fact,  produces  the  same  result  of  actual 
deception,  and  is  therefore  fraudulent  in  the  eye  of  the  law, 
which,  in  cases  of  civil  wrongs,  looks  rather  to  the  amount  of 
the  mischief  than  the  character  of  the  motive  ? 

• 

(«)  Per  Lord^Abinger  in  Cornfoote         (v)  Elkin   v,  Jansen,  13   Meet.  & 
V.  Fowke,  6  Mees.  &  Wels.  378. ;  and     Wcls.  659. 
•ee  the  note  of  Mr.  Symons,  before  re- 
ferred to,  in  Smith  on  Contracts,  137. 
note  (a). 
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OP   MISBEPEEBENTATION, 


Representa- 
tions as  distin- 
guished from 
warranties  — 
ground  on 
which  mis- 
re])rescntation 
avoids  the 
policy. 


WTiether  legal 
fraud  or  virtual 
breach  of  con- 
tract, be  taken 
as  the  ground 
on  which  a 
misrepresenta- 
tion avoids  tlie 
policy,  parol 
evidence  is 
equally  admis- 
sible to  add 
something  to 
the  words  of 
the  written 
policy. 


Doubts  as  to 
the  wisdom  of 
allowing  parol 
evidence  of  re- 
]>resentation  to 
control  the 
policy. 


Continental 
law  as  tQ  re- 
presentations 
preferable  to 
our  own. 


It  appears  to  mc,  tliat  Mr.  Duer's  view,  though  undoubt- 
edly plausible  and  ingenious,  has  no  such  iidvantage  in  point 
of  simplicity  and  legal  analogy  over  the  opposite  theory,  as 
to  induce  us  to  abandon  in  its  favour  a  doctrine  supported  by 
such  a  long  course  of  judicial  decisions  and  interwoven  so 
closely  with  the  whole  system  of  our  technical  pleadings. 

With  regard,  indeed,  to  the  diflSculty  arising  from  the 
rules  of  evidence,  which  Mr.  Duer  considers  to  have  mainly 
operated  against  the  reception  by  the  English  judges  of  the 
view  for  which  he  contends,  that  appears  to  me  to  apply 
quite  as  much  to  the  one  doctrine  as  to  the  other. 

Whether  imputed  fraud,  or  implied  breach  of  contract,  be 
taken  as  the  ground  of  decision,  the  supposed  objection  upon 
the  rules  of  evidence  equally  arises.  Upon  either  view  parol 
evidence  is  admitted  to  establish,  as  a  defence  to  an  action  on 
the  policy,  that  something  has  been  said  or  written  by  one  of 
the  contracting  parties  to  the  other,  independent  of,  or  ex- 
trinsic to  the  policy,  in  consequence  of  which  the  policy  itself 
is  to  receive  a  construction  somewhat  diflferent  to  what  it« 
terms,  taken  strictly,  would  imply.  It  is  better  at  once  to 
admit  this  to  be  an  anomalous  case,  than  attempt  to  evade 
the  objection  by  any  forced  analogies  or  novel  constructions, 
which,  in  order  to  uphold  a  general  rule  of  evidence,  would 
unsettle  a  long-established  basis  of  judicial  decisions. 

It  may,  indeed,  be  a  question  how  far  it  was  wise  for  our 
courts,  in  the  first  instance,  to  have  allowed  the  exprea 
terms  of  the  policy  "  to  be  controlled  by  parol  evidence  of 
what  passes  at  the  time  of  making  it ;  "  («?)  and  one  of  our 
greatest  masters  of  maritime  law  has  expressly  declared  it 
"  very  desirable  that  parties  subscribing  a  policy  should  take 
care  to  have  inserted  in  it  those  representations  which  theg 
consider  the  basis  of  their  contract,  as  the  neglect  to  do  so 
leads  to  much  confusion  and  litigation."  (x) 

It  would  seem,  in  fact,  that  many  advantages  might  arise 
from  assimilating  our   law,  in  this  respect,   to  that  which 

(w)  See  the  dicta  of  Chief  J.  Gibbs        (x)  In  Flinn  v.  Hcadlam,  9  B.  & 
on  this  point,  in  Feisc  r.  Parkinson,  4     Cr.  693. 
Taunt.  641. 
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a 

prevails  pretty  generally  on   the  Continent,  and  requiring  Representa- 
every  fact  deemed  material  by  the  parties  to  be  inserted  in  guiSi^  from" 
the  policy;  but  not  to  be  construed  as  a  warranty  {i.e.  as  "^ounJ'jjn"" 
a  condition  on  the  literal  fulfilment  of  which  the  validity  of  which  mb- 
the  entire  contract  depends),  unless  the  intention  that  it  shall  It^IaTthe 

be  so  construed  is  expressly  and  unequivocally  declared.  poiicy^^ 

Desirable,  however,  as  it  may  be,  that  the  law  in  this  re- 
spect should  be  changed,  yet,  until  that  is  done,  we  must  be 
guided  by  the  law  as  it  is :  and  that  law  unquestionably  is, 
that  the  policy  may  be  controlled,  and  its  terms  enlarged, 
limited,  or  explained,  by  parol  evidence  of  representations 
made  at  the  time  of  effecting  it. 

§  188.  If  it  be  inquired  what  limits  there  are  to  receiving  Within  what 
parol  evidence  of  representations,  it  appears  to  me  that  only  eWdwiceof 
one  rule  can  be  laid  down,  viz.,  that  representations  may  be  yepresentations 

,  "^  IS  admissible  la 

proved   by  such  evidence  in  all  cases,  except  where  they  English  law. 

contradict  the  plain  and  obvious  purport  of  the  policy.     If 

they  merely  control,  explain,  or  add  to  its  terms,  there  can 

be  no  objection  to  the  admission  of  parol  evidence  to  prove 

them. 

The  two  following  cases  seem  sufficiently  to  illustrate  and 
bear  out  this  position :  — 

Where  a  ship  was  insured  for  a  voyage  **  at  and  from  Ma-  The  tenns  ot 
deira  to  Santos,  with  liberty  to  touch  at  the  Cape  de  Verd  Jfon  m^aTbS'''' 
Islands,"  the  Court  of  Common  Pleas  allowed  evidence  to  be  P>^«^fd  by 

.11  /»  P*"*l  evidcnct 

given  of  a  letter  which  was  communicated  to  the  agent  ot  whenever  they 
the  underwriter  at  the  time  of  signing  the  policy,  containmg  ^^^twhh^he 
a  statement  that  the  vessel  was  to  touch  at  the  Cape  de  Verd  Pj>licy. 
Islands,  in  order  "to  take  in  salt  ;^  and  upon  this  evidence  Bernard, 
they  held  that  the  ship  had  not  been  guilty  of  a  deviation  by  ^  '^*"'*'-  '*^' 
stopping  at  the  Cape  de  Verd  Islands  to  take  in  salt,  though 
no  liberty  had  been  given  in  the  policy  to  stop  for  such  a 
purpose,  (y) 

"  If,"  sdd  Sir  J.  Mansfield,  **  the  underwriter  knows  the 
purpose  of  touching  by  means  of  an  express  communication, 

(y)  Urquhart  v.  Bernard,  1  Taunt  450. 
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OP  MISEEPBESENTATION, 


Representa- 
tions as  distin- 
guished from 
warranties  — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 

But  they  can- 
not be  so 
proved  for  the 
purpose  of  ron- 
tradiciing  or 
materiaUy  vary- 
.  ing  the  express 
terms  of  the 
policy. 
Redman  v. 
Loudon, 
1  MarshalPs 
Rep.  136. 


which  IS  in  this  instance  proved  to  have  been  made^  it  is  the 
same  thing  as  if  he  had  notice  of  it  by  the  general  usage  of 
trade  ; "  L  e.  the  terms  of  the  representation,  when  not  incon- 
sistent with  the  express  language  of  the  policy,  are  considered 
to  be  as  capable  of  proof  by  parol  evidence,  in  order  to  ex- 
plain the  meaning  of  the  contract,  as  the  usage  of  trade. 

The  following  case,  on  the  other  hand,  shows,  that  where  it 
is  proposed  to  prove  a  representation  for  the  purpose  of  con- 
tradicting  or  materially  varying  the  express  terms  of  a  policy, 
it  cannot  be  done.     A  ship  was  insured  for  a  voyage  **  at  and 
from  London  to  Berhicey^  and  the  words  *' at  sea "  were  also 
inserted  in  writing  on  the  face  of  the  policy ;  it  was  sought, 
by  means  of  these  words  "  at  sea,"  coupled  with  proof  of  a 
letter  shown  to  the  underwriter  before  effecting  the  policy, 
in  which  the  ship  was  stated  to  be  then  at  sea,  and  out  of  the 
direct  course  from  London  to  Berhice,  to  show  that  the  voyage 
insured  was  not,  as  described  in  the  policy,  a  direct  voyage 
from  London  to  Bcrbice,  but  a  voyage  from  the  place  of 
*  dating  the  letter  to  Berbice.     But  the  court  would  not  allow 
such  evidence  to  be  given,  on  the  ground  that  it  was  in  plain 
contradiction  of  the  express  words  of  the  policy.  (2) 


In  cases  of 
actual  fraud  a 
misrepresenta- 
tion will  avoid 
the  policy,  with- 
out any  inquiry 
as  to  its  being 
material  to  the 
risks. 


§  189.  Of  course,  if  the  purpose  of  the  representation  be 
fraudulent  —  if  the  intention  of  the  assured  in  making  it  be 
to  deceive  the  underwriter,  by  inducing  liim  to  believe  that 
which  the  assured,  at  the  time,  knows  to  be  false,  or  does  not 
know  to  be  true  —  the  policy  will  be  equally  avoided,  whether 
the  false  statement  be  material  to  the  risk  or  not.  (a) 

Whenever  it  is  proved  that  the  assured,  from  design,  mis- 
represented a  portion  of  the  tnith,  it  is  clear  that  he  believed 
that  the  facts,  although  not  material  in  themselves,  might 
yet,  if  truly  stated,  have  probably  induced  the  underwriter 
either  to  decline  taking  the  risk  at  all,  or  only  to  take  it  at  a 

(z)  Redman   v.  Loudon,   3  Camp,  ground  for  parol  evidence  to  eiplain 

303.     S.  C.  5  Taunt  461.  1  Marshall,  them.     See  also  to  the  some  point  the 

Rep.  13f}.     This  is  a  very  strong  au-  case  of  Weston  p.   fUinies,    1   Taunt, 

thority  for  the  position  stated  in  the  115. 

text;  for  the  words  "at  »ea,'*  inserted  (a)  Marshall,  452.     Kent*s  Gmini., 

on  the  face  of  the  policy,  laid  some  vol.  iii.  p.  283.  cdL  1844. 
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higher  premium.     The  purpose,  in  fact,  of  the  falsehood  was,   Rcprcsenta- 

,      •     m  t  t  •  •  1  11        lions  as  dihtin- 

to  induce  the  underwriter  to  enter  into  tlie  contract,  and  ttie  guishcd  from 
presumption,  therefore,  is,  that  such  was  its  effect,  (b)  "^roumUm^ 

Hence,  in  all  cases  where  the  statement  made  is  proved  to  which  lni^;. 
liave  been  false  within  the  knowledge  of  the  assured,  that  avoids  the 
will  preclude  all  inquiry  into  its  materiality,  (c)  pohcy. 

If  the  assured  takes  upon  himself  to  make  a  iK)sitive  state-  A  sutcmcnt 
ment  of  some  fact  material  to  the  risks,  without  knowing  without  any*^' 
whether  it  be  true  or  false,  this  is  equally  to  be  regarded  a  inquiry  whc- 
fraud,  as  where  he  avers  that  to  be  true  which  he  knows  to  or  false,  shall, 

if  fillsCt  \}C 

be  false  ;  for  the  positive  statement  implies  that  the  aissured  deemed  frau- 
knows  the  fact  stated  to  be  true ;  and  it  is  by  this  supposed  ""^*^°'' 
knowledge  of  the  assured  that  the  underwriter  is  induced  to 
subscribe  the  policy  on  more  favourable  terms.     This,  there- 
fore, IS  to  be  regarded  as  a  case,  not  of  innocent,  but  of  frau- 
dulent, misrepresentation,  (d) 

§  190.  It  is  not  necessary,  in  order  to  avoid  the  policy  on  in  order  to 
the  ground  of  misrepresentation,  that  the  loss  should  hav^'iicy, thcloss 
arisen  from  a  cause  connected  with  the  fact  or  circumstance  "<^e^"o^*>c 

connected  with 

misrepresented.  In  cases  of  actual  fmud,  indeed,  no  matter  the  misreprc- 
how  trivial  the  circumstance,  or  how  utterly  unconnected 
with  the  cause  of  loss,  still  the  assured  will  be  precluded  from 
recovering  on  the  policy.  And  the  rule  is  tlie  same,  even  in 
cases  of  misrepresentation  from  ignorance,  accident,  or  mis- 
take, if  the  fact  were  material  to  the  risk,  however  foreign 
to  the  cause  of  loss.  Thus,  if  the  assured  represent  that  the 
ship  or  goods  are  neutral  property,  and  tliey  are,  in  fact, 
enemy's  property,  he  shall  not  recover  even  for  a  loss  occa- 
sioned by  shipwreck,  whether  the  mis-statomcnt  were  made 
through  mistake,  or  from  design  to  deceive,  (e) 

If  the  policy  be  avoided  by  a  mere  misrepresentation,  with-  In  cases  where 

there  is  no  ac* 
tval  fraud,  the , 
(A)  Duer  on  Representations.  79.  (c)  Per  Holt,  C.  J.,  Skinner's  Rep.    af»"red  is  en- 

(c)  Ibid.  80.  83.  Marshall,  452.  327.  Marshall,  432.  Park,  405.  8lh  Jl|J^,^o{-**,* "" 
Park,  405.  8th  cd.,  and  Roberts  c.  cd.  Lynch  r.  Durnsford,  14  Kast,  494.  mmin  laliter 
Fonnereau,  there  cited.  Lynch  v.  Hamilton,  3  Taunt.  30*.  where  there  is. 

(e/)  Ptwson  r.  Watson,  Cowp,  787. 
See  also  Fillis  v,  Brutton,  Park  on  Ins. 
414.  8th  ed.     1  Phillips,  266, 

K  K  3 


502 


OF   MISREPRESENTATION, 


Representa- 
tions as  distin- 
guished from 
warranties — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 

Positive  repre- 
sentations are 
subdivided  into 
affirmative  and. 
promiitoiy. 


The  distinction, 
however,  is  not 
substantial. 


Representa- 
tions, though 
affirmative  in 
form,  are  pro- 
missory in 
eflrct 


out  actual  fraud,  the  assured  is  entitled  to  a  return  of  pre- 
mium. (/)  If,  however,  the  representation  were  false  within 
his  own  knowledge,  and  made  with  the  intention  to  deceive, 
this  fraud  will  disentitle  him  to  a  return  of  premium,  (ff) 

§  191.  Positive  representations  have  been  frequently  sub- 
divided into  —  ] .  Affirmative ;  2.  Promissory. 

An  affirmative  positive  representation  avers  the  actual 
existence  of  the  fact  to  which  it  relates ;  a  promissory  positive 
representation  asserts  positively  that  such  fact  shall  or  will 
thereafter  exist. 

This  distinction,  however,  is  one  more  of  form  than  sub- 
stance ;  as,  in  ftict,  most  positive  representations,  even  when 
in  terms  affirmative,  in  effect  are  promissory. 

Thus,  where  it  is  represented  that  a  vessel  is  neutral,  or 
has  a  licence  to  trade,  or  has  a  certain  armament,  or  a  certain 
kind  of  cargo,  the  mere  affirmation  of  these  facts  as  existing 
at  the  time,  is  unimportant ;  it  is  the  implied  promise  that,  as 
far  as  depends  on  the  assured,  they  shall  continue  unchanged 
throughout  the  duration  of  the  risk,  that  alone  gives  value  to 
the  representation. 

Thus,  to  take  an  instance  in  point.     In  the  case  of  Paw- 
son  r.  Watson,  the  representation  made  by  the   broker  in 
cffi3cting  a  policy  on  the  ship  was  in  these  words:  "S6^ 
mounts  twelve  (juns  and  txcenty  men,""     Although  affirmatice 
in  ix)int  of  form,  it  is  plain  that  this  representation  was/w^ 
missory  in  its  meaning ;  for,  when  the  policy  was  effijctcd,  the 
ship,  which,  as  appears  by  the  report,  did  not  sail  for  a  month 
afterwards,  had  not  a  single  gun  or  man  on  board ;  so  that 
the  representation,  unless  construed  to  refer  to  a  future  event, 
was  false  Avhen  made.     The  whole  judgment  of  Lord  Mans- 
field plainly  shows  that  he  took  it  to  be,  what  undoubtedly  it 
was,  not  a  mere  assertion  of  the  actual  force  of  the  vessel  ot 
the  time,  but  a  stipulation  that  she  would  sail  with  the  arma- 
ment described  on  the  voyage  insured.  (A) 


(/)  Tyler  v.  Home,  Park,  457.  Stli 
oil.      (Uiapman  r.  Fraser,  ibid.  '\56. 

(</)  Feisc  F.  Parkinson,  4  Taunt. 
639. 


(A)  See  Duer  on  RcpreientttioiK. 
note  ix.  1 5-2.  I  have  adopted  the  Iw 
gunge  of  this  able  writer  aiiBoit  ^^^ 
out  a  change. 
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Had  the  representation  just  stated  been  thus  expressed:   Rcpresenta- 
**  She  is  to  (or  "  She  will ")  mount  twelve  guns  and  twenty  guUhed  from ' 


warranties  — 
on 


men,"  it  would  have  been  an  instance  of  a  representation  ^*'™n^>« 

^  ^  ground  o 

promissory  in  terms  as  well  as  in  effect.                              '          which  mis- 
It  is  an  important  question,  whether  there  is  any  difference  J^^oidTthe  "*** 
between  lan  affirmative  representation  and  a  promissory  repre-  P^^^^^^y* 


6entation,,as  to  the  ground  on  which,  if  false,  they  will  avoid  If  there  any 

the  policy  ?     In  other  words,  whether  the  positive  misrepre*  tween  a  pro- 

Mentation  of  a  future  fact^  material  to  the  risks,  will  just  as  ^^aUv"  r^" 

much  avoid  the  policy,  in  the  absence  of  actual  fraud,  as  the  presentation  as 

...  .  11       '*^  ^^^  ground 

l)Ositive  misrepresentation  of  a  pa^t  or  existing  fact,  equally  on  which,  if 
material?  Itdfh7''" 

The  distinction  seems  first  to  have  been  taken  in  the  Nisi  policy? 
Prius  case  of  Flinn  v.  Tohin,  tried  before  Lord  Tenterden; 
of  which  the  facts  are  shortly  as  follow :  — 

In  order  to  induce  an  underwriter  to  effect  an  insurance  on  Flinn  r.  Tobin, 
a  ship  about  to  sail  with  a  cargo  of  rock  salt,  the  broker  em-  j^j^i^  ggy 
ployed  to  effect  the  policy  represented,  falsely,  but  not  frau- 
dulently, that  *^  the  ship  would  only  take  fifty  or  sixty  tons  of 
rock  salty  which  would  put  her  in  light  ballast  trim.^^  The  ship 
sailed  the  day  after  the  policy  was  signed,  with  160  tons  of 
rock  salt  on  board,  being  a  full  and  very  heavy  cargo.  The 
counsel  for  the  plaintiff,  though  they  admitted  that  the  misre- 
presentation of  past  facts  might,  if  false,  avoid  the  policy,  even 
without  actual  fraud,  yet  contended  that  the  misrepresentation 
of  facts  which  are  hereafter  to  happen,  being  properly  a  matter 
of  stipulation  and  contract,  could  not  have  that  effect,  but 
must  be  inserted  in  the  policy  before  the  underwriter  could 
rely  on  its  falsehood  as  a  defence. 

Lford  Tenterden,  without  in  terms  adverting  to  the  dis-  Observation!! 
tinction  thus  taken,  said  to  the  jury,  "  I  think  the  defendant  dcnT' 
in  this  case  will  not  be  entitled  to  a  verdict,  unless  he  satisfy 
the  jury  that  there  was  ti  fraudulent  misrepresentation  of  the 
cargo  the  ship  was  to  carry.  If  he  does  so,  the  plaintiff 
cannot  recover:  but  the  mere  fact  of  a  misrepresentation, 
without  fraud,  will  not  be  enough  to  prevent  the  plaintiff's 
recovering ;  for  the  contract  between  the  parties  is  the  policy, 
'which  is  in  writing,  and   cannot  be  varied  by  parol.     No 
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Representa- 
tions as  distin- 
guished from 
warranties  — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 

Remarks  of 
Lord  Tenter- 
den. 


Flinn  r.  Head- 
lam,  9  B.  &  Cr. 
694. 

Distinction 
taken  by  jA>rd 
Tenterden  be- 
tween the  effect 
of  affirmative 
and  promissory 
representation 
in  avoiding 
the  policy, 
where  made 
falsely,  but 
without  actual 
fraud. 


This  distinc- 
tion, however, 
seems  un- 
founded in 
principle, 


defenccy  therefore^  which  turns  on  showing  that  the  contract 
was  different  from  that  contained  in  the  policy y  can  be  admitted . 
and  this  is  the  effect  of  any  defence  turning  on  the  mere  fact  of 
misrepresentation  without  fraxid^  (/) 

Although  it  18  not  stated  in  the  report  that  Lord  Tenter- 
den, in  Liying  down  these  broad  and  sweeping  positions, 
intended  to  limit  them  to  the  case  of  promissory  representa* 
tionsy  or,  in  other  words,  representations  of  future  fact«, 
material  to  the  risk;  yet,  from  what  took  place  before  his 
lordship  in  a  subsequent  trial,  on  the  same  i)olicj,  against  a 
different  underwriter,  it  appears  probable  that  his  words  must 
be  understood  with  such  limitation. 

In  this  case  his  lordship,  in  terms,  took  the  distinction  in 
question,  and  advised  the  jury  to  find  for  the  defendant  if 
they  thought  that  a  material  misrepresentation  was  made  by 
the  broker  as  to  the  quantity  of  rock  salt  actually  on  board 
(i.e.  if  they  thought  the  representation  affirmative),  but  to 
find  for  the  plaintiff  if  they  thought  that  the  rej)re8entation 
was  respecting  the  cargo  expected  to  he  shipped  (i.  e  if  they 
thought  the  representation  promissory),  {j) 

It  may  be  taken,  then,  that  his  lordship,  in  the  observa- 
tions made  by  him  in  Flinn  v.  Tobin,  must  be  understood  m 
confining  them  to  the  sole  case  of  promissory  representatioii& 
Even  thus  limited,  however,  the  language  of  Lord  Tent(ar- 
dcn  seems  to  be  opposed  to  the  principles  on  which  parol 
evidence  of  representation  has  been  admitted  in  any  case,  to 
be  irreconcilable  with  express  authorities  of  the  greatest 
weight,  and  to  have  been  tacitly  abandoned  upon  more  mature 
consideration  by  his  lordship  himself. 

The  principle  on  which  the  false  affirmation  of  the  actual 
or  past  existence  of  a  material  fact  avoids  the  contract  in 
cases  where  there  is  no  actual  fraud,  is,  that  the  underwriter 
only  engaged  to  be  liable  upon  the  faith  that  such  fact 
existed,  so  that  the  falsity  of  the  statement  is  either  a  fraud 
as  to  him,  and  therefore  a  constructive  fraud  in  the  assured; 


(i)  Fliun    r.    Tobin,    1    Mod.   &         0')  Minn   v,   Ilcudbm.  D  B.  4  C'' 
iMiUk.  3G7.  G9  I. 
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ke  the  breach  of  a  condition,  which  had  impliedly  become  Represenu- 

of  the  terms  of  tiie  contract.     Whichever  ground  be  guished  from 

med,  it  is  evident  that  it  must  apply  equally  to  the  case  g^o'^^^^*^'" 

rhich  the  assured  falsely,  though  not  fraudulently,  aflSrms,  ^^ich  mis- 

,  .      -  representation 

ositive  terms,  that  some  material  fact  shall  or  will  here-  avoids  the 

r  exist ;  in  this  case  the  basis  of  the  underwriter's  liability  ^^  ^^^' 

le  future  existence  of  the  fact :  the  falsity  of  the  positive 
smcnt,  that  the  fact  will  exist,  is  just  as  much  a  fraud 
II  him,  or  as  completely  a  breach  of  the  sole  cotidition  on 
ch  he  engaged  to  be  liable,  as  the  falsity  of  the  statement 
the  fact  had  existed,  or  was  existing :  on  principle,  there-  a»<^  unsup- 

•     .        .  .    •  ported  by  au- 

,  there  seems  no  ground  for  this  distinction,  and  it  is  also  tbority. 
;e  irreconcilable  with  previous  authority.  (A)  Without 
juing  the  reader's  attention  by  a  full  citation  of  all  the 
8  relating  to  representations  strictly  promissory,  in  which 
doctrine  of  the  courts  has  been,  that  such  representation, 
ough  made  in  good  faith,  must  be  substantially  complied 
1,  in  order  to  sustain  the  policy,  I  will  state  a  decision 
his  effect  of  the  highest  English  tribunal,  presided  over 
he  highest  English  legal  authority. 

policy  on  ship  and  goods  from  Nassav  (New  Providence)  Dcnnlstoun  v. 

\jde  (in  Scotland),  was  effected  on  the  18th  June^  1814;  sijij^h's  Pari. 

at  occasion  the  broker  showed  the  underwriters  a  letter,  ^**«*»  202. 
the  2d  Aprily  and  received  by  the  owners  the  day  gentation^ofT 
the  policy  was  effected,  in  which  it  was  stated,  **  The  /«'«'■«  event 

material  to  the 

it,"  the  ship  insured,  "  will  sail  on  the  1st  of  May  ;^  risk  avoids  the 

t  of  fact,  it  turned  out  that  the  ship  had  sailed  on  the  S^J'^giudulI^t 

')ril,  and  on  the  1 1th  of  May  had  been  captured  by  an 

\n  privateer ;  but  these  facts  were  wholly  unknown 

irties  by  whom  the  representation  was  made. 

\  trial  of  the  appeal  in  the  House  of  Lords,  it  was 

1  for  the  plaintiff,  that  the  statement  of  a  future 

ch  as  an  intended  day  of  sailing,  could  be  no  more 


e  cases   Steel  v.  I^cy,  3  cases  to  the  same  effect  collected  by 

Feise   r.   Parkinson,    4  Mr.  Ducr,  Lecture  on  Representations, 

Edwards  r.   Foutner,  1  note  i v.   124  —  130.,  and  sec  ibid,  note 

Dcnnistouu  v.   Lillie,  3  ix.  139 — loO\ 
\   Sje  also  thu  American 
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Kepresente-       than  an  expectation,  and  therefore  could  not  avoid  the  policy, 

tions  B9  dustin-  ■,         ^        ^    ^      . 

guished  from      unlees  fraudulent. 

^^''nd^on""  Lord  Eldon,  however,  held,  that  the  policy  was  avoided 
which  inU-  by  the  misrepresentation.  "  There  is  a  difference,"  said  hb 
avoids  the  lordship,  "  between  the  representation  of  an  expectation  and 

P^^^^y* the  representation  of  a  fact.     The  former  is  immaterial,  but 

Distinction        ^j^^  latter  avoids  the  T)olicy  if  the  fact  misrepresented  be 

taken  by  Lord  l         ^  i 

Eldon  between  material  to  the  risk."  (/) 

tionofanex-  This  casc,  then,  is  an  explicit  authority  for  the  position, 

the'^representa-  *^^^  ^  positivc  promissory  rcprcjscntation  of  a  material  fact, 
tion  of  a  fact.     ^iU^  if  false,  avoid  the  policy  though  no  actual  fraud  can  be 

alleged. 
Edwards ».  g^^  where  a  representation  was  made  some  time  before  the 

Footner,  ... 

1  Campb.  530.    ship  Sailed,  to  the  effect  that  she  "  was  to  sail^  with  convoy 

and  a  certain  armament,  so  that  the  representation  was  bath 
promissory  in  its  termSy  and  related  to  an  actually  future  fad, 
Lord  EUenborough  yet  held,  that  not  having  been  substan- 
tially complied  with,  it  avoided   the  policy,   though  made 
without  actual  fraud.  {m)\ 
Lord  Tenter-         Upon  the  authority  of  previous  cases,  then,  the  distinction 
seems  subse-      assuuied  by  Lord  Tenterden  appears  to  be  untenable ;  and, 
^"^*'y*°^*^.**  in  point  of  fact,  it  seems  on  further  reflection  to  have  been 

abandoned  this  ^  ' 

distinction  be-    abandoned  by  himself.     Thus,  in  the  case  of  Flinn  r.  Head- 

twecn  the  efrect 

of  the  raisre-  lam  already  referred  to,  as  it  appeared  on  the  trial,  that  a 
presentation  of  certificate  had  been  shown  the  underwriter  (at  the  time  the 

paat  and  of  ^ 

future  facta.        representation  was  made),  that  the  ship  might  safely  proceed 

on  her  voyage  with  a  cargo  of  rock  salt,  his  lordship,  after 
stating  to  the  jury  the  distinction  now  under  discussion,  also 
told  them,  that  perhaps  the  underwriters  might  have  been 
guided  by  the  certificate,  and  not  by  the  representation.  The 
jury  took  this  view  of  the  case,  and  said  they  thought  the 
representation  was  not  material.  The  court,  on  motion  for 
a  new  trial,  refused  to  disturb  the  verdict ;  and  Lord  Ten- 
terden, in  delivering  their  judgment,  said,  *^  If  the  jnff 
thought  that  the  defendant  took  the  risk,  not  on  the  rcpre- 

(/)  Dennistoun  r.  Lillie,  3  Bligh's         (m)  Edwards  c.  Footner,  1  Csmp- 
P.  C.  202.  53a 
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sentation  that  only  a  small  quantity  of  rock  salt  had  been,   Representa- 
or  would  bey  put  on  board,  they  said  rightly  that  the  repre-  guUhed  from 
eentation  was  not  material."  (n)  ^"^^^on^ 

Not  a  word  was  said  by  his  lordship  as  to  the  distinction  which  mis- 

.  p  p  -I         •      representation 

between  the  representation  of  past  or  future  tacts;  but  it  avoids  the 

seems   to  be   tacitly   conceded    throughout   the   judgment,  ^^^^y- 

especially  in  the  words  in  italics,  that  if,  in  the  opinion  of 
the  jury,  the  underwriter  had  taken  the  risk  upon  the 
assurance  that  only  a  smaller  quantity  of  rock  salt  would  be 
put  on  boardy  this,  though  the  statement  of  a  future  fact, 
would  yet  have  been  a  material  representation,  and,  if  false, 
have  avoided  the  policy. 

It  may,  therefore,  safely  be  laid  down,  as  the  conclusion  to 
be  derived  from  all  the  authorities,  that  the  positive  represen- 
tation of  a  future  Jacty  material  to  the  risks y  toilly  if  false y  avoid 
the  policy  y  though  it  may  not  be  actually  fraudulent, 

§  192.  There  is  a  great  distinction  to  be  drawn  between  Distinction  be- 

1  ...  .  ^   ^.  1  ^,  ^        tween  positive 

such  positive  promissory  representations  and  those  representa-  promissory  re- 
tions  of  belief  or  expectation,  which  we  have  stated  as  a  distinct  Presentations, 

^  and  mere  state- 

class,  and  to  the  consideration  of  which  the  course  of  the  ments  of  ex- 
inquiry  has  now  conducted  us.     The  former  arc  positive  en-  belief, 
gagements  that  certain  material  facts  shall,  or  will,  exist ;  the 
latter  are  merely  expressions  of  an  expectation  or  belief  that 
they  either  will,  or  do,  exist. 

The  former,  in  fact,  involve  a  stipulation,  that,  unless  facts 
take  place  substantially  corresponding  with  those  specified, 
the  underwriter  shall  not  be  liable  on  the  policy ;  the  latter 
imply  no  stipulation  of  the  kind,  and  their  falsification  ac- 
cordingly can  only  avoid  the  policy  in  cases  of  actual  fraud. 

A  moment's  consideration  will  show  that  this  distinction  is  False  state- 
well  founded ;  if  a  man  assures  me  positively  that  certain  pectation  and 
events,  over  which  he  has  a  control,  and  without  which  I  ^l»«^*]>o"g*> 

materia] ,  can 

should  decline  entering  into  the  contract  with  him,  shall  take  o"ly  a^o^^  the 

Dolicv  ivhen 

place  in  a  given  way,  and  I  enter  into  the  contract  on  the  made  witii  ac- 
faith  of  that  positive  assurance,  it  seems  clear  that  such  state-  Jj'"^  Hntcntion 
incnt  must  substantially  be  made  good,  in  order  to  make  me  ^  deceive. 

(n)  Flinn  v.   Hoadlam,  9  B.  &  Cr.  693. 
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Representa^ 
tion  as  distin* 
guisbed  from 
warranties  — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 


In  the  absence, 
however,  of  any 
wilful  intention 
to  deceive,  an 
untrue  state- 
ment of  ex- 
pectation or  be- 
lief will  not, 
though  mate- 
rial, affect  the 
underwriter's 
liability. 
Barber  v. 
Fletcher, 
Dougl.  306. 


liable  on  such  contract.  If,  however,  he  merely  tells  me 
that  he  believes  or  expects  that  such  events  will  happen  in  a 
certain  way,  and  I  choose  to  enter  into  the  contract  upon  the 
mere  chance  of  such  belief  or  expectation  turning  out  well 
founded,  I  have  no  right  to  be  released  from  my  contract  on 
its  proving  fallacious ;  for  its  failure  was  a  contingency  which 
I  ought  to  have  contemplated  on  entering  into  my  contract 
If,  indeed,  I  can  show  that,  with  a  design  to  deceive  me,  he 
represented  himself  as  expecting  or  believing  that  which  he 
kneto  at  the  time  to  be  impossible  or  untrue y  I  shall  be  released 
from  my  contract  on  the  ground  of  this  his  actual  fraud. 

And  the  result  would  appear  to  be  the  same  if,  with  the 
intention  to  deceive  me,  he  stated  his  belief  or  expectation  of 
that,  with  regard  to  the  possibility  or  truth  of  which  he 
knows  nothing,  either  one  way  or  the  other. 

Thus,  if,  with  the  intention  to  deceive^  the  owner  of  a  ship 

states  to  the  underwriter  that  he  believes  the  ship  to  be 
neutral,  knowing  nothing  on  the  subject,  and  having  no 
reason  to  believe  either  way,  the  better  opinion  would  seem 
to  be,  that  this  representation,  if  false,  would  avoid  the 
policy,  {p) 

It  is  only,  however,  when  made  with  the  intention  to  deceive^ 
that  the  statement  of  belief  or  expectation  as  to  a  material 
fact  wiU,  in  any  case,  amount  to  a  representation,  so  as  to 
avoid  the  policy,  if  the  fact  does  not  substantially  correspond 
with  the  statement. 

Thus,  where  a  broker  employed  to  effect  a  policy  on 
certain  ships  engaged  in  the  African  trade,  represented 
that  they  were  "  expected  to  leave  the  coast  of  Africa  in 
November  or  December,"  when,  in  fact,  they  had  all  left  in 
May :  this,  though  very  material  to  the  risk ;  yet,  not  having 
been  made  fraudulently,  was  held  not  to  be  a  representation, 
but  a  mere  expectation,  into  the  grounds  of  which  the  under- 
writer ought  to  have  inquired  before  he  relied  on  \t*(jp) 


(o)  Lord  Mansfield,  in    Pawson  ».  (note  xxvii.   pp.214,  215.)  seeffltto- 

Watson,   Cowp.   787.,   laid  down   the  answerable  in  favour  of  the  other  vi^* 

contrary ;  but  the  observations  of  Mr.  (p)  Barber  «.  Fletcher,  Dougl  SOd. 

Marshall  (p.  453.),  and  of  Mr.  Duer  It  appears  from  the  report  that  tbo* 
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On   the   other  hand^  if  the  owner  of  a  ship,  meaning  to  Reprcsenta- 
deceive,  were  to  state  that  he  believed,  or  expected,  she  would  guishcd  from 
sail  long  after,  or  long  before,  some  day  on  which  he  knew  she  ^""^^^^J^"" 
had  actually  sailed,  this  misrepresentation  would,  doubtless,  which  mis- 
be  held  to  avoid  the  policy ;  if,  however,  the  owner  of  goods  avoids  the 

intended  to  be  embarked  on  board  the  same  ship  were  to  P^^'^y- 

make  a  similar  statement,  as  to  the  time  of  the  ship's  sailing, 
without  any  knowledge  either  the  one  way  or  the  other,  such 
statement  ought  to  be  looked  upon  as  totally  immaterial ;  for, 
<^ming  from  such  a  quarter,  the  underwriter  must  have 
received  it  as  the  mere  expression  of  an  opinion,  and  if  he 
meant  to  act  upon  it,  was  bound  to  inquire  into  the  grounds 
upon  which  it  was  founded,  (y) 

Not  only  is  this  principle  applicable  to  cases  where  the  Even  a  posUive 
statement  made  to  the  underwriter  is  in  terms  only  an  ex-  of  the  future 
pression  of  expectation  or  belief,  but  the  courts  have  extended  e»»*en©e  of 

*  *  ^  material  facts 

it  to  cases  in  which  the  statement  is,  on  the  face  of  it,  a  will  not  release 

^   ^.  ,.   .^  ^  ^       the  under- 

positive  promissory  representation  or  explicit  engagement  tor  writer,  if  made 

the  existence  of  future  facts ;  and  they  have  held  that,  where  J^  *  P*^^  ^^^ 

^  J  '  has  no  conneo* 

this  is  made  by  parties  who  have  no  interest  in  the  subject,  *»<>«  with,  or 

-  ,  1  •  1      1  /»  •      control  over, 

or  control  over  the  event,  to  which  the  statement  reters,  it  the  event  for 
shall  be  construed  merely  as  an  expression  of  opinion,  which  J^*^  ***  "*" 
imposes  no  duty  of  substantial  compliance,  and  whose  er- 
loneousness  cannot,  at  all  events  in  the  absence  of  fraud, 
avoid  the  policy. 

Thus,  where  a  broker,  employed  to  effect  a  policy  on  goods^  Bowden  ». 
for  a  party  vsho  had  no  interest  in  the  ship,  represented  that  iof^^4i5. 
**  the  ship,"  which  was  then  at  Lisbon,  "  was  to  sail  in  a  few 
days^  and  the  ship  did  not,  in  fact,  sail  for  a  month.  Lord 
Dllenborough  held,  that  this  statement,  though  undoubtedly 
material  to  the  risks,  must,  from  the  fact  of  its  having  been 
xxiade  by  the  owner  of  the  goods,  who  had  no  control  over 
tlie  time  of  the  ship's  sailing,  be  regarded  merely  as  the  ex- 


no  allegation  of  actual  fraud.    See        (9)  Duer  on    Representations,  95, 
•atlso  the  remarks  made  on  this  case  by     96,  97. 
2Mr.  J.  Bayley  in  Bridges  0.  Hunter,  1 
l4ank  &  Sel.  19. 
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Representa- 
tions as  dUtin* 
guished  from 
warranties  — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 

Whenever, 
from  the  posi- 
tion of  the  par- 
ties and  the 
whole  circum- 
stances of  the 
case,  it  is  evi- 
dent that  a 
statement, 
though  in  terms 
a  direct  and 
positive  asser- 
tion, must,  in 
fact,  be  re- 
garded as  a 
mere  expres- 
sion of  expect- 
ation or  belief, 
it  will  be  so 
construed. 
Hubbard  v. 
Glover, 
S  Campb.SI3. 


pression  of  a  probable  expectation,  which,  as  it  appeared  to 
have  been  made  hondjidey  could  not  avoid  the  policy,  (r) 

Wherever,  in  fact,  from  the  position  of  the  parties  and  the 
whole  circumstances  of  the  case  it  is  evident  that  a  statement, 
though  in  terms  a  direct  and  positive  assertion,  must,  in  fact, 
be  regarded  as  a  mere  expression  of  expectation  or  belief,  it 
will  be  so  construed. 

Thus,  a  broker  employed  to  procure  an  insurance  on  a  ship, 
for  a  homeward  voyage  "  from  St.  Petersburgh  or  Cronstadt 
to  London,"  in  order  to  induce  the  underwriter  to  take  th? 
insurance  as  a  summer  risky  told  him,  on  the  13th  of  June, 
just  before  the  |X)licy  was  eflfected,  "  the  ship  has  sailed  some 
time  (i.  e,  from  London),  and  must  now  be  at  Gottenburglu 
There  is  a  cargo  ready  for  her  {i,  e.  at  Cronstadt),  and  she  is 
sure  to  be  an  early  ship.^^  The  ship,  which  in  fact  did  happen 
to  be  at  Gottenburgh  when  this  statement  was  made,  on 
sailing  thence,  soon  afterwards,  for  Cronstadt  found  no  cargo 
ready  for  her  there ;  and  in  consequence  of  the  delay  thus 
caused,  did  not  begin  her  homeward  voyage  from  Cronstadt 
to  London  till  after  the  winter  risk  had  begun.  It  was  con- 
tended that  this  avoided  the  policy ;  but  Lord  Ellenborough 
held  that  it  did  not,  as  the  statement  must  have  been  unde^ 
stood  by  the  underwriters  to  mean  nothing  more  than  the 
expression  of  a  probable  belief  that  a  cargo  would  be  ready 
for  the  s\iip  at  Cronstadt,  so  that  she  might  be  expected  to 
be  an  early  ship,  (s) 

Lord  Ellenborough,  after  repeating  the  terms  of  the  state- 
ment, said,  "  of  these  circumstances  only  tlie  first  (i.  e.  the  time 
of  the  ship's  sailing  from  London  on  her  outward  voyage) 
could  be  considered  as  within  the  broker's  own  knowledge, 
and  that  was  tnie.  The  next  was  likewise  true,  though  only 
matter  of  probable  conjecture ;  for  the  ship  Aarf  reached  Grot- 
tenburgh  some  days  before.  He  said,  in  unqualified  terms, 
that  a  cargo  was  ready ;  but  this,  from  its  very  nature,  was 
only  the  subject  of  expectation  and  belief^ 


(r)  Bowdcn  r.  Vaughan,   10  East,        (t)  Hubbard  v,    Glorer,   3  Caiqp. 
415.  SIS. 
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This  principle  of  decision  applies  a  fortiori,  where  it  also  Representa- 

,  lions  as  distin- 

appcars  from  the  veri/  terms  in  which  the  statement  u  made^  guUhed  from 
that  the  broker  cannot  intend  it  to  be  taken  as  a  positive  ^"und*on"" 
assertion  of  the  existence  of  a  fact  within  his  own  knowledge,  ^^"ch  mis- 

,  representation 

AVnere  a  broker,  employed  to  effect  an  insurance  on  a  ship  avoids  the 

on  a  homeward  voyage,  "  at  and  from  Messina  to  her  port  or  ^^  ^^^' 

ports  of  discharge  in  the  Channel.^  stated  to  the  underwriter  The  same  prm- 

r  J  J  '  ciple  apphes  a 

at  the  time  of  effecting  the  policy,  "  that  the  ship  was  then  fortiori  where 

it  IS  also  clear 

(28/ft  June)  either  near  Messina,  or  at  Messina,  or  on  her  yy^m  the  very  ' 
homeward  voyaqe ;  "  and  it  turned  out  in  fact  that  the  ship,  ^"^  *?  ^^**? 

*f  if    '  A'    the. statement 

although  she  had  sailed  from  London  a  fortnight  before  this  ;« mzdc,  that  it 
statement  was  made,  yet  had  not  sailed  from  Falmouth  till  to  convey  the 
two  days  after  it  (/.  e.  on  30th  June)  —  Chief  Justice  Gibbs  ""^^^^2^ 

held  at  the  trial,  and  the  Court  of  Common  Pleas  confirmed  pa^y  making 

it 
his  decision,  that  this  was  not  a  positive  representation,  but  Brine  v.  Fea- 

merely  the  expression  of  an  opinion  formed  by  the  broker  4  xaunL'se?. 
from  knowing  the  time  at  which  the  ship  had  sailed  from 
London:  and,  therefore,  that,  although  if  he  had  stated  it 
positively  as  a  fact,  it  might  have  bound  the  assured  to  a  sub- 
stantial compliance ;  yet,  as  he  merely  stated  the  ship  to  be  in 
one  of  three  situations,  and  did  not  allege  specifically  in  which, 
the  very  form  of  the  statement  itself  showed  that  it  was 
merely  to  be  taken  as  the  expression  of  a  computation,  which, 
though  erroneous,  could  not  avoid  the  policy  in  the  absence 
of  fraud,  (t) 

If,  however,  the  form  of  statement  is  positive,  then,  although  I^»  however, 

,  ,  .        .  .  _  the  form  of 

the  error  may  merely  consist  m  a  wrong  computation  from  statement  is 

facts  truly  communicated,  the  positiveness  of  the  statement  aUhouSi  Uie"' 

will  tie  the  assured  down  to  a  substantial  compliance,  and  its  ^^^^  ™*y 

falsehood,  in  fact,  will  avoid  the  policy.  in  a  wronj?  in- 

Thus,  where  a  broker,  having  been  informed  that  a  ship  fa^^JT"* 

-was  seen  in  the  Delaware  five  days  after  she  had  sailed  from  communicated, 

__     -  _  1    1  •  11  n  ^*  positiveness 

X^cw  York,  understood  this  to  mean,  as  by  the  usage  of  mer-  of  the  state- 
cantile  men  it  well  might,  five  days  after  she  had  sailed  from  Jhrasi!Lred"* 
Sandy  Hook,  which  he  knew  to  have  been  on  the  6th  of  De-  *^°^"  ^  *  *"'>- 

stantial  com- 
pliance ;  and 

'  (/)  Brine  t;.  Feathcrstone,  4  Taunt.  867. 
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tions as  distin- 
guished from 
warranties  — 
ground  on 
which  mis- 
representation 
avoids  the 
policy. 

its  falsehood,  if 
material,  will 
avoid  the 
policy. 
McDowell  V. 
Frascr, 
Dougl.  260. 

Ground  of  dis- 
tinction be- 
tween these 
cases. 


cemhery  and  consequently  stated  as  a  positive  fact  that  the 
ship  *^  teas  seen  safe  in  the  Delaware  on  ilie  Wth  of  December;^ 
this  was  held  to  be  a  representation  which  must  be  substan- 
tially complied  with ;  although  it  was  shown  to  be  a  mere 
mistake^  arising  from  the  fact  that  the  party  giving  the  m- 
formation  to  the  broker^  meant  that  he  had  seen  the  ship  fi?e 
days  after  she  had  sailed,  not  from  Sandy  Hook,  but  from 
New  York  quay,  which  was  some  days  previously,  (u) 

The  ground  of  distinction  between  these  two  classes  of 
cases  is,  that  from  the  one  mode  of  statement  the  underwriter 
must  necessarily  have  inferred  that  the  assured  did  not 
mean  to  affirm  the  fact  positively ;  and  from  the  other  lio 
must  equally  have  inferred  that  he  did. 

In  cases  of  the  former  kind  the  underwriter  ought  not,  ad 
a  cautious  roan,  to  take  the  risk,  without  inquiring  intoth^ 
grounds  of  the  expectation,  belief,  or  opinion,  which  the  at»urecl. 
states  that  he  entertains;  if  he  does  not  do  this,  but  rest^ 
satisfied  with  the  statement  made,  the  law  presumes  that  hcs 
relies  and  acts  exclusively  on  his  own  judgment,  and  has  a 
right  to  complain  of  the  consequences  of  having  done  so. 


Statements  of 
fact  profess- 
edly founded 
on  the  informa- 
tion of  others, 
or  communica- 
tions of  such 
information  m 
extenMOt  do  not 
bind  the  party 
making  them 
to  a  substantial 
compliance. 

The  assured  in 
these  cases  is 
answerable  not 
for  the  truth  of 
the  facta,  but 
only  for  the 
truth  with 
which  he  ateites 
the  iuformation. 


§  193.  A  third  class  of  representations  are  those  in  whicb 
^he  assured  neither  states  positively   the   actual  or  future 
existence  of  a  fact,  nor  his  belief  or  expectation  of  its  ex- 
istence; but  either,  1.  Qualifies  his  statement  by  adding,  that 
it  is  made  on  the  information  of  others;  or,  2.  Merely  subnuts 
the  information  in  its  whole  extent  to  the  underwriters,  leav* 
ing  them  to  draw  their  own  conclusions  from  it.  (y) 

In  these  cases  the  assured  is  not  bound  to  any  substanUal 
compliance  with  the  statement  made,  he  is  only  bound  to 
show  that  such  statement  corresponded  with  the  information 
he  really  received ;  in  other  words,  he  is  not  answerable  for 
the  truth  ofthefactSy  but  only^br  the  truth  with  which  he  has 
stated  the  information  received* 


(v)  McDowell    V.    Frascr,    Dougl.         (v)  Duer  on   Representationa,   90» 
2C0.  91, 92. 
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If,   however,   the  infonnation  so  communicated  by   the  Representa- 
afisured  to  the  underwriter  proceeds  from  an  agent  of  the  guul,^  f^m 
assured,  whose  duty  it  was  to  give  the  intelligence,  the  assured  warranties— 
is  just  as  responsible  for  the  truth  of  the  information  as  he  ^hich  mis- 
would  be  for  the  truth  of  a  positive  representation  made  by  lyoldrthe  **'" 
himself  of  the  same  facts.  pohcy, 

The  principle  here  is,  that  what  is  known  to  the  agent  is 
impliedly  known  to  the  principal,  (w) 

The  following  case  illustrates  this  principle. 

One  Thomas,  a  corn-factor  at  Hartland  (in  Devonshire),  Where  the  as- 
in  pursuance  of  orders  received  to  that  effect,  shipped  a  cargo  municated  to 
of  oats,  on  the  16rt  of  September,  to  a  consignee  at  Ports-  ^^iterawronir 
mouth,  on  account  of  the  assured.     The  same  day  he  wrote  information, 
to  an  agent  of  the  assured  at  Portsmouth,  stating  that  he  had  his  agent,  and 
that  morning  shipped  the  oats ;  that  the  ship  had  sailed  im-  ^^in^j^nt^odly 
mediately ;  but  that  he  was  afraid  the  wind  was  coming  from  the  means  of 

misleading 

the  westward,  and  would  force  her  back :  he  also,  the  same  them  in  a  ma« 
day,  wrote  to  the  same  effect  to  another  agent  of  the  assured  ^^^  wSuvoid 
in  London,  directing  him  to  effect  an  insurance,  and  addine  *!;5  P^^lf^y* 

,  »  &    Fitsherbert «. 

these  words :   "  I  wish  the  whole  were  safe  to  hand.     The  Mather,  i  T. 

weather  appears  stormy."     These. letters,  though  written  on       ^' 

the  16^A,  did  not  by  course  of  post  leave  Hartland  till  1  P.  M. 

on  the  17th;  early  on  the  morning  of  which  day  Thomas 

knew  of  the  loss  of  the  ship,  which  had  been  driven  back^by 

the  wind  and  wrecked  on  the  night  of  the  \&th  off  Hartland 

pier. 

He  did  not,  however,  send  any  further  information  to  the 
London  agent,  who,  having  on  the  morning  of  the  26th 
received  the  letter  which  left  Hartland  on  the  17  th,  and  al^o 
an  order  from  the  assured  to  procure  an  insurance,  submitted 
these  letters  to  the  underwriters  as  his  instructions,  and  upon 
them  procured  a  policy  to  be  effected  on  the  oats,  "  lost  or 
not  lost,  from  Hartland  to  Portsmouth." 

It  was  contended,  on  the  part  of  the  underwriters,  that  this 
policy  was  void  "  on  the  ground  of  misrepresentation ; "  and 
the  court  held  that  it  was  so,  on  the  principle,  that  though 

(w)  Gladstone  v.  Kug,  1  Maule  &  Sel.  37. 
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the  assured  himself  was  innocent,  yet  as  he  had  built  his 
information  on  that  of  his  agent  (Thomas),  and  the  agent 
had  been  guilty  of  misrepresentation,  the  assured  himself 
ought  to  suffer  for  it.  (x) 

The  nature  of  the  misrepresentation  Itself  is  thus  stated 
by  Lord  Mansfield :  "  This  policy  was  effected  by  misrepre- 
sentation, because  the  underwriter  was  warranted  on  the 
.  information  of  the  agent  (i.  e.  Thomas)  to  take  for  granted 
that  on  the  17 th  of  September,  at  1  o^clocV^  (the  post-time  at 
Hartland),  "  the  ship  was  safe;  for  the  agent  gave  an  account 
of  the  ship  being  loaded,  but  said  nothing  at  all  of  what 
had  happened  to  her."  Then  there  was  strong  ground  "  to 
believe,  on  this  letter,  that  she  was  safe  when  the  post  came 
away."  (y) 

So  where  merchants,  residing  in  this  country,  had  received 
from  their  correspondents  abroad  several  letters  relating  to  a 

a  foreiffn  cor-  "®^*  ^^  wlilch  they  wlshcd  to  cffcct  an  insurance,  in  one  of 

resi)ondent  are  which  It  was  Stated  positively,  but  as  it  turned  out  falsely, 

scntations  of  that  the  shlp  "  will  sail "  on  a  given  day,  and  the  under- 

bimsei'Mnie  Writers  effected  the  Insurance  after  Inspecting  all  these  letters, 

shows  them  to  whIch  Were  communicated  to  them  by  the  merchants  as  their 

the  under- 
writers as  in- 
structions to 
insure. 


So  misrepre- 
sentations 
contained  in 
tile  letters  of 


Any  misrepre- 


instructlons,  it  was  held  that  the  assured,  though  Innocent 
themselves,  were  responsible  for  this  misrepresentation  of 
their  correspondents,  {z) 

As  long  as  the  master  is  acting  as  agent  for  the  owner  in 
concealment  by  ^^^  general  capacity  as  master,  so  long  It  is  his  legal  duty  to 
s^^h"w^n '  r  communicate  and  truly  represent  all  material  facts  connected 
be  laid  before  with  the  shIp ;  and  his  fraud  or  neglect  in  the  dlschai^ge 
writers  by  the  of  thls  liIs  duty,  If  It  havc  Operated,  in  fact^  to  mislead  the 
opc"at^\o"mis.  ^i^derwrlter,  will  avoid  the  contract  as  much  as  a  concealment 
lead  them,         or  misrepresentation  by  the  assured  himself,  (a) 

avoid  the  ^   ^ 

policy. 

(x)  Fitzlierbert ».  Mather,  I  T.  Rep.  r.  General  Interest  Ins.,  12  Whetton^ 

12.     See  the  judgment  of  Buller,  J.,  Sup.  C.  Rep.  409.  as  comtrcL ;  but  Mr. 

ibid.  16.  Duer  satisfiictorily  shows  that  iiosodi 

(y)  Ibid.  1.5.  doctrine  can  be  deduced  from  the  case 

(?)  Dennistoun  v.   Lillie,  3  Bligh's  cited,  but  that  the  law  in  the  United 

P.  C.  202.  States  as  to  this  point  is  as  stated  in 

(a)  Gladstone  v.  King,  1  Maule  &  the  text.     Duer   on    ReprcsentationSi 

Sel.  35       Mr.  Phillips  (vol.  i.  p.  341 .)  208—313.  note  xxvl 
cites  the  American  case  of  f  Ruggles 
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Sect.  IIL   What  Representations  are  material. 

§  194.  As  we  have  already  seen,  when  no  actual  fraud  can  What  repre- 
be  Imputed,  a  representation,  although  false,  will  not  avoid  material. 
the  policy  unless  it  he  material.     It  becomes  important,  there-  Every  re  ro- 
fore,  to  inquire  what  it  is  that  makes  a  representation  mate-  wntation  u  to 

.   _  ,  .       ,  '        '  y      y  1   ^  deemed  ma- 

naL     The  answer  is,  that  every  representation  is  to  be  deemed  tcrial  which 
material  which  there  is  just  reason  to  believe  determined  the  |o*believ7d^" 
underwriter  to  insure^  or  influenced  his  estimate  of  t/ie  pre-  termined  the 

underwriter  to 
tmum,  {b)  insure,  or  influ- 

The  test  of  materiality  is  t/ie  probable  vijluence  of  the  state-  ^ate^of  tir*^" 
ment  made  on  the  mind  of  the  underwriter.  It  is  not  abso-  premium. 
lutely  necessary  that  the  fact  represented  should  have  any 
direct  bearing  on  the  state  or  condition  of  the  subject  of  the 
proposed  insurance :  it  is  sufficient  that  it  either  in  fact  did 
exert,  or  may  reasonably  be  presumed  to  have  exerted,  an 
influence  over  the  mind  of  the  underwriter  in  determining 
him  to  assume  a  responsibility  he  would  not  otherwise  have 
undertaken. 

Thus,  where  a  London  merchant  induced  an  underwriter  at  I^  in  fact,  it 
Leith  to  effect  Insurances  on  two  of  his  ships  engaged  in  the  tohave*dete" 
whale  fishery,  at  eight  guineas  per  cent.,  by  representing  that  ™'"®^  '*'®  ™**'*<^ 
such  was  the  highest  premium  wlilch  he  had  given  for  insurances  writer  to  take 
on  the  same  risk  in  London, and  It  turned  out  that  the  premium  need*not  neces- 
in  fact  paid  by  him  to  the  underwriters  In  London  had  been  ""*y  ^  *  ™"" 

*  ■  .  representation 

fifteen,  eighteen,  and  twenty-nve  guineas  per  cent.,  and  the  of  any  material 
Leith  underwriter,  on  this  ground,  refused  to  pay  the  loss ;  tL  IT^vo^ 
the  Court  of  Session  in  Scotland  decided  against  him,  on  the  ^[^^^  *^*P*  ^J 

°     ^  the  nature  of 

ground  that  ^^the  statement  as  to  the  premium  was  not  a  the  voyage.  . 
misrepresentation  as  to  any  of  the  circumstances  attending  t/ie  hui,  2  bow's 
situation  or  condition  of  the  ship,  or  nature  of  the  voyage^  which  ^'  ^"  ^^* 
could  affect  the  nature  of  the  risk ;"  but  the  House  of  Lords, 
on  the  motion  of  Lord  Eldon,  reversed  the  judgment  on  the 
general  principle,  *^  that  every  misrepresentation  is  fatal  to  a 

(V)  Sac  1   BCanb,  45a     1  Pbillipa,  2SI.     Duer  on  Representation!,  71. 
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him  to  act  when  otherwise  he  would  not."  (c) 

So,  where  the  first  underwriter  is  merely  a  **  decoy  duck," 
the  exhibition  of  the  policy  with  his  signature  has  always 
been  held  a  virtual  misrepresentation,  which  avoids  the  con- 
tract on  the  ground  of  fraud,  although  it  does  not  at  all  re- 
late to  the  situation  or  condition  of  the  subject  insured.  ((/) 
On  the  other  go  entirely  does  the  materiality  of  a  representation  depend 

hand}  even 

where  the  mis-  on  the  cffcct  it  produces  on  the  mind  of  the  underwriter,  that 
is  of^atCT^JaT  ^^^^  whcrc  it  statcs  facts  materially  affecting  the  nature  of 
fecu.  yet,ifit     tj^g  risks,  yct  if  it  satisfactorily  appears  that  it  had,  in  all 

satisfactorily  ...  . 

appears  that  it  probability,  uo  influence  on  the  judgment  of  the  underwriter, 
influenced  the  ^^^  falsity  wiU  bc  held  not  to  avoid  the  policy.  Thus,  where 
judgmentofthe  ^he  fact  Stated  was  "  that  the  vessel  would  only  take  in  fifty 

underwriter,  ^  ,f  ^ 

it  will  not  avoid  or  sixty  tons  of  rock  salt,  which  would  be  no  more  than  bal- 

♦11* 

FHinTtJ.^^nead-  ^^^  trim,"  the  materiality  of  the  fact  thus  stated  was  admitted 
r"™'  ^^'  *        on  all  hands ;  but  as  it  appeared  that  a  certificate  of  the  ship's 

^r*  \i\jOm 

fitness  to  proceed  on  her  voyage  with  a  cargo  of  rock  salt 
was  shown  to  the  underwriters  at  the  time  the  statement  was 
made,  Lord  Tenterden  told  the  jury  to  consider  whether  the 
underwriter  was  guided  by  the  certificate  or  the  representa-' 
tion  ;  and  the  jury,  under  this  direction,  having  found  for  the 
assured,  saying  they  thought  the  representation,  under  the 
circumstances,  not  material,  his  lordship,  on  motion  for  a  new 
trial,  refused  to  disturb  the  verdict. 

This  case  conclusively  shows  that  though  t/ie  facts  reprt' 

sentcd  may  be  material^  yet  the  representation  itself  will  not  he 

so,  unless  it  appears  in  fact  to  have  infiuenced  the  judgment  of 

the  underwriter,  {e) 

Planciie  v.  The  following  case  seems  to  afford  an  illustration  of  the 

Dougr25i.       ^^™^  principle.     A  ship,  insured  "at  and  from  London  and 

Ramsgate  to  Nantes,  with  liberty  to  call  at  Ostend,"  cleared 
out  for  Ostend  only ;  but  meant  to  sail,  and,  in  fact,  did  ^ 
direct  for  Nantes,  with  fictitious  bills  of  lading,  purporting  to 

(c)  Sibbald  V.  Hill,  2  Dows  P.  C.         (e)  FUnn  v.  Headlam,  9  B.  &  Cr. 
263.  690. 

(<f)  Per  Lord  Eldon,  ibid.  267. 
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be  made  out  at  Ostend,  and  expressing  that  the  goods  were  What  reprc 
shipped  there.     It  was  held  that  the  ship's  sailing  direct  for  materiX*  ^^^ 


Nantes  (though  contrary  to  the  implied  representation  arising  " 
from  the  terms  of  the  policy,  coupled  with  the  clearances  and 
bills  of  lading),  yet  did  not  avoid  the  policy  ;  1.,  because 
the  direct  voyage  to  Nantes  was  within  the  terms  of  the 
policy ;  2.,  because  this  manner  of  making  out  the  clearances 
and  bills  of  lading,  from  which  the  implied  representation 
arose,  was  not  made  with  the  intent  to  deceive,  but  was 
merely  a  mode  well  known  and  generally  practised  at  that 
time  in  the  French  trade,  of  evading  the  French  revenue 
laws,  by  getting  English  goods  into  France  at  Ostend  duties, 
and  also  of  saving  the  light-house  dues  in  going  down  Chan- 
iieL(/) 

The  case,  in  fact,  merely  shows  that  the  falsification  of  an 
implied  representation,  even  though  material  in  its  nature, 
"will  not  avoid  the  policy  if  it  appears  that  the  underwriter 
placed  no  reliance  in  its  truth,  and  therefore  was  not,  in  fact, 
misled  by  it :  every  representation,  whether  express  or  im- 
plied, that  has  no  influence  on  the  terms  of  the  contract, 
being  justly  regarded  as  immaterial,  (j/) 

•  When,  however,  the  facts  stated  are  such  as  plainly  to  have  A  misrepre- 
a  direct  bearing  on  the  estimate  of  the  risk,  they  arc  said  to  ever,  of  mate-' 
be  material;  and  a  misrepresentation  of  such  facts  will,  in  all  o^k^'ts^^'** 
cases,  avoid  the  policy,  unless  the  assured  can  show,  to  the  a  direct  bearing 
satisfaction  of  the  jury,  that  the  judgment  of  the  underwriter  of  the  risk)  u-iii 
was  not,  under  the  circumstances,  influenced  by  the  niisre-  J^y^jj  th^L 
presentation.  l»cy  unless 

m  .  .  .  .  .      satisfactory 

Thus,  i)Ositive  representations  of  the  day  on  which  the  ship  proof  can  be 
has  sailed,  or  will  sail  (/<),  or  on  which  she  was  last  seen  in  ^dcrnent  of** 
»afety(0>  of  the  kind  of  armament  she  is  to  be  fitted  out  t^e  "»?er- 

•  *   ^  ^  .  writer  in  taking 

the  risk  was 

not  influenced 
(/)  Planch^    v.    Fletcher,    Dougl         (A)  Fulis  v.  Brutton,  Park  on  Ins.    Uierebv. 

^1.  414.  8th  ed.     Dennistoun  v.  Lillie,  3    What  are  ma- 

(s)  Mr.  Marshall,  indeed  (see  Mar-  Bligh*s  P.  C.  202.     A  mot  v.  Stewart,    terial  fiicts. 

1^1  on  Ins.  461.),   ranges   this  case  5  Dow.  274. 

(ader  a  different  principle;    but  the  ft)  Macdowell    v.    Fraser,    Dougl. 

ottterratioDa  of  Mr.  Duer  seem  con-  260. 

dtwTa  to   show  that  he  is  in  error. 

Duer,  I69»  170^  171.  note  ziv. 
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What  repre- 
sentations are 
material. 


Wkerever  the 
representation 
is  made  in  an- 
swer to  ques- 
tions as  to  ma- 
terial facts,  it 
will,  if  false, 
avoid  the  po- 
licy, even 
though  relating 
to  points  which 
the  assured  is 
not  bound  to 
disclose. 


Thus  a  mis- 
representation 
of  the  contents 
of  Lloyd's  lists 
will,  if  mate- 
rial, avoid  the 
policy. 

Mackintosh  v, 
Marshall, 
11  M.  &  Wels. 
116. 


with^  the  number  of  men  with  which  she  is  to  be  manned  (/), 
and  the  nature  of  the  cargo  she  is  to  carry  (A), — being  all  of 
them  statements  of  facts  manifestly  material  to  the  risks, 
and  almost  necessarily  affecting  the  underwriter's  estimate  of 
it^  will^  if  false^  avoid  the  policy,  unless  the  assured  can  show 
conclusively  that  the  underwriter  was  not  in  fact  influenced 
by  them. 

In  the  absence  of  such  proof,  the  positive  representation 
is  presumed  to  have  materially  influenced  the  judgment  of 
the  underwriter,  and  will  avoid  the  policy  unless  substantially 
complied  with. 

In  all  cases  where  the  representation  is  made  in  reply  to 
inquiries  of  the  underwriter  touching  points  material  to  the 
risk,  the  representation  will  avoid  the  policy  if  not  substan- 
tially true ;  and  thus,  even  though  it  relate  to  facts  which  the 
assured  is  not  bound  to  disclose,  as  the  age,  structure,  or  con- 
dition of  the  vessel,  and  generally  of  all  those  points  which 
are  included  in  the  implied  warranty  of  seaworthiness  {I),  — 
facts  themselves  material  —  the  representation  will  be  coiui- 
dered  to  have  influenced  the  mind  of  the  underwriter,  and 
therefore,  if  false,  will  avoid  the  policy.  (/) 

On  the  same  principle,  although  underwriters  at  Lloyd's 
are  generally  presumed  to  know  the  contents  of  Lloyd's  lists; 
yet  if  a  positive  misrepresentation  be  made  of  some  &ct 
material  to  the  risk,  as  of  the  time  of  the  ship's  sailings 
although  the  truth  of  such  fact  may  be  ascertained  by  the 
underwriter,  by  merely  referring  to  Lloyd's  list,  still  the 
falsity  of  the  representation  will  be  held  to  avoid  the  policy; 
unless,  indeed,  distinct  and  affirmative  proof  can  be  adduced 
that  the  underwriter  actually  did  inspect  the  lists. 

In  the  absence  of  such  proof,  the  presiunption  will  be,  that 
he  relied  upon  such  representation,  and  not  upon  the  lists,  (n) 

Where  the  facts  represented  are  not  thus  manifestly  mate* 
rial  to  the  risks,  a  presumption  as  to  the  materiality  of  the 
representation  may  be  founded  on  the  rate  of  premium,    H 


( j)  Pawson  r.  Watson,  Cowp.  785. 
Edwards  v.  Footncr,  1  Camp.  530. 

(A)  Flinn  v,  Headlam,  9  B.  &  Cr. 
693. 


(0  Schoolbred  v.  Nutt,  Pirk,49S 
SUi  ed.     1  Phillips  on  Ina.  249. 

(m)  MackinUMh  v.  Manhall,  H 
Mecs.  &  Wels.  1 16. 
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the  premium  is  much  lower  than  would  generally  be  required  What  repre- 

n  .!_         •i»«1a,i^-  1  i»i  1  sentations  are 

tor  other  risks  suuilar  to  that  msured,  on  which  no  such  re-  material. 
presentation  has  been  made^  the  fair  presumption  is,  that  the  xhemateriaiity 

representation  induced  the  underwriter  to  take  them  at  the  of  a  representa- 
tion, if  doubt- 
lower  premium :   if  the  premium  were  higher  than,  or  the  ful,  may  be 

same  as,  usual,  the  presumption  would  be  the  other  way.  (w)  ^^  of  pre- ^ 

If  there  is  any  doubt  as  to  the  materiality  of  a  representa-  n**"™- 

tion,  it  is  a  question  which  falls  exclusively  within  the  pro-  tion  exdusi"  ely 

vince  of  a  jury,  {o)  ^°'  **»«  J»»"y- 

Whether  the  jury,  in  forming  their  judgment  on  this  point,  Indetennining, 

which  it  IS  as 

are  bound  to  draw  their  conclusions  simply  from  the  facts,  or  yet  undecided, 
whether  the  opinions  of  witnesses  of  experience  and  skill,  ^^J^nceof* 
such  as  underwriters,  insurance  brokers,  and  merchants,  may  skilled  wit- 

nesscs  is  adniis- 

be  received  to  guide  their  judgment,  is,  as  we  have  already  sibie  to  guide 
had  occasion  to  observe,  a  point  on  which  the  English  autho-  *^e^f  J"<ig™«n*« 
rities  are  not  agreed.  On  principle,  it  seems  to  me,  that 
evidence  of  this  nature  is  as  properly  adduced  in  questions 
turning  on  the  materiality  of  a  representation,  as  the  opinions 
of  medical  men  are  taken  with  regard  to  the  consequences  of 
a  wound  in  criminal  cases,  or  that  of  shipwrights  with  regard 
to  the  seaworthiness  of  a  ship,  upon  the  evidence  of  sur- 
veyors. (/?) 

The  cases  in  which  the  point  has  arisen  have  been  almost 
all  cases  of  concealment,  and  on  this  account  will  be  more 
properly  examined  in  the  next  section  ;  but  the  principles  on 
which  they  have  been  decided  are  quite  as  applicable  to  the 
subject  of  representation,  and  a  reference  to  them  is  therefore 
subjoined,  (j') 

(»)  See  as  to  presumptions  from  the        (9)  The  cases  against  the  admis- 

rate  of  premium,  Court  v,  Martineau,  sibility  of  the  evidence  are  Carter  «. 

S  Doug).  161.     Bridges  o.  Hunter,  1  Boehm,  3  Burr.  1905. ;  Durell  v,  Be- 

Maule&  SeL  18,  19.  dcrley,  IJolt*s  N.  P.  283.;  Campbdl 

(0)  M*Dowall    V.    Fraser,    Dougl.  v.  Riekards,  5  "B.  &  Ad.  840., — for  the 

860.     Shirley   o.  Wilkinson,    Dougl.  admissibility  of  the  evidence,  directly^ 

306.  D.     Willes  v.  Glover,  1   Bos.   &  Chaurand  v.  Angcrstcin,  Peake's  N.P. 

PolL  N.  R.  14.     Mackintosh  v.  Mar-  43.  ;  Berthon  v.  Loughman,  2  Stark, 

shall,  11  Mees.  &  Wels.    121.     Duer  229.;  Rickards  v.  Murdock,  10  B.  & 

on  Representations,  78.  196.  note  xzii.  Cr.    527.  :     indireetly,    Haywood    v, 

and  the  cases  there  cited.  Rogers,   4  £sp.  590. ;    Littledalc   0. 

(p)  As  to  which   see   Beckwith  0.  Dixon,   1  Bos.  &   Pull  N.  R.   151.; 

SydebothaiDy  1  Camp.  117.  Chapman  v.  Walton,  10  Bingh.  57. 
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Sect.  IV.    f^Hiat  amounts  to  a  Substantial  Compliance  with  a 

Representation. 

What  amount"!  §  195.  That  whicli  avoids  the  policy  is  the  Jalsity  of  a  mfl- 
wmpUanMT^*  ^eri«/  representation :  having  seen  where  a  representation 
irith  a  repre-      yf{\\  ]^  refxarded  as  materialy  let  us  inquire  where  it  will  be 

regarded  v^  falsijied  by  fact 

A  representation  may  in  general  terms  be  said  to  be  falsi- 
fied where  the  facts  to  which  it  relates  turn  out  not  to  cor- 
respond with  the  statements  or  stipulations  it  contains. 

If  the  representation  be  made  with  the  intent  to  deceive, 
any  want  of  correspondence  between  the  facts  as  they  occur 
and  the  facts  as  stated,  however  trivial,  or  however  imma- 
terial to  the  nature  of  the  risk,  will  avoid  the  policy,  on  the 
ground  of  actual  fraud. 
If  made  with  Thus,  to  avail  mysclf  of  a  case  put  by  Mr.  Duer,  sup- 

tht  intention  to  •«!_  r  !•  irrxi/»»»/»» 

deeeivt  any  posmg  the  owncr  ot  a  vcsscl  msured  "  at  and  from  a  foreign 
variance  be-  p^j^  j^j^  intelligence  of  her  sailing,  and  also  that  a  certain 
statement  and  number  of  her  crew  had  died  since  the  commencement  of  the 
ever  trifling  or  voyagc,  if  he  statcs  truly  the  fact  and  time  of  her  sailing; 
IvoTd  thl^^''^"*  but  yet,  fearing  the  effect  of  the  whole  truth  on  the  mind  of 
policy.  the  underwriter,  represents  the  number  of  deaths  to  be  fewer 

•    than  he  knows  to  have  occurred,  then,  although  the  remain- 
ing crew  may  still  be  abundantly  competent  to  perform  tie 
voyage,  and  the  misrepresentation  consequently  be  immaterial 
to  the  risk,  yet  this  falsity  of  statement,  being  intentional, 
will  avoid  the  policy,  (r) 
In  the  absence,       In  cases,  howcver,  where  there  is  no  actual  fraud,  the  rule 
^h^fra^^dent  ^^  different ;  and  it  may  be  laid  down,  as  the  result  of  all  the 
intention,  the      cascs,  that  although  a  warranty,  being  in  terms  written  on 

case  IS  different,  °  ^  ./ '  o 

9XiAvitMb$tantiai  the  facc  of  thc  poHcy,  will  avoid  it  unless  fulfilled  to  the 
with  the  tenns  letter ;  yet  a  representation,  forming  no  part  of  the  policy* 
rcnurioTiTili  ^'^''  ^^  *^®  absence  of  actual  fraud,  be  satisfied  with  a  sub- 
that  is  required,  stantial  Compliance,  and  shall  not  be  deemed  falsified,  unleaJ 

De  Hahn  o. 

Hartley, 

1  T.  Rep.  345.  ,  ,   ^ 

(r)  Duer  on  Representations,  80. 
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[Murted  from  in  some  material  point :  in  the  words  of  Lord  What  amounts 
msfield,  **  A  representation  mai/  be  equitably  and  substan-  compliance 
Hi/  annaered,  but  a  warranty  must  be  strictly  complied  ^nJ)^*iJn^'*" 

tL"(*)  "- — 

Thus,  to  take  an  illustration  from  a  case  already  more  Pawson  v. 
m  once  referred  to,  where  the  representation  made  as  to  735,  ' 
5  ship  was,  "  she  mounts  twelve  guns  and  twenty  men^  and 
turned  out  that  the  ship,  in  fact,  had  on  board  only  nine 
Tiage-guns  and  sixteen  men,  yet,  as  she  had  also  on 
strd,  in  addition  to  the  above,  six  swivels,  and  nine  boys, 
d  as  it  waa  satisfactorily  proved  that  with  this  force  she 
iS  stronger  than  she  would  have  been  with  twelve  car- 
ge-guns  and  twenty  men.  Lord  Mansfield  held,  that 
sre  had  been  a  substantial  compliance  with  the  repre- 
itation,  2.  e.  no  such  falsification  of  it  as  to  avoid  the 
licy.  {()  Had  these  same  wonls  been  inserted  in  the  policy 
a  warranty^  the  policy  would  have  been  avoided  by  her 
rrying  one  man  or  one  gun  less  than  the  exact  number 
unified. 

3o  if  a  ship  which  is  only  represented  as  neutral  be  docu-  if  a  ship,  rv 
ited  and  navigated  as  such,  condemnation  for  breach  of  ^^*^b^do- 
trality  will  not  avoid  the  policy,  though  it  would  be  cunientedand 

navigated  as 

rwise  if  she  were  warranted  neutral.  such,  condem- 

ship    insured  from  Bristol   to   Oporto,   and   back   to  brewhofneu- 
lon,  was  not  described  in  the  policy  as  belonging  to  any  trality  will  not 
*,ular  country,  but  in  the  letter,  directing  the  insurance.  Hey  -.  aiit€r^  if 
^as  described  as  carrying  the  Kniphausen  flag,  and  in  JJ^2[]™" 
oker's  instructions,  which  were  shown  to  the  underwriters.  Von  Tugeln  v, 
as  described  as  a  Kniphausen  vessel:    it  was  proved  2 campb.  151. 
e  was  properly  documented  and  navigated  as  a  Knip- 
ship.     In  the  prosecution  of  her  voyage  she  was  cap- 
y  the  French,  and  afterwards  condemned  by  one  of 
miralty  courts,  as  prize,  but  not  on  the  ground  of 
proper  documents  of  neutrality. 
>unsel  for  the  defendant  contended,  that  the  sentence 
nnation,  by  disproving  the  neutrality  of  the  vessel, 

ahn  V,  Hartley,  1  T.  Rep.         (/}  Pawson  0.  Watson,  Cowp.  765. 


522  OF  MISREPRESENTATION, 

What  amounts  was  a  completc  bar  to  the  plaintiflTa  recovery:  in  over- 
conipiianTO*^**  Tuling  the  dcfencc,  Lord  Elleuborough  remarked,  tbat  in 
with  a  repre-     the  cases   rcUed  on  there  was  an  express  warranty  of  neu- 

scntation.  *  , 

tralityj  but  that  here  "  the  letter  and  instructions  amounted 

to  no  more  than  a  representation  that  the  vessel  was  a 
Kniphausen  vessel,  and  consequently  neutral  property ;  and 
therefore,  if  she  was  in  reality  documented  according  to 
the  laws  of  the  state  to  which  she  belonged,  the  sentence  of 
the  foreign  court  would  not  invalidate  the  policy,  although, 
had  there  been  a  warranty  of  neutrality,  the  sentence  might 
have  been  conclusive,  {u) 

In  the  same  way,  although  when  a  ship  is  warranted  to 

sail  with  convoy,  the  policy  is  avoided  unless  she  sails  with 

convoy  on  and  for  the  voyage,  yet  under  a  representation  that 

she  is  so  to  sail,  it  would  seem  to  be  a  sufficient  substantial 

compliance  if  she  follows  the  convoy,  and  joins  it  before 

loss,  (v) 

In  the  absence       In  all  cases.  In  fact,  where  there  is  no  intention  to  deceive, 

/e»*°«i^?ian"to  ^'*®  falsity  of  the  representation,  in  order  to  avoid  the  policy, 

deceive,  the       nmst  producc  such  an  alteration  of  the  risk  represented  to 

falsity  of  the  ,  , 

represenution  the  Underwriter,  as  to  lead  to  the  reasonable  conclusion,  that, 
the  poHcyl  un-  ^^  ^^^^  tniih  been  known,  he  would  either  not  have  signed 
less  it  produce    ^hc  policy  at  all,  or  would  have  asked  a  higher  premium  for 

such  an  altera- 
tion in  the  risk   80  doing. 

fMrl^iTlc^iT  ^^y  "PO^  ^^^  whole  evidence,  it  appears  doubtful  whether 
to  the  conciu-     g^^jj^  would  be  the  effect  of  tlic  non-correspondence  of  the 

sion  that  the  •  i    i 

underwriter,      facts  with  thc  Statement,  the  assured  is  entitled  to  the  benefit 

the  tr^th?**'^"    of  the  doubt,  and  the  policy  shall  stand  in  force. 

would  either  jj.  jg  obvious  that,  in  carrying  out  this  rule,  a  much  more 

not  have  taken  ^  .  . 

the  risk  at  all,    strict  compliance  will  be  required  in  thc  case  of  some  repre- 

or  asked  a  •  i  /»    ^i 

higher  pre-        scutations  than  01  others. 


niium  for  doing 
so. 


(u)  VonTugclnv.  Dubou,  2  Camp.  Additional  Cases,  141.      The  case  is 

151.     See  also  Xonncn  v.  KcttlcwcU,  not  directly  adrtm^  for  the  action  was 

16  East,  176.,  where  the  same  point  brought  for  breach  of  promise  by  the 

was  determined  in  a  case  where  the  owner  of  the  goods  agunst  the  owner 

assured  had  represented  tliat  his  pro-  of  tbe  ship,  who  had  induced  him  to 

perty  was  neutral,  but  refused  to  war^  put  them  on   board  by  representing 

rant  it  as  such.  that  the  ship  should  sail  with  ooiiToy. 

(ft)  Christin    v.    Ditchell,    Pcaka's 


OR  ALLEGATIO  FALSI.  523 

Grenerallj  spiking,  it  may  be  laid  down,  that  positive  What  amounts 
representations,  with  regard  to  the  time  of  the  ship's  sailing,  compliance 
where  that  fact  is  material  to  the  risks,  must  be  complied  ]|^ntation?*'^ 
with  almost  as  literally  as  express  warranties  to  the  same 
effect :  ^'  for  in  such  cases  the  smallest  difference  is  often 
very  material,   as  in  the  case  mentioned  by  Lord  Ellen- 
borough,  of  two  vessels,  one  of  which  sailed  to  Nova  Scotia 
and  back  before  the  other  had  made  any  material  progress  in 
her  voyage,  only  from  the  advantage  of  having  a  few  hours' 
start,  (tr) 

Hence,  where  in  an  assurance  "  at  and  from,"  the  broker's 
instructions  stated  the  ship  to  be  ready  to  sail  on  the  2Ath  of 
the  month,  and  the  broker  represented  the  ship  to  be  in  port, 
when  in  fact  she  had  sailed  on  the  23rd,  this  was  held  such 
a  &Uity  as  to  avoid  the  policy,  (or)  So  where  the  represen- 
tation was  that  the  ship  ^^  would  sail  in  the  month  of 
October,"  which,  by  the  usage  of  trade,  was  shown  to  mean 
"between  the  25th  of  October  and  the  Ist  or  2nd  of  No- 
vember, and  the  ship,  in  fact,  sailed  on  the  11th  of  October, 
this  was  held  fatal  to  the  policy,  (y) 

So  where  the  broker,  proceeding  on  a  false  computation, 
founded  on  a  misconception  of  intelligence  truly  commimi- 
cated  to  him,  stated  to  the  underwriter  that  the  ship  **  was 
seen  safe  in  the  Delaware  on  the  llth,"  whereas,  in  fact,  she 
had  been  taken  on  the  9th,  this  was  held  such  a  misrepre- 
sentation as  to  avoid  the  policy,  (z) 

Where,  however,  it  appears  reasonable  to  conclude,  from  Where,  on  the 
the  whole  circumstances  of  the  case,  that  the  failure  to  com-  apJ^*[iit** 
ply  with  the  strict  terms  of  the  representation  has  not  sub-  **??  non-com- 

*  "^     ^  *    ,  ^  phance  with 

stantially  altered  the  nature  of  the  risk,  as  described  in  the  the  repretenu- 
policy,   such  non-compliance  will  not  discharge  the  under-  substantially 
writer's  contract.  •^^''^  ^^\ 

nature  or  the 

Thus,  where  the  words  of  the  policy  were  wide  enough  to  ruk  as  de- 

scribed  in  the 
policy,  such 
(v)  In  Kirby  c.  Smith,  I  B.  &  Aid.         (2)  M*Dowell    v.     Eraser,    Dougl.*  non-compliance 

674.  260.      And  see  the  principle  of  the   will  produce  no 

(x)  FiJlis  V.   Brutton,    Park,   414.     above  cases  further  illustrated  in  that   ®^^  *>°  ***« 

8th  ed.     Marshall,  462.  465.  of  Arnot  ».  Stewart,  5  Dow.  274.  policy. 

(f )  Chaurand  r.  Angerstein,  Peake's  5!"  ?' 

K  Pr  43  Fletcher. 

"'  "•  **•  Dougl.  284. 
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What  amounts 
to  a  substantial 
compliance 
with  a  rcpre- 
sentation. 


If  the  under- 
writer signs  a 
policy,  the 
terms  of  which 
are  inconsistent 
with  those  of  a 
representation, 
this  is  a  waiver 
of  his  right  to 
insist  on  a  sub- 
stantial com- 
pliance with 
such  represent- 
ation. 


A  representa- 
tion once  made 
may  be  with- 
drawn before 
the  policy  is 
actually  signed. 


protect  the  ship  In  a  voyage  from  Pondicherry  to  Bengal^  her 
sailing  on  such  voyage  was  held  not  to  avoid  the  policy, 
although  at  the  time  of  subscribing  it  a  written  representa- 
tion was  attached  thereto,  stating  that  the  ship  was  to  go 
from  Pondicherry  to  China,  {a) 

Lord  Mansfield,  in  this  case,  told  the  jury,  that  if  they  were 
satisfied  that  the  real  intention  at  the  time  of  the  representation 
was  to  go  to  China,  the  plaintiff  would  be  entitled  to  their 
verdict,  for  that  the  assured  might  change  the  intention  in 
this  case,  and  go  to  Bengal,  and  yet  be  protected  by  the 
policy,  which  clearly  admitted  of  that  voyage,  and  must  have 
been  understood  by  both  parties  in  a  greater  latitude  than  the 
representation^  being  expressed  in  different  and  much  more 
comprehensive  terms. 

The  case  just  cited  establishes  the  position,  that  if  the 
underwriter  subscribes  a  policy,  the  express  terms  of  which 
are  inconsistent  with  those  of  a  representation  made  to  him 
before  doing  so,  this  will  operate  as  a  waiver  of  his  right  to 
require  a  substantial  compliance  with  the  representation,  or 
to  insist  on  a  failure  in  such  compliance  as  avoiding  the 
policy,  {b)     In  such  cases,  in  fact,  the  policy  must  of  neces- 
sity be  considered  as  the  sole  evidence  of  the  actual  agree- 
ment,  and    the   representation    can   only   be   construed  as 
referring  to   the  intentions  of  the  assured  at  the  time  of 
making  it,  — intentions  which,  by  the  terms  of  the  policy,  he 
reserved  to  himself  the  liberty  of  changing,  (c) 

It  is  also  clear  that  a  representation  previously  made  may 
be  withdrawn  at  any  time  before  the  policy  is  actually  signed, 
either  by  an  express  declaration  from  the  assured  to  the 
underwriters  that  he  was  mistaken  in  the  fact  represented, 
or  will  not  be  held  to  a  compliance  with  it,  or  else  impliedly, 
by  qualifying  or  controlling  a  prior  by  a  subsequent  state- 
ment, {d) 


(a)  Bize  v,  Fletcher,  Dougl.  284. 

(6)  Ibid. 

(c)  Per  Lord  Mansfield  in  Bize  v, 
Fletcher,  Dougl.  285. ;  and  see  Duer 
on  Representations,  59f  60. 


(rf)  Carter  i?.  Boehm,  3  Burr.  190^ 
Dawson  v.  Atty,  7  East,  366.  ^ 
wards  o.  Footner,  1  Camp.  53a 
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In  such  cases  it  is  abundantly  clear  that  the  assured  will  What  amounts 
not  be  tied  down  to  a  substantial  compliance  with  the  repre-  ^mpHance*^* 
seutation  thus  expressly  or  virtually  withdrawn.  ^^^^^  *  «^pf«- 

If  the  representation  relates  to  a  fact>  the  existence  of 


which  is  to  precede  the  commencement  of  the  risk,  its  sub-  gentation'r*- 
stantial  truth  when  the  policy  attaches  is  indispensable ;  and  ^**®*  *?  *  ^*» . 

,  ,  the  existence  of 

if  then  false  the  policy  will  be  avoided.  which  is  to  pre- 

If,  however,  the  representation  promises  either  expressly  mencement  of 
or  impliedly  that  certain  facts  shall  continue  to  exist,  as  where  **'® '^''*  '*. 

r  J  ^  must  be  sub- 

it  states  that  the  vessel  is  provided  with  a  certain  armament,  ttantiaily  com- 

is  neutral,  &c.,  and  this  promissory  representation  is  falsified  fore  the  policy 
by  facts  arising  subsequently  to  the  policy  having  attached,  ^T^if^on  the 
it  should  seem,  by  analogy  to  the  doctrine  which  prevails  in  other  hand,  it 
the  case  of  warranties  both  express  and  implied,  that  this  will  sory,  and  falsi- 
not  relate  back  so  as  to  avoid  the  policy  ab  initio,  but  that  occumnJ^^er 
the  underwriter  will  be  liable  for  losses  that  have  taken  place  the  policy  has 

/•i«iii/»«i  once  attached, 

between  the  commencement  ot  the  risk  and  the  iailure  to  u  items  the  un- 
comply  with  the  representation,  {e)  ^^  ^^^^^^  ^^^ 

It  should  seem  also  that  if  such  breach  of  a  promissory  ^^wes  occur- 

.     .  •        .,,    •  "ng  between 

representation  be  transitory  in  its  nature,  it  will  not  exone-  the  oommenoe- 
rate  the  underwriter  from  liability  for  subsequent  losses  not  ^^  ^^  ^^^ 
connected  with,  or  in  any  degree  arising  from  it.  falsification  of 

the  representa- 

Thus,  again,  to  take  a  case  put  by  Mr.  Duer :  If  the  master  tion. 
of  a  vessel  represented  to  be  neutral  should,  on  being  law-  Q««-y,  whether, 

,  ,  '         if  such  breach 

fully  detained  by  a  belligerent  cruiser,  refuse  to  produce  the  of  a  promissory 
necessary  documents  of  national  character,  this,  by  rendering  b^^'ra^to^i^" 
the  ship  liable  to  swzure,  would  undoubtedly  be  a  failure  to  *"  "^  nature, 

'  !•    1  •  *"*  under- 

comply  with  the  implied  promissory  representation,  that  the  writer  will  be 
ship  should  continue  neutral  throughout  the  voyage.  If  the  charged  fr^ 
ship  on  this  distinct  ground  were  captured  and  condemned,  J"»^»'>ty  ^ 

*■  •  losses  subsc- 

the  underwriter  would,  unquestionably,  not  be  liable  for  the  quent  to,  but 
loss:  but  if  she  were  released,  and  continued  her  voyage,  and  "ponlt*^"*"' 
were  afterwards  lost  by  the  perils  of  the  seas,  the  better 
opinion  would  seem  to  be,  that  the  assured  ought  not  to  be 
deprived  of  his  indemnity  on  account  of  the  previous  failure 
to  comply  with  the  representation  of  neutrality.  (/) 

(«)  Duer    on   Representations,  83,        (/)  Ibid.  84,  85. 
84. 
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What  amounts  There  Can  also  be  little  question  that,  as  in  the  case  of 

to  a  substantial  .•               •       xi.                     c              *                                 ^^   x*            *r 

compliance  Warranties,  so  in  the  case  ot  promissory  representations,  if 

with  a  repre.  ^hgy  ^y^  falsified  after  the  policy  has  attached,  by  an  act  of 

sentation.  "                                                   mt        ^                                    ^ 


—  the  home  government,  by  irresistible  force,  or   unavoidable 

representations  accident,  tlic  validity  of  the  contract  and  the  liability  of  the 

HITa^of the^^  assured  will  not  be  affected  thereby,  (e)    Thus,  where  the 

home  govern-  government  to  which  a  vessel,  represented  neutral,  belongs 

mentf  by  over-  ,  ,  , 

bearing  force,  bccomcs  hostile  after  the  policy  has  attached,  and  before  it 
accWenT'the  ^  has  expired,  this,  although  materially  affecting  the  risks, 
underwriter's     would  not  avoid  the  policy.  (a) 

liability  will  o       •      •  m.         ^      ^  / 

not,  1/  ieemt,  be  So,  if  it  wcrc  represented  that  a  vessel  should  sail  with 
thereby.  convoy,  or  a  certain  armament,  and  peace  be  procliumed  be- 

fore the  voyage  commenced,  it  would  manifestly  be  unreason- 
able to  exact  the  performance  of  this  representation  as  a 
condition  of  the  underwriter's  liability.  (A) 


Sect.  V.   Construction  of  a  Representation. 

Construction  of  §  196.  The  first  rule  with  regard  to  the  construction  of  a 
representation,  representation  is  that  its  words  are  to  be  taken  in  their  plain 
The  words  of  a  and  obvious  meaning,  and  in  that  sense  in  which  it  ismoet 
are  to  be  taken  reasonable  to  conclude  that  they  were  understood  by  the 
whlcbSciS  underwriter,  (f) 

reasonable  to  Thus  it  has  recently  been  determined  in  the  United  States^ 
are  understood  and  api)arently  on  a  very  sound  application  of  the  above 
writer  ""^*'      general  principle,   that  where  an  assured   residing  at  New 

York  procured  an  insurance  to  be  effected  at  Boston  on  a  New 
York  ship,  upon  a  representation  that  she  was  **  coppered,^  • 
this  word  must  have  been  understood  by  the  Boston  1Ulde^ 
writers  to  have  been  used  by  the  assured  in  the  sense  which 
it  bears  in  New  York,  and  not  in  that  which  it  bears  in  Boston; 
and  therefore  that  the  representation  was  sufficiently  com- 
plied with  by  the  ship  being  "  copperedy^  in  the  New  YoA 
sense  of  that  word,  (j) 

(g)  Duer  on  Representations,  87.  0)  t  Haiard  v.  New  Englsnd  Mi- 

(A)  Ibid.  89.  rine   Ins.  Comp.,  8  Peter's  Soprent 

(t)  See  the  dicta  of  Lord  Eldon  in  Court  Bcp.   557.      I  Fhillipii  Sl^;* 

Sibbald  r.  Hill,  2  Dow's  Pari.  Cases,  rerening  the  decisioa  of  the  Cireait 

SGS.  Court 
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All  that  would  reasonably  and  necessarily  be  inferred  Construction  of 

by  mei'cantile  men   from  the  language   employed   will   be  — '      — 

considered  as  forming  part  of  the  representation. 

Thus,  where  it  was  known  to  the  assured  that  the  ship  had  Statement  that 
sailed  from  the  coast  of  Africa  in  the  course  of  the  2nd  of  thecoa«rona 
October,  and  they  stated  to  the  underwriter,  in  effecting  a  P^*??  ^•J  ^  ^ 

'  •'  '  o        implies  that  she 

policy  on   the  goods,    ^^that  the  ship  was  on  tlie  const  the  was  there  when 
2nd  of  October,^  without  saying  a  word   as  to  her  having  jj^^jjir 
sailed  on  that  day,    this  representation  was  construed  as  Schooibred, 
meaning  that  the  last  intelligence  left  the  ship  on  the  coast,  and  sthed.  413. 
that  no  advice  of  her  actual  sailing  had  been  received:  and  the 
jury,  under  the  direction  of  Lord  Mansfield,  found  that  the 
policy  was  void  for  misrepresentation  and  concealment  (k) 

So  where  the  owner  of  a  ship,  in  order  to  induce   the  Statement  that 

**  shiD  was  all 

underwriters  to  effect  an  insurance  on  her  ^^  from  Elsinore  to  well"  on  a 
Hull,"  stated  to  them,  through  the  policy  broker,  that  the  ^^  ^f^  **  * 
ship  "  iDas  all  voell  at  Elsinore  on  the  2%th  of  July^  Mr,  J.  implies  that  she 
Bayley  said,  ^^  that  the  natural  conclusion  from  this  represen-  well  at  that 
tation  would  be  that  she  was  left  there  well  at  that  time : "  and  **^®' 

,  ,  Kirby  r.  Smithy 

therefore,  as  it  appeared  that  she  had  sailed  from  Elsinore,  to  i  B.  &  Aid. 
the  owner's  knowledge,  on  the  26th  of  July,  six  hours  before 
the  vessel  on  board  which  he  himself  had  left  that  port,  the 
court  held  the  policy  void  for  misrepresentation  and  conceal- 
ment. (/) 

If  the  language  of  the  representation  is  ambiguous,  this  if  the  language 
may  proceed  either  from  design  or  accident :  if  from  design,  ^ntatiorTiT 
there  can  be  no  doubt  that  the  underwriter,  if  deceived,  would  ""biguous 

ixom  fraudultnt 

be  discharged  from  all  liability  upon  the  policy  on  the  ground  duign^  the  un- 

^  /»^     -t  derwriter  will 

Ot  iraua.  l^  discharged. 

Where  there  is  no  fraudulent  desi<m,  but  the  ambiffuity  unless  it  be 

'   ^   \  ie>      J    complied  with 

arises  from  doubtful  or  obscure  expressions,  the  rule  seems  in  the  sense  in 
to  be  that  the  underwriter,  if,  as  a  reasonable  man,  he  might  derstood^it*!*' 
have  feirly  entertained  a  doubt  as  to  the  exact  meaninsr  of  "'*^»  *^  '*  ^ 

''  ^  ^         °  ambiguous 

the  representation,  ought  to  have  sought  an  explanation  from  without  fraud, 
the  assured ;  and  if  he  have  omitted  to  do  so,  he  will  not  be  the  underwriter 

should  have 
inquired  in 
what  sense  it 
(k)  Batdifie  o.  SehoolbrAl,  Park,        (/)  Kirby  v.  Smith,  1  B.  &  Aid.    was  meant. 

413.  Stb  cd.  672. 
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Construction  of  permitted  to  avail  himself  of  the  representation  not  being 

representation.     ^  .        .  .         i  •  i    i      i  i       ,       i  '^ 

. true  m  the  sense  m  which  he  has  understood  it. 

This  rule  will  especially  hold  where  there  is  any  thmg  in 
the  form  of  the  statement  itself  to  show  that  in  all  probability 
it  was  not  meant  to  be  taken  as  a  positive  representation ;  or 
where  it  suggests  on  the  face  of  it,  as  by  reference  to  other 
sources  of  information,  that  it  is  not  to  be  taken  as  a  complete 
statement  of  the  case,  (in) 

Freeiand  v.  Thus,  whcrc  apoKcy  was  effected  on  a  ship  "iwf  or  not  lost 

dover 

7  Ea8t,'462.        ^^  and  from  twenty-four  hours  after  her  arrival  at  herjirst  place 

of  trade  on  the  coast  of  Africa^  during  her  stay  and  trade  on 
the  coast,  and  at  and  from  thence  to  Liverpool,^  and  the  assured 
had  submitted  to  the  underwriters,  before  the  subscription  of 
this   policy,  a  letter  from  the  master  containing  the  latest 
intelligence  as  to  the  then  state  and  condition  of  the  ship 
(which  appeared  to   have   been  then  for  some  time  on  the 
coast  of  Africa),  but  referring  to  vl former  letter  from  the  master 
on  the  same  subject,  which  was  not  exhibited,  the  Court  held 
that  the  mention  of  the  former  letter,  in  the  second,  ought  to 
have  put  the  underwriters  upon  an  inquiry  as  to  the  nature 
of  the  first  commimication,  and  that,  as  they  had  not  made 
this,  they  were  not  entitled  to  complain  of  the  suppression  of 
the  first  letter  as  a  concealment,  (n) 
The  words  of  a       The  words  of  a  representation,  equally  with  those  of  the 
wherrtech-    '    policy  itself,  must,  where  they  are  technical,  or  of  peculiar 
meal,  or  of  pe-    mercantile  import,  be  construed  with  reference  to  the  usage 

culiar  mercan-  *        '  " 

tile  import,        of  trade. 

strued  with  re-       Thus,  where  it  was  represented  that  a  ship  was  io  sail 

ference  to  the     «  jj^  ^^iQ  mouth  of  October,"  evidence  was  admitted  to  show 

usages  of 

trade.  that  this,  by  the  usage  of  trade,  meant  that  she  was  to  sail 

Chaurand  v.  ,  i/»^i  ii  ^^-^-r 

Angerstein,        "  between  the  20th  of  October  and  the  1st  or  2d  of  lnovem- 


I'arke's  N.  Pr. 
43. 


ber;"  and  as  she  actually  did  sail  on  the  11th,  this  washeU 
a  failure  to  comply  with  the  representation,  that  avoided  the 
contract,  {o) 

(m)  Brine  v.  Featherstone,  4  Taunt         (o)  Cliaurand  v.  Angerstein,  Pc*ke^ 
8G7.     Freeiand  v.  Glover,  7  East,  462.      N.  Pr.  43. 

(n)    Freeiand    v.    Glover,   7    East, 
462. 
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It  has  already  been  observed,  that  evidence  of  a  positive  Construction  of 

-  1     .    ■     I  f   A  ±t       representation, 

representation  can  m  no  case  be  admitted  to  contradict  the 


express  terms  of  a  written  policy,  (p)    It  has  been  made  a  representotion 
question  how  far  a  positive  representation  may  supersede  an  *^*°  "«^f'  ^« 

^       *  *         ^  ,  adduced  to  con- 

usage  of  trade  inconsistent  with  it,  the  terms  of  which  are  fra</iW  the  plain 
not  expressed  in  the  policy.    For  instance,  supposing  it  were  poii^?  but 
represented  that  a  ship,  insured  from  A  to  B,  should  not  raay,a#t*#ecm«, 

^  .  .       .  ,  /.  *^  supersede 

stop  at  C,  an  intermediate  port,  where  all  ships  insured  from  the  usage  of 
A  to  B  are  accustomed  to  stop  by  the  usage  of  trade,  would 
the  underwriter  be  free  from  all  liability  on  the  policy,  if 
the  ship,  contrary  to  the  positive  representation,  but  in  com-  . 
pliance  with  the  established  usage,  were  to  stop  there  ?  It 
appears  to  be  clear  that  if,  by  the  positive  representation, 
the  underwriter  had  been  induced  to  take  the  risk  on  more 
favourable  terms,  the  policy,  as  to  him,  would  be  avoided  by 
such  failure  to  comply  with  the  representation,  (q) 

It    is  not  necessary,  as  will    appear  more   at  large    in  a  positive  re- 
treating of  concealment,  that  the  assured  should  make  any  {b^t'he  ship  is 
statement  with  regard  to  any  of  the  constituents  of  sea-  "eaworthy  m 

°  '  tome  respects 

worthiness.  Should  he,  however,  in  answer  to  inquiries  from  does  not  release 
the  underwriter,  or  otherwise,  make  a  positive  representation  from  the  obliga- 
as  to  any  of  these  facts,  his  position,  as  regards  the  under-  ^  v V^  ^^^  'T" 

•^  '  r  '  o  plied  warranty 

writer,  is  not*  thereby  altered  in  the  slightest  degree ;  e.y.  if  that  she  is  sea- 
he  represented  that  the  ship  was  copper  sheathed^  or  properly  respects. 
Jimnd  in  sailsy  he  would  not,  because  he  had  made  the  repre- 
sentation, be  any  the  less  bound  by  the  implied  warranty 
that  she  was  also  seaworthy  in  all  other  respects.  If,  inde^, 
he  represents  some  £act  inconsistent  with  a  state  of  sea- 
iTorthiness,  and  the  underwriter,  notwithstanding  this  state- 
ment, yet  choses  to  take  the  risk,  as,  if  he  represented  that 
the  ship  was  not  properly  coppered,  or  not  adequately  found 
in  sails,  this  would  operate  so  as  to  release  him  to  this  extent 
from  the  obligation  of  the  implied  warranty,  (r) 

Cp)  Redman  v.  Loudon,  3  Camp.         (r)  Duer    on    Representations,  63, 
**S.  64,  65, 

C9)  And  see  Urquhart  v,  Bernard, 
^  1**iint.  450. 

M   M 
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Construction  of  §  197.  It  IS  an  established  rule  with  regard  to  representa- 
represen  a  o  ^  ^j^jjg^  ^\^^^  ^y^^y  must,  in  all  coses,  be  taken  to  refer  to  the 

wntafion^U*'  ^^^^  ^f  *"^*^^'w^  ^^*^  poUcy.  Every  representation  is  con- 
taken  to  refer     Btrued  to  mean,  that  the  facts  represented  are  tlien  true,  and 

to  the  time  o\  .   i  /. 

subscribing  the  that  no  othcr  matcnal  facts  are  tUen  known  to  the  assured, 
men^previl*^       What  has  been  stated  by  the  broker  previous  to  the  actual 
ousiy  made  will  subscription  of  the  Dolicv,  is  not  to  be  taken  as  a  representa- 

not  l)e  Uken  to     .         .      ,  . 

be  a  represent-  tiou,  if  it  be  qualified  or  controlled  by  any  subsequent  state- 
sistent  with  a '  oQcnt  made  at  the  time  of  signing  that  instrument.  Thus, 
later  statement  ^hcre  a  broker  stated  to   the   underwriter,  when  the  dip 

made  at  the  ^  .  ' 

tinieofsub-  was  subscribcd,  that  the  ship  was  an  American,  but  after- 
^  ^  wards,  when  the  policy  came  to  be  signed,  said  nothing  ot 

Atty.  the  sort,  but  only  ^^  that  it  was  an  insurance  on  goods  by  tbc 

Ilermon,"  without  a  word  as  to  the  national  character  of 

the  ship,  Lord  EUcnborough  held,  that  the  first  conversation 

had  been  qualified  and  controlled  by  what  followed,  and  that 

the  ship  was  not  represented  to  be  American  so  as  to  require 

A  statement       documcnts  of  nationality,  {s)     A  representation,  however, 

time  of  signing  madc  at  the  time  of  signiug  the  slip  will  be  considered  bind- 

b^taken^^^a      ^°S»  uulcss  there  is  evidence  of  its  being  subsequently  alt^jred 

representation,    or  Withdrawn,  either  expressly,  or  by  implication.     Hence, 

if  not  contra-  ,  , 

dieted  by  later  where  about  a  week  before  the  policy  was  signed,  the  broker, 
ina(fe"at"the  ^^  putting  down  the  names  of  the  underwrit€ft*  on  the  tUf, 
time  of  signing  stated  that  thc  ship  would  sail  under  convoy,  and  with  a 

the  Dolicy 

Edwards  p.  Certain  annament,  this  was  held  to  be  binding,  there  being 
1  Campb  530.    "^  cvidcncc  of  any  further  conversation  on  the  subject  having 

passed   between   the   parties,   either   when   the  policy  waa 
signed,  or  in  the  intervening  period,  (t) 
Christie  v,  Whcrc,  at  the  time  of  signing  the  policy,  the  broker  spoke 

«T.  Rep.  192.    of  thc  ship  as  an  American,  but  said  he  was  directed  not  to 

warrant  any  thing,  this  was  held  to  amount  to  a  represen- 
tation that  she  was  an  American,  and  to  make  it  necessaiy 
for  her  to  have  all  those  documents  on  board  that  an  Ameri- 
can ship  ought  to  have,  {u) 


(a)  Dawson  v.  Atty,  7  East,  367.  («)  Christie  v.  Si-cretan,  8  T.  Rcp- 

(<)  Edwards  v,   Footner,   1   Camp.     192. 
530. 
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Of  course  the  assured  is  at  liberty  al  any  time  before  the   Construction  of 

u       •   ^«  i»^i  !•        ^         'xi   1  •  representation. 

subscnption  of  the  policy  to  withdraw  any  previous  represen-  

tation,  by  which  he  does  not  wish  to  be  bound ;  and,  in  fact,  ^j°^  ^7^**" 
if  he  ascertains  before  the  policy  is  actually  signed,  that  there  withdrawn 

1  1  1      •      before  policy  is 

is  any  reason  to  suppose  the  representation  to  be  false,  he  is  signed;  and  if 
bound  to  do  so  at  the  earliest  possible  opportunity,  so  that  oughHo^  so 
the  underwriters  may  not  be  deceived  by  acting  on  false  forthwith. 
intelligence.     Thus,  where  the  agent  of  the  assured,  who  had 
previously  sent  intelligence,  from  which  it  was  naturally  to 
be  inferred  that  the  ship  was  safe,  had,  before  the  post  went 
out,  heard  of  her  loss,  so  that  he  might  have  communicated 
this  fact  to  the  underwriter  by  due  course  of  post,  time 
enough  to  have  stopped  the  insurance,  his  not  doing  so  was 
held  to  avoid  the  policy,  (y) 

It  has  been  held  in  the  United  States,  and  apparently  on  But  the  assured 

are  not  bound 

good  .grounds,  that,  although  the  assured,  or  his  agents,  are  to  resort  to 
bound  to  act  with  all  promptitude  and  despatch  in  counter-  "eims  of  de-^ 
manding  an  order  for  insurance  founded  on  false  intelligence,  »patch  for  this 
yet  they  are  not  bound  to  resort  to  a^y  extraordinary  means 
of  communication  for  this  purpose :  they  need  not  send  an 
express;  it  is  enough  if  they  lose  no  time  in  availing  them- 
selves of  the  facilities  of  the  post  (to) 


Sect.  VI.    A  Misrepresentation  made  to  tliejirst 
Underwriter  extends  to  alL 

§  198.  Where  there  are  several  undenvriters  on  the  same  Misreprescnta- 
policy,  a  representation  of  a  material  fact  to  the  underwriter  underwriter  "* 
whose  name  stands  first  on  the  policy,  extends  to  all  the  rest,  extends  to  all. 
so  that  each,  when  it  proves  false,  may  avail  himself  of  the 
defence.     The  ground  of  this  rule  is  the  reasonable  pre- 
sumption that  the  subsequent   underwriters  subscribe   the 
policy  from  the  confidence  reposed  by  them  in  the  skill  and 


(v)  Fitxherbert  o.  Mather,  1  T.  Rep.  f  M'Lanahan  v.  Universal  ms.  Conip., 

13.  1  Peter's   Supreme  Court  Rep.  186. 

(v)  See  I  Green  v.  Merchant's  Ins.  1  Phillips,  S28,  229. 
Comp.,  10  Pickering's  Mass.  Rep.  402. 
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Misrepresenta- 
tion to  the  first 
underwriter 
extends  to  all. 

Limitations  on 
the  generality 
of  this  rule. 

It  onlv  extends 
to  representa- 
tions of  such 
matters  as  it  is 
reasonable  to 
suppose  that 
the  first  under- 
writer would 
require  to  be 
informed  about, 
before  sub- 
scribing the 
policy :  not  to 
the  representa- 
tion of  matters 
of  collateral 
agreement. 


Nor  to  repre- 
sentation of 
such  things  as 


judgment  of  him  whose  name  they  see  stand  first  in  the 
policy,  and  from  their  belief  that  he  had  duly  ascertained 
and  weighed  all  the  circumstances  material  to  the  risk,  {x) 

1.  This  rule,  however,  is  subject  to  many  limitations:  In 
the  first  place,  it  must  strictly  be  confined  to  those  matters 
of  intelligence  relating  to  the  subject  of  the  proposed  assur- 
ance, with  regard  to  which  it  is  reasonable  to  suppose  that 
the  first  underwriter  would  require  information,  and  without 
being  informed  of  which,  it  may  be  presumed,  he  would  not 
have  subscribed  the  policy;  it  cannot,  therefore,  extend  to 
such  representations  as  relate  to  matters  of  collateral  agree- 
ment, which  a  subsequent  underwriter  can  have  no  reason  to 
infer,  from  the  terms  of  the  policy,  to  have  been  communi- 
cated to  the  first. 

Thus,  in  Pawson  t;.  Watson,  Lord  Mansfield  held,  that  a 
representation  that  "  the  ship  mounts  twelve  guns  and  twenty 
men,"  being  in  effect  an  engagement  that  the  ship  should 
sail  with  that  armament,  could  not  efiect  subsequent  under- 
writers, to  whom  it  had  never  been  communicated,  merely 
upon  proof  that  it  had  been  made  to  the  underwriter  whose 
name  stood  first  in  the  policy. 

"  A  representation  to  the  first  underwriter,"  says  his  lord- 
ship, "  has  nothing  whatever  to  do  with  that  which  is  the 
agreement  or  the  terms  of  the  policy ;  no  man  who  under- 
writes a  policy,  subscribes,  by  the  act  of  underwriting,  to 
terms  of  which  he  knows  nothing,  but  he  reads  the  agree- 
ment and  is  governed  by  that :  matters  of  intelligence,  such 
as  that  a  ship  is,  or  is  not  missing,  are  things  in  which  a  man 
is  guided  by  the  name  of  the  first  underwriter,  who  is  a  good 
man,  which  another  will  therefore  give  faith  and  credit  to, 
but  not  to  a  collateral  agreement,  which  he  can  know  nothing 

Of  course  if  the  representation  to  the  first  underwriter  be 
not  of  material  facts,  it  cannot  avail  a  subsequent  undcr- 

(x)  The  English  cases  which  esta-  Feise  c.  Parkinson,  4  Taunt  64ft  ^^ 

blish  the  rule  are  Pawson  v,  Watson,  restcr  r.  Pigou,   1  Made  &  Sd.  IS. 

Cowp.  785.   Barber  v.  Fletcher,  Dougl.  Bell  v,  Carstairs,  2  Camp*  543.    H 

306.    Stackpoole  o.  Simon,  Park,  933.  East,  374.  S.  C  but  not  S.P. 

8th  ed.    Marsden  r.  Reid,  3  East,  572.  (y)  Cowp.  788. 
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writer ;  and  if  it  was  of  such  a  nature  that  it  ought  to  have  MUrepresenta- 
put  the  first  underwriter  on  further  inquiry,  it  will  be  equally  underwriter 
imputed  to  the  negligence  of  the  subsequent  underwriter  extends  to  all. 
that  no  such  inquiry  was  made,  (z)  are  not  material 

2.  A  further  hmitation  of  this  rule  is,  that  it  must  be  stnctly  which  should 
confined  to  the  underwriter  whose  name  in  fact  stands  first  on  firet^J'^^er-* 
the  policy.     Thus,  where  a  ship  was  represented  as  an  Ameri-  writer  on  fur- 

**         "  ^  '-  ''  ^  ther  inquiry. 

can  to  an  underwriter,  to  whom  the  policy  had  been  first  ^^.      , 

*         "^  This  rule  roust 

offered  for  subscription,  and  whose  name  had,  in  fact,  been  be  strictly  con- 

the  first  minuted  down  on  the  slip,  but  did  not  stand  first  on  underwriter 

the  policy,  where,  on  the  contrary,  it  was  written  after  the  ^*®  firstln 

name  of  the  defendant.  Lord  EUenborough  held,  that  the  the/wttcy. 

representation  did   not   extend   to  the   defendant;    and   he  ^id^3"^* 

would  not  allow  the  unstamped  slip  to  be  offered  as  evidence,  J^72; 
to  show  that  the  order  in  which  the  names  of  the  under- 
writers stood  on  the  policy,  was  not  the  true  order  of  their 
subscription,  (a) 

3.  The  rule  is  also  strictly  confined  to  underwriters  on  the  it  is  suictly 
same  policy.     It   has   never  been  extended,  nor,  indeed,  is  d!^"^r^rg^on"' 
the  presumption  on  which  it  rests  at  all  applicable,  to  under-  the  «ame  policy, 
writers  on  a  second  policy  on  the  same  interests  and  risks ; 

unless,  perhaps,  it  could  very  clearly  be  shown  that  the 
second  policy  was  fraudulently  obtained  by  the  exhibition  of 
the  first  (J) 

4.  A  still  further  limitation  of  the  same  rule  is,  that  it  only  The  rule  is 

.  ,  ,  -  .  «    ,  .        .  .     T  only  applicable 

applies  where  the  tendency  oi  the  representation  is  to  induce  where  the  ten- 
the  underwriters  to  take  the  risk  on  lower  terms ;  where  the  representatwn 
first  underwriter  was  called  to  prove  a  representation  made  »  ^  induce  the 

«,.,  1111  •  underwriters  to 

to  him,  the  tendency  of  which  would  have  been  to  increase  take  the  risk 
the  estimate  of  the  risk.  Lord  Tenterden  decided,  at  Nisi  onl^^"**™'- 
Prius,  that  this  evidence  was  not  admissible  as  against  a 
subsequent  underwriter,  (c) 
Even  under   these  limitations,   the  English  courts  have  Even  under 

these  limita- 

(t)  Barber  v.  Fletcher,  Dotigl.  2G3.         (c)    Robertson   v.  Majoribanks,    2 
(a)  Marsden  o.   Reid,  3  East,  372.      Stark.  N.  P.   503.     Duer,  179.  note 

Brine  o.  Featherstone,  4  Taunt.  870,     xvi. 

871. 
(6)  Ducr,  68,  G9.,  and  sec   Sibbald 

V,  HiU,  2  Dow*s  P.  C.  262. 
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Misrepresenta-   regarded  thc  rule  with  great  strictness,  and  on  many  occasions 

tion  to  the  first    «  -i  xi     •      -i*        .•  /*     ^*  '.i    •. 

underwriter       hSLYC  expressed  their  dissatisfaction  with  it. 
extends  to  all.         Thus,  Mr.  Justicc  Heath  on  one  occasion  said,  '*  That  the 
tionstheruleis  evidence  had  been  admitted  rather  on  precedent  than  on 
?he  Engii^^°  reason  (c^;"  and  Lord  Ellenborough  said,  "  Whenever  the 
courts.  question  comes  distinctly  before  the  court,  whether  a  com- 

Lord'^Enenl'  °    munication  to  the  first  underwriter  is  virtually  a  notice  to 
borough  on  this  all,   I  shall  not  scruplc  to  remark,  that  the  proposition  is 

to  be  received  with  great  qualification ;  it  may  depend  on  thc 
time  and  circumstances  under  which  the  communication  was 
made;  but  on  the  mere  naked,  unaccompanied  fact  of  one 
name  standing  first  on  the  policy,  I  should  not  hold,  that  a 
communication  made  to  him  was  virtually  made  to  all  the 
subsequent  underwriters ; "  and  his  lordship  said,  that  the 
question  was  one  of  such  magnitude,  that,  if  it  should  arise, 
he  should  direct  it  to  be  put  on  record  for  the  opinion  of  aD 
the  judges,  (e) 
Where  the  first       Of  coursc,  if  the  Subscription  of  the  first  underwriter  is 
a  mere  "  Secoy  obtained  under  a  secret  agreement,  or  understanding,  that  it 
duck,"  this        ig  jjot  to  be  binding?,  and  for  the  sole  purpose  of  leading 

avoids  the  con-  ^  ...  .  .7 

tract  as  to  all     othcrs  to  insurc ;  the  exhibition  of  the  policy,  thus  subscribed, 
un^^riters.     ^^  justly  regarded  as  a  fraud  on  the  subsequent  underwritere, 

and  on  that  ground  avoids  the  policy.  (/) 

The  first  underwriter  in  such  cases  is  called  in  England  a 
decoj/  duck ;  on  the  Continent  he  is  termed  a  dolphin^  who 
leaps  from  the  water  that  others  may  follow,  {g) 

In  these  cases,  as  the  subscription  and  exhibition  of  thc 

underwriter's  name  is  an  actual  fraud,  it  should  seem  that 

the  rule  will  extend  to  the  case  of  a  prior   underwriter, 

though  his  name  may  not  be  first  in  the  policy.  (A) 

SaMe,  that  it         ^^  ^^  Stated  by  Mr.  Marshall  (/)  that  it  is  only  upon  the 

firrt  uirrthata  ^^^^  *"^^  *^^^  *'^^  defendant  can  avail  himself  of  a  mis- 

(d)  Brine  v.  Feathcrstone,  4  Taunt,  of  Lord  Kenyon  in  Sibbald  r.  Hill*  * 

891.  Dow^'s  P.  C.  262. 

{e)  In  Forester  v,  Pigou,   1  Maule         {g)    Emerigon,    chap.    iL  sect 

&  Sel.  13.  vol.  i.  p.  43.  ed.  1827. 

(/)   Whittingham   r.    Thomburgh,  (A)  Duer,  70. 

2  Vernon,  206.     WilNon  r.  Diickett,  3         (i)  1  Marshall  on  Ins.  455. 
Burr.  1361.     Sec  also  the  observations 
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representation  made  to  the  first  underwriter ;  and  that  after  Misrep 
a  verdict  has  been  obtained  the  court  will  not  set  it  aside  undent 
on  an  affidavit  of  the  first  underwriter,  that  a  material  mis-  ^*^^"^ 
representation  has  been  made  to  liim.      The  case  cited  in  «"b»eqi 

underv 

support  of  this  position  is  that  of  Barber  v.  Fletcher.  (J)  can  res 

Mr.  Duer,  however,  observes,  that  the  case  cited  does  mUrep 
not  warrant  this  position  as  a  general  and  unvarying  rule ;  *\°"  ™ 
but  proceeds  solely  on  the  ground  that  the  defendant,  under  name  s 
the   circumstances,   might   have   obtained   the    information  p^icT 
before  the  first  trial,  and,  consequently,  that  "if  the  evidence 
waa  new,  it  was  his  own  negligence."     "  There  is  nothing," 
he  remarks,  "  in  the  case  to  justify  the  supposition,  that  when 
negligence  cannot  justly  be  imputed  to  the  defendant,  a  new 
trial,  founded  on  the  recent  discovery  of  the  evidence,  may 
not  with  propriety  be  granted."  (A)     It  may,  however,  fairly 
be  doubted,  whether  negligence  might  not  justly  be  imputed  • 
to  any  underwriter  who  failed  to  inquire,  with  a  view  to  his 
defence  on  the  first  trial,  whether  any  material  misrepresen- 
tation had  been  made  to  the  underwriter  whose  name  stands 
first  in  the  policy ;  and  bearing  in  mind  the  strong  disposi- 
tion of  the  English  courts  to  restrict  as  far  as  possible  the 
operation  of  this  doctrine,  it  may  be  assumed  that  the  posi- 
tion laid  down  by  Mr.  Marshall  would  be  acted  upon  in 
,  practice,  on  this  side  the  Atlantic 

(J)  Barber  o.  Fletcher,  Dougl  305.         (k)  Duer  on  Representations,  180. 

note  xvi. 
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CHAP.  11. 

OF   CONCEiVLMENT,   OR   8UPPRESSIO   VEBI. 

Sect.  I.  Definition  and  general  Principles. 

Definition  and  §  199-  CONCEALMENT^  in  the  law  of  insurance,  is  the  sup- 
cfpl^*  ^'"*'  pression  of  a  material  fact  within  the  knowledge  of  either 
-    ^  . . party,  which  the  other  has  not  the  means  of  knowing^,  or  is 

Definition  o'  ,  ,  . 

Concealment  not  presumed  to  know;  by  a  material  fact  is  meant,  one 
toii^fiict^*"    "^^^^^^  ^  communicated  to  the  underwriter,  would  induce 

him  either  to  refuse  the  insurance  altogether,  or  not  to  effect 

it  except  at  a  higher  premium,  (a) 
Principles  on         On  the  plainest  principles  of  equity,  a  contract  wWch  one 

which  conceal-  i  i        i  •    -i         ■■  n  i  •     • 

ment  avoids  the  party  has  thus  been  mduced  to  enter  upon  from  his  ignorance 
po  icy.  ^|.  ^^  thing  concealed,  shall  not  be  enforced  against  him,  by 

the  other  who  has  concealed  it. 

Whether  such  suppression  of  the  truth  arise  from  the  frand 
of  the  assured  (that  is  from  a  wilful  intention  to  deceive  for 
his  own  benefit),  or  merely  from  mistake,  negligence,  or 
accident,  the  consequences  will  be  the  same,  (i) 
Observations  of       «  Good  faith,"  says  Lord  Mansfield,  "  forbids  either  party, 
in  Carter  r.        by  Concealing  what  he  knows,  to  draw  the  other  into  a  bar- 
gain, from  his  ignorance  of  the  fact,  and  his  believing  the 
contrary.     The  facts  lie  most  commonly  in  the  knowledge  of 
the  assured  only,  the  underwriter  trusts  to  his  representation, 
and  proceeds  upon  confidence,  that  he  does  not  keep  back  any 
circumstance  to  mislead  him,  and  induce  him  to  estimate  the 
risk  as  if  it  did  not  exist.     The  keeping  back  such  circum- 

(a)  See  Marshall,  463.     1  Phillips,  RatciifTe  v.  Schoolbred,   Marshall  oo 

214.,  and  per  Tindal,  C  J.,  in  Elton  v,  Ins.  464.   Shirley  r.  Wilkinson,  Dou?^- 

Larkins,  5  C.  &  P.  392.  306.     Thompson  p.  Buchaoan,  4  Br. 

(6)  Carter  i;.  Boehm,  3  Burr.  1909.  P.C.  482. 
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stance  "  (if  Intentional)  "  is  a  fraud,  and  although  the  sup-  Definiiion  and 
pression  should  happen  tlirough  mistake,  the  policy  is  void  f^p"pg    ^"'"' 
because  the  risk  is  different  from  that  understood  and  intended 
to  be  run.^  (c) 

The  ground,  in  short,  on  which  the  policy  is  avoided  is, 
that  the  underwriter  has  been,  in  fact,  deceived,  not  that  the 
assured  intended  to  deceive  him. 

Hence  it  is,   that   the   concealment  of  a   material   fact,   Concealment 
wholly  unknown  to  the  assured  by  his  authorised  agent,  is  a^nra"erfal"fact 
just  as  fatal  to  the  policy  as  though  it  were  wilfully  kept  avoids  the  po- 
back   by   the   assured  himself;   for  the   knowledge  of  the  such  fact  may 
agent  is  in  these  cases  impliedly  the  knowledge  of  the  prin-  the  principal. 
cipal.  (rf) 

If  an  agent  in  ignorance  of  a  loss  that  has  happened,  eflfect  Where  a  policy 
an  insurance  for  his  principal  who  knew  of  the  loss  at  the  "n^agent  in  ^ 
time  the  policy  was  effected,  but  not  in  time  to  countermand  ignorance  of  a 

*  ^       •'    ^  \  ^  roatenal  fact, 

it,  the  policy  will  not  be  avoided  by  the  concealment :  if,  on  known  to  ihc 
the  other  hand,  the  principal,  knowing  of  the  loss,  effected  conceaiment^of 
the  insurance  throuffh  an  aojent  who  was  imorant  of  it,  the  *"«^ /«ct  will 

^        ^      ^  ^  *=  '  ^  avoid  the  po- 

non-communication  of  the  fact  of  loss  will,  of  course,  vitiate  Hey,  unless  it 

.1  |.         ,  y.  only  became 

the  policy,  {e)  known  to  the 

Generally  speaking,  as  the  facts  lie  most  within  the  peculiar  P"*^^*P**  *oo 

•'     *^  *=>'  ^  late  to  counter- 

knowledge  of  the  assured,  it  is  the  underwriter  who  most  »nan<i  the 

frequently  avails  himself  of  the  defence  of  concealment :  there  ^      * , 

*  •'  Concealment 

can,  however,  be  no  doubt  that  the  underwriter  as  well  as  the  hy  Me  wnt/tr- 

assured,  is  bound  to  disclose  all  circumstances,  peculiarly  ship's  arrival, 

within  his  own  knowledge,  in  any  degree  affecting  the  risk,  p^fi*^*^**^  ***® 

Thus,  for  instance,  if  it  appear  that  the  underwriter,  at  the  ah  intelligence 

time  of  subscribinfj  the  policy,  knew  that  the  ship  had  arrived  °"^*'*  ^^.^\  , 

o  1         ^ '  A  communicated 

safe,  the  contract  will  be  void  as  to  him,  and  an  action  will  to  the  under- 

writer  which 

lie  agiunst  him  to  recover  back  the  premium.  (/)  may  affect  hb 

It  18  the  duty  of  the  assured  to  communicate  to  the  under-  ehher^M^'as  to 
writer  all  the  inteliigence  he  has  that  may  affect  the  mind  of  the  point  whe- 

(c)  Carter  r.  Boehm,  3  Burr.  1903.  (/)  Per  Lord  Mansfield  in   Carter 

IW.  Dl.  593.  V,  Bochm,  1  Bl.  594.     3  Burr.  1909. 

{d)  Valin,  art.  40.  vol.  u.  pp.  330 —  See  also  Beneckc,  System  des  Assecu- 

S32.  ed.    1828.     Fitzherbcrt   »».    Ma-  ranz,  chap.  x.   von  den  Anzeigen,  und 

ther,  1  T.  Rep.  12.  Gladstone  r.  King,  Verhcimlichungen,  vol.  iii.  pp.  90,  91. 

1  Maule  h  Sel.  35.  cd.  1S08. 

<e)  Valin,  art.  40   ibid. 


538 


OF   CONCEALMENT, 


Definition  and 
general  prin- 
ciples. 

ther  he  will 
insure  at  all ; 
*2.  as  .to  the 
point  at  what 
premium  he 
will  insure ; 
and  this  duty 
attaches  at  the 
time  of  effecting 
the  policy. 

Consequently, 
though  the  in* 
telligcnce  con- 
cealed may 
turn  out  to  be 
unfounded,  or 
the  loss  may 
arise  from  a 
cause  totally 
unconnected 
with  the  fact 
concealed,  the 
policy  will, 
nevertheless,  be 
avoided. 

Seaman  o. 
Fonnercau, 
2Str.  1183. 


Lynch  v. 
Hamilton, 
a  Taunt. 
Lynch  v. 
Durnsford, 
14  East,  494. 


the  underwriter  iu  either  of  these  two  ways;  Ist.  As  to  the 
point  whether  he  will  insure  at  all ;  2n(L  As  to  the  point  at 
what  premium  he  will  insure :  and  this  duty  attaches  at  the 
time  of  affecting  the  insurance,  and  cannot  depend  on  sub- 
sequent events  (^),  for  it  must  be  carefully  borne  in  mind, 
that  the  effect  of  a  concealment  in  avoiding  the  policy  is  to 
be  determined  not  with  reference  to  its  eventual  influence  on 
the  nature  of  the  risk,  but  with  reference  to  its  immediate 
influence  on  the  judgment  of  the  underwriter. 

Consequently,  although  the  intelligence  concealed  may 
turn  out  to  be  wholly  unfounded,  or  though  the  loss  that 
actually  occurs  may  arise  from  a  cause  totally  unconnected 
with  the  fact  concealed,  the  policy  will  be  nevertheless 
avoided. 

Thus,  where  the  agent  of  the  assured  before  effecthig  the 
policy,  was  in  possession  of  a  letter  written  by  the  captain  of 
another  ship,  in  which  he  stated,  that,  being  in  company  with 
the  ship  insured,  he  had  lost  sight  of  her  all  at  once  at  twelve 
o'clock  at  night,  she  having  been  the  day  before  reported 
leaky  by  her  captain,  and  a  hard  gale  having  ensued  the 
next  day;  it  was  held  that  this  intelligence  ought  to  have 
been  communicated  to  the  underwriter,  and  that  the  policy 
was  avoided  by  its  suppression,  although  in  point  of  fact  the 
intelligence  itself  turned  out  to  be  false,  and  the  ship  was 
not  lost  by  the  perils  of  the  sea,  but  by  capture,  which  did 
not  take  place  till  a  week  after  the  period  to  which  the  letter 
referred.  (A) 

The  following  case  is  a  further  Illustration  of  the  eame 
principle:  a  policy  was  effected  on  goods  on  board  ^^ship  and 
ships "  from  the  Canary  islands  to  London^  by  an  agent  of 
the  assured,  who,  at  the  time  of  effecting  the  policy,  kneir 
that  a  portion  of  the  goods  Intended  to  be  Insured  were 
loaded  on  board  a  ship  called  "  the  President;'*^  and  abo 
knew  that  the  President  had  been  reported,  in  a  paper  stuck 
up  at  Lloyd's,  as  having  been  fallen  In  with  on  her  voyage 


(<;)  Sec  the  dicta  of  Maasfield,  C.  J., 
3  Taunt.  44.,  and  of  Lord  £llcn- 
borough,  14  East,  497. 


(A)  Seaman   ».    Fonneretu,  2  ^' 
1183. 
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by  another  ship,  and  parted  from  being  deep  and  leaky ;  the  Definition  and 
offent^  however,  did  not  inform  the  underwriter  that  the  Pre-  f^iel.  ^^^" 
sident  was  one  of  the  ships,  on  board  which  part  of  the  goods 
insured  had  been  loaded,  so  that  the  underwriter  had  no  means 
of  applying  the  intelligence  at  Lloyd's  to  the  particular  ship 
and  goods  on  which  the  insurance  was  effected :  under  these 
circumstances  the  Court  of  Common  Pleas  held,  and  the 
Court  of  King's  Bench  confirmed  their  decision,  that  the 
suppression  of  this  fact  by  the  assured  avoided  the  policy, 
although,  in  point  of  fact,  it  turned  out  that  the  intelligence 
at  Lloyd's  was  unfounded,  the  President  never  having  been 
deep  or  leaky  on  any  part  of  the  voyage  insured,  and  she 
was  lost,  not  by  perils  of  the  seas  at  all,  but  by  capture,  which 
occurred  three  weeks  after  the  period  referred  to  in  the  paper 
writing,  {i) 

The  result,  therefore,  is,  that  every  concealment  of  a  ma-  Result  of  the 
terial  fact,  whether  by  principal  or  agent,  by  design  or  mis- 
take, avoids  the  policy ;  and  that  it  has  this  effect,  although 
the  intelligence  suppressed  should  ultimately  turn  out  to  be 
untrue,  or  the  loss  to  have  arisen  from  a  cause  quite  different 
from  that  which  the  intelligence,  if  communicated,  might 
have  given  reason  to  apprehend. 

The  practical  rule  for  policy  brokers  and  other  agents.  Practical  rule 
therefore,  is  to  disclose  to  the  underwriter  all  they  know 
respecting  the  proposed  adventure,  and  not  to  exercise  their 
own  judgment  as  to  the  materiality  of  any  part  of  the  in- 
formation they  possess ;  for  if  they  do  not  disclose  the  whole, 
and  what  is  kept  back  appears  to  the  court  to  be  material, 
the  policy  will  be  avoided,  though  the  concealment  was  with- 
out any  intention  of  fraud,  and  arose  merely  from  an  error 
of  judgment.  (7) 

(1)  Lynch   ©.   Hamilton,  3  Taunt.         (J)  See  per  Curiam   in  Shirley  v, 
41.    Lynch  v.  Durnsford,  14  East,  494.     Wilkinson,  Dougl.  306. 
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Sect.  II.    Concealment  of  Time  of  Sailingy  and  other  Facts 
tending  to  show  the  Ship  a  Missing  Ship. 

Concealment  of  §  200.  A  conccalnicnt,  therefore,  being  the  suppression  of 
8ailinp,  and  material  facts,  and  all  facts  being  material  which  can  influence 
tendhi^to^show  ^^^^  judgment  of  thc  underwriter  either  in  determining  to  take 
the  ship  amtw-  the  risk  at  all,  or  to  take  it  at  a  lower  premium,  it  follows 

that  every  thing  which  the  assured  privately  knew,  which 

might,  if  communicated,  affect  the  mind  of  the  underwriter 
as  to  either  of  the  above  points,  is  material,  and  ought  to  be 
disclosed,  {k) 

Such  is  thc  principle  of  which  all  the  decided  cases  are 
only  so  many  illustrations  variously  modified  by  a  great 
variety  of  different  circumstances. 

In  proceeding  to  consider  them,  we  will  take  first  those 
which  relate  to  the  concealment  of  the  time  of  the  ship's  sail- 
ing, and  other  facts  important  as  tending  to  show  the  ship  to 
be  a  missing  ship. 
Time  of  ship's         Formerly  it  seems  to  have  been  considered  that  a  conceal- 
only"be*cwn-      ^^^^  of  the  time  of  the  ship's  sailing  was,  in  all  cases,  fatal 
municatcd  to  the  policy ;  but  "  the  law  "  is  now  clearly  settled  that  a  party 

when  there  is       , 

reason  to  sup-     is  "  not  bound  to  communicate  the  time  of  the  sailing  of  a  sUp, 

iniMin/shipat  '^^'^**'»  ^^  ^^^  ^^^^  ^f  effecting  the  policy ^  the  ship  is  what  is 
the  time  of        called  a  missing  ship  ( /) ;  '^    i.  e.  has   been    so   long:  on  the 

effecting  the  ,  ,  /  ,  ,      , 

policy.  voyage  that  thc  owner  has  reason  to  suspect  that  she  has  met 

with  some  casualty. 
Generally  When  a  ship  shall  be  considered  out  of  time,  or  a  missiiiu 

speaking,  a  ship  gf^i^^  must,  of  coursc,  dcpcud  on  the  voyage  on  which  she  is 

be  a  missing       iusurcd,  and  will  vary  with  the  circumstances  of  each  parti- 
ship  when  she  . 
has  not  been         CUiar  CaSC. 

the  bn^'^L^s?"  Generally  speaking,  a  missing  ship  may  be  said  to  be  one 

ordinary  safe      which  is  not  heard  of  after  the  longest  ordinary  safe  time  /« 
the  voyage  is      which  the  voyage  is  performed  on  which  she  is  insured,  (m) 

performed. 

(*)  See  the   observations  of   Lord         (m)  Per  Wilde,  ur^fuendo,  in  B\um 
Mansfield  in  Carter  v.  Boehm,  3  Burr.     Vi  Larkins,  ibid.  S91. 
1909. 

(/)  Per  Tmdul,  C.  J.,   in   Elton  r. 
Larkius,  5  C.  &  P.  399» 


1 

i 


OR  SUPPRESSIO  VERT.  541 

Without  attempting  to  cite  all  the  cases  that  have  turned  Concealment  of 
on  this  point,  we  will  select,  by  way  of  illustration,  1st,  some  saUin^,and  ^ 
of  those  in  whicli  the  conceahneut  of  the  time  of  the  ship's  o^**^''  ^*^''* . 

*        tending  to  snoTT 

sailing  has  been  held  fatal  to  the  policy  ;  and,  2ndly,  some  of  the  ship  a  mist- 
those  in  which  it  has  been  regarded  as  immaterial.  '"^ '  *^' 

§  201.  Where  a  shipowner,  on  the  227id  of  February ,  liaving  Cases  in  which 
received  information  that  his  ship  had  sailed  from  the  coast  of  nje^^  ^f  ^^J 
Africa  on  the  2nd  of  October,  directed  his  broker,  ''as  the  time  of  sailing 

•^  has  been  held 

ship  had  beeii  rather  long,  and  he  did  not  think  it  prudent  to  fatal  to  the 

Dolicv* 

run  so  large  a  risk  at  so  critical  a  time,^^  to  effect  an  insurance   „  ,.   '    «  ,  . 

•^  '  Policy  effected 

on  her  "  at  and  from  the  coast  of  Africa  to  the  West  Indies;"  on  the  22rf 

adding,  "  We  expect  to  hear  from  her  soon  ;  "  and  ordering  ship  from 

the    broker  to   communicate  to  the  underwriters  "  that  the  jf'^'f*'/^,.*^® 

ship  was  on  the  coast  on  the  2nd  of  October,"  but  saying  without  com. 

nothing  of  her  having  sailed  on  that  dag :  the  court  held  that  that  she  had 

the  suppression  of  this  last  fact  was  fatal  to  the  policy  ;  or,  in  AfHcan^oast^^ 

the  words  of  Lord  Mansfield,  "  Tliat  the  plaintiff  having  con-  on  2d  ()ctober. 

cealed  a  material  part  of  the  information  he  received,  it  was  a  Schoolbred, 

fraud,  and  the  underwriters  were  not  liable."  (n)  J^^"^'  *"*  ^""^ 

In  this  case,  even  if  the  time  that  had  elapsed  between  the  Remarks  on 

2nd  of  October  and  the  22nd  of  February  (nearly  five  *^**^*'^- 
months)  was  not  enough  to  make  the  ship  a  missing  ship, 
which  may  well  be  doubted,  yet  the  facts  of  the  case,  as 
stated,  show  a  fraudulent  intention  on  the  part  of  the  assured, 
which  would  alone  be  sufficient  to  have  avoided  the  policy, 
even  had  the  time  of  sailing  not  been  material. 

So  where  the  assured,  on  the  24th  of  November,  received  a  Policy  effected 

letter  from  Lisbon,  written  on  the  8th  of  November,  inform-  cwnier,  on  ship 

inff  him  that  the  ship  was  then  ready  to  sail  from  that  port,  5**^^  Lisbon  to 

°  ^  /^  ^  ^  r       ^    London,  with- 

but  he  did  not  efiect  an  insurance  on  her  until  the  2nd  of  out  communi- 
December,  after  the  arrival  from  Lisbon  of  another  vessel,  written*froin '^ 
which  had  sailed  at  the  same  time  as  the  ship  Insured,  and  ilu'^^J^x*?"  '*^® 

*  '  8th  of  Novem- 

then  without  communicating  to  the  underwriters  the  letter,  he  her,  stating  that 
had  previously  received :  Lord  Kenyon  held  that  the  keeping  then  ready  to 
back  this  ktter  avoided  the  policy,  (o)  ^|i^f'*'«»  *»»** 

M* Andrew  ». 

(«)  Ratcliffe  v.    Schoolbred,   Mar-         (o)  M«Andrew  ».  Bell,  1  Esp.  373.      37V         ^' 
tlull  on  Ins.  466. 
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Concealment  of  In  tliis  case  his  lordship  considered  that  it  appeared,  upon 
saaing,  and  the  wholc  evidence,  that  the  plaintiff  did  not  intend  to  insure 
other  facts         ^jjj  j^^  belicvcd  the  ship  to  be  missinc^. 

tending  to  sIiott  *  ° 

the  ship  a  mut-       All  ships  Sailing  to  the  Baltic  touch  at  Elsinore  to  pay 

the  Sound  dues,  and  are  entered  in  a  list  called  the  Sound 


ing  ship. 


oiTship^saiifng  ^^^^  •  *^®  voyagc  from  Liverpool  to  Elsinore  can  be  per- 
from  Liverpool  formed  in  from  fourteen  to  eighteen  days,  and  the  list  be 

to  the  Baltic,  .  ^  . 

without  dis.  brought  to  England  in  ten  or  twelve ;  so  that,  in  thirty  days, 
8irw(^k8*had  ^^  ^^^  most,  it  cau  be  known  here  whether  a  ship  sailing  from 
elapsed  at  the  Liverpool  has  or  has  not  touched  at  Elsinore.  Hence,  where 
policy  without  an  insurance  was  effected  on  the  23rd  of  October,  on  a  ship, 
from  Elsinore.  fro™  Liverpool  to  the  Baltic,  and  it  appeared  that  the  ship 
Webster  r.  v^  ^^  sailed  from  Liverpool  on  the  7th  of  September,  or  more 

than  six  weeks  {forty^six  days)  before  the  policy  was  effected, 
and  no  news  been  heard  of  her  down  to  that  time.  Lord 
Kenyon  held  that  the  plaintiffs,  at  the  time  they  procured 
the  policy  to  be  effected,  must  have  suspected  the  ship  to  be 
a  missing  ship,  and  ought,  therefore,  to  have  communicated 
to  the  underwriter  the  time  of  her  sailing,  {p) 

In  this  case,  also,  his  lordship  remarked  upon  it  as  a  suspi- 
cious circumstance,  that,  though  the  plaintiffs  were  in  London 
at  the  date  of  the  policy,  and  could,  therefore,  have  had  no 
difficulty  in  effecting  it  there,  yet  they  had  chosen  to  get  it 
effected  at  Hull. 

It  is  also  observable  in  this  case,  that  the  underwriters  had 

inquired  of  the  broker  the  time  of  the  ship's  sailing,  and  that 

he  had  told  them  he  knew  nothing  about  it. 

Wiilcs  V.  Glo.        The  voyage  from  Berderygge  to  London   is  often  per- 

Puil.  Nriiep.    f<>rmed  in  four  or  five  days,  and,  when  the  weather  is  not 

^^-  favourable,  in  about  ten  days.     On  the  15th  of  December, 

the  consignees,  in  London,  received  from  the  shipper  of  the 
goods  in  Berderygge  a  letter,  written  from  thence  on  the 
30th  of  November,  containing  these  words :  "  I  think  the 
captain  will  sail  to-morrow  ;  but  should  he  not  be  arrived  in 
your  port,  be  so  kind  as  to  make  the  insurance  as  law  as  yo^ 
possibly  can  on  my  account.'^ 

{p)  Webster  0.  Foster,  1  Esp.  406. 
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The  consignees  accordingly  effected  an  insurance  on  the  Concealment  of 

goods  **  from  Berderygge  to  London,"  on  the  14th  of  Decern-  filing,  and 

ber,  the  day  after  receivinfj  this  letter,  and  without  communi-  f ^**^r  ^*^*' . 

^                J                               o                       '  tending  to  show 

eating  it  to  the  underwriters.     It  turned  out  that  the  ship  the  ship  a  miw- 

did  not,  in  fact,  sail  till  the  24th  of  December ;  yet  the  court  *"^ '  '^' 


held  the  suppression  of  the  letter  to  be  a  fatal  concealment, 
and  though  the  jury  had  found  for  the  plaintiff,  on  the  ground 
that  the  concealment  was  not  material,  they  sent  the  case 
down  for  a  new  trial,  in  which  a  verdict  was  given  for  the 
defendant.  (9) 

The  court  took  notice  that  it  appeared  from  the  terms  of 
the  shipper  s  letter  that  a  high  premium  would  probably  be 
exacted  if  the  ship  had  not  arrived  before  his  letter,  (r) 

In  this  case,  also,  the  court,  although  they  admitted  that  Though  the 
great  respect  was  due,  on  such  a  point,  to  the  opinion  of  the  materialit^  of 
jury,  yet,  as  they  thought,  in  the  particular  instance,  that  *  concealing"* 
their  judgment  had  been  too  hastily  formed,  they  sent  the  within  the  pro- 
case  down  for  a  new  trial.    In  a  subsequent  case,  before  Lord  jury,  yet  the 
EUenborouffh,  the  court  took  the  same  course,  and  his  lord-  ®^"''  "^^^  *^"^ 

o    '  '  down  the  case 

ship  laid  it  down  that  though  the  question  of  the  materiality  for  a  new  trial, 
of  a  concealment  was  one  properly  for  the  consideration  of  they  have  de- 
the  jury,  yet  if  the  court  liad  reason  to  think  that  they  came  ^^^^^  wrongly 

•'•''•'  •'on  the  point. 

to  a  wrong  conclusion  on  the  point,  it  might  set  them 
right.  (*)  "  I  should  say,"  observes  Lord  Abinger,  "  that 
though  it  be  generally  true  that  the  materiality  of  the  fact  is 
a  question  for  the  jury,  yet  the  judge  ought  to  take  care  that 
the  jury  are  not  misled  by  any  thing  that  comes  out  in 
evidence."  if) 

Thfe  jury,  however,  seem  to  be  the  proper,  if  not  the  sole,  Thejur>arc, 
judges  of  the  question  whether  a  given  ship  shall,  with  re-  ^ll  judgw  of 
ference  to  the  average  duration  of  the  voyage  and  the  ireneral  ***®  question, 

...  •!         1  whether  a  given 

course  of  navigation,  be  considered  out  of  time^  or  a  missing  ship  on  a  given 

Toyagc  is  **  ovt 
of  time," 

(9)  Willes  V,  Glover,  1  Bos.  &  Pull.  198.,  and  the  dicta  of  Lord  Abinger 

N.  R.  14.  in  Mackintosh  v,  Marshall,   11  Met^s. 

(r)  Ibid.  16.  &  Wels.  126. 

(«)    Per     Lord     Ellenborough     in         (t)  Per  I^rd  Abinger,  1 1  Mees.  & 

Bridges  v.  Hunter,  1  Maule  &  Se).  18.  Wels.  126. 
See  also   Elton  v.  Lark  ins,  8  Bingh. 
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Concealment  of  sMpy  at  the  datc  of  the  policy ;  and  If  this  point  has  been 
saUing,and'  adequately  presented  to  their  attention,  the  court  will  not, 
other  facts         exccpt  in  a  very  clear  case  indeed,  disturb  the  judgment  they 

tending  to  showr  *  •'        ^  '  J      t>  J 

the  ship  a  mis9-  havc  formed  upon  it.  (u) 

"f   .'^! The  following  case  may  be  added,  as  a  still  further  illus- 

HuntcT  ^  tration  of  the  principle  thus  laid  down :  — 

I  M.  &Sel.  14.  .An  insurance  was  eifected,  on  the  I2th  of  November,  on 

Non-communU        ,  iiirv  t  n  ^  t»  i» 

cation  of  time     wmcs  ou  board  the  Staff,  ^*  at  and  from  Oporto  to  LiverpooJ, 
tiiaT*ship'sa?ied  "  *^  return  four  guineas  per  cent,  for  convoy  and  arrival" 
with  convoy.      Twclvc  days  bcforc  effecting  this  insurance,  the  plaintiff  had 

received  two  letters,  written  from  Oporto  ;  one  on  the  llthof 
October,  stating,  "  We  are  loading  the  wines  on  board  the 
Stag,  Captain  Whatley,  who  pretends  to  sail  after  to-mor- 
row;"  the  other  dated  the  13th  of  October,  enclosing  the  bilb 
of  lading,  which  were  filled  up  with  the  words  "  Hlth  eon' 
roy."     Neither  of  these  letters  were  communicated  to  the 
underwriters.     The  Stiig,  it  appeared,  did  sail  from  Oporto 
on  the  13th  of  October  to  join  convoy;  but,  failing  to  come 
up  with  it,  was  obliged  to  put  into  Lisbon.     The  convoy 
with  which  she  ought  to  have  sailed  arrived  in  London  with- 
out her  on  the  31st  of  October,  and  on  the  Ist  of  November 
a  list  of  the  ships  that  had  sailed  with  it  was  entered  at 
Lloyd's,  in  which  the  name  of  the  Stag  was  not  included. 
It  was  contended  at  the  trial  that  the  non-communication  of 
these  two  letters  was  a  material  concealment ;   because,  if 
communicated,  the  underwriters,  on  reference  to  the  convoy 
list  at  Lloyd's,  would  have  ascertained  that  the  ship,  at  the 
time  of  effecting  the  policy,  was  a  missing  ship.     Lord  EUen- 
borough  told  the  jury  that  the  question  was,  whether  a  dis- 
closure of  these  letters  would  probably  have  varied  the  judgment 
of  the  underwriter  so  as  to  have  induced  him  either  to  decline 
subscribing  the  policy,  or  to  demand  a  higher  premium  ;  that  if 
such  might  have  been  the  consequence  of  a  disclosure  of  them, 
they  were  material  letters  to  be  communicated.     The  jury,  not- 
withstanding, found  a  verdict  for  the  plaintiff;  but  the  court, 

(u)  Littledale  v.  Dixon,  1  Bos.  &     5  C.  &  P.  85.  382.     &  a    8  Blogh. 
Pull.   N.  R.  151.     Elton  v    Larkins,     198. 
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thinking  they  had  come  to  a  wrong  conclusion  on  the  fiicts,  Concealment  of 

.J  .   •  1    /  \  time  of  ship's 

granted  a  new  trial,  (t?)  sailing,  ^  J 

other  facts 
tending  to  show 

S  202.  In  the  cases  hitherto  considered,  the  facts  withheld  the  ship  a  mif«. 
were  deemed  material^  because  tending  to  show  that  the  ship  "^    '^' 


was  a  missing  ship  at  the  time  of  effecting  the  policy ;  where  ^J^  *"  ^J***^^ 

they  have  not  this  tendency^  their  concealment  will  not  be  mentofthe 

«  ,    I  .      .,  1*  time  of  sail  inff, 

fatal  to  the  pobcy.  &c..  has  not 

Thus,  where  it  was  proved  that  the  usual  time  for  perform-  ^^  to'th^^"^ 

ing  the  voyage  from  Youghall  (in  Ireland)  to  Weymouth  policy. 

was  eight  or  ten  days^  and  it  appeared  that  the  policy  was  ^^^^  »hip  has 

effected  only  nine  days  after  that  on  which  it  was  stated,  nine  days,  and 

in  a  letter  written  from  Lismore  near  YoughaU,  that  the  ship  length^^e 

was  to  sail.  Chief  J.  Gibbs  ruled  at  nisi  prius.  and  the  court  ^P^*^®  "  ^"^^ 

'  ^  r         »  ^gfit  to  ten 

held  in  banc,  that  the  ship  could  not  be  considered  as  a  days, 

missing  ship  when  the  policy  was  effected,  and  therefore  luie,  5  Taunt, 

that  the  non- communication  of  the  letter  announcing  the  ^'** l^^^' 
time   of  her  sailing,  was  not  such  a  concealment  as  would 
avoid  the  policy,  (w?) 

In  the  two  following  cases,  as  the  evidence  upon  the  whole 
showed  that  the  facts  concealed  would  not,  if  disclosed,  have 
led  the  underwriters  to  conclude  the  ship  to  be  a  missing 
ship,  their  suppression  was  deemed  immatcriaL 

A  policy  was  effected  at  fVhiteliaven  on  the  8th  January^  Concealment  of 

upon   the   ship   Cumberlandy   "  at   and  from  Barbadoes   to  remlrkaWy  f^t 

Liverpool,"  in  consequence  of  a  letter  of  orders  from  a  Liver-  *"^  copper 

sheathed  vesseU 

pool  broker,  in  which  he  said,  ^^  The  Cumberland^  we  expect,  which  had  left 

will  have  taken  her  departure  from  Barbadoes  on  the  26^A  of  fore^he*ship 

November ;  the  Barton  sailed  on  the  24th,  and  arrived  at  »"*V'cf •  ^^ 

arrived  three 

Liverpool  last  Sunday  (the  5th  January),  but  she  is  cop-  days  before  the 

pered,  and  a  remarkably  fast  vessel."    This  letter  was  shown  Si*ip^was"cffw:t- 

to  the  underwriters  at  the  time  of  effecting  the  policy :  but  it  ?^  ^^  ^^]^  ^ 

*^  ^        ^  '         ^  immaterial,  the 

further  appeared  that  another  ship,  called  the  Affreeable,  which  ship  insured 

had  left  Barbadoes  on  the  29th  November,  had  also  arrived  not"coppered*, 

ut  Liverpool  on  the  5th  of  January.     It  was  shown,  how-  J^^^r  o°,jnoj 

(v)  Bridget  r.  Hunter,  1  Maulc  &        (w)  Foley  v,  Moline,  5  Taunt.  430. 
8cL  14.  1  MursbaU's  Bep.  117.  S.  C. 
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Cdhcealment  of 
time  of  ship's 
sailing,  and 
other  facts 
tending  to  show 
the  ship  a  miM- 
ing  ship, 

so  far  out  of 
time  as  to  be 
considered  a 
missing  ship 
when  the  order 
was  given  to 
insure. 
Littledale  v. 
Dixon,  1  Bos. 
&  Pull.  N.  R. 
151. 


A  ship  out 
thirty-seven 
days  from 
Cadiz  to  Lon- 
don, not  neces- 
sarily a  mittiiuf 
thipy  so  as  to 
make  disclosure 
of  her  time  of 
sailing  neces- 
sary. 

Elton  0.  Lar- 
kins,  8  Dingh. 
198. 


ever,  that  thU  ship  also  was  coppered  and  remarkably 
fast ;  the  arrival  of  both  these  vessels  liad  been  entered  by 
the  Liverpool  broker  in  his  book,  but  the  arrival  of  the 
Agreeable  was  not  communicated  to  the  underwriters;  the 
Cumberland  was  not  coppered,  was  full  built,  and  a  alow 
sailer,  and  was  not  considered  a  missing  ship  at  the  time  the 
letter  of  orders  was  written :  a  witness  for  the  plaintiff  also 
swore  that  a  knowledge  of  the  arrival  of  the  Barton  and 
Agreeable  could  not  have  varied  the  premium.  Upon  these 
facts  the  jury  found  for  the  plaintiff,  and  Sir  James  Mans- 
field refused  to  disturb  their  verdict,' on  the  ground  that  they 
alone  could  decide  whether  the  fact  not  communicated,  viz., 
the  arrival  of  the  Agreeable,  was  a  reason  for  considering 
the  Cumberland  out  of  time  or  not.  {x) 

An  insurance  was  effected  on  the  ship  Fanny,  "  at  and 
from  Cadiz  to  London^^  on  the  29th  of  December^  at  wliich 
time  the  plaintiff  was  in  possession  of  a  letter  written  to  Iiira 
from  Cadiz  by  the  captain  of  the  Fanny^  from  which  it 
appeared  that  she  was  to  sail  on  the  22d  of  November:  this 
letter  the  plaintiff  never  communicated.     The  main  question 
in  the  cause  ultimately  turned  out  to  be,  whether  the  Fanny, 
having  been  thus  out  thirty-seven  days  from  Cadiz  to  Loft- 
don  at  the  time  of  effecting  the  policy,  could  fairly  be  called 
a  missing  ship ;  as  to  this  the  evidence  was  conflicting,  but 
the  jury  having  found  for  the  plaintiff,  the  court  refused  io 
disturb  their  verdict,  {y)   dn  a  more  recent  case,  facts  tend- 
ing to  show  that  the  ship  had  been  out  forty-one  days  od  a 
voyage  from  Seville  to  London^  were  held  material,  and  their 
non-disclosure  to  vitiate  the  policy,  (z) 


Not  only  must 
the  time  of  the 
ship's  sailing  be 
truly  disclosed, 
but  all  other 
facts  which 
may  reasonably 
lead  the  under- 
writer to  infer 
that  the  ship  is 
a  missing  ship 
when  he  is 
called  to 
insure  her. 


§  203.  Not  only  must  the  time  of  the  ship's  sailbg  be  dis- 
closed, but  all  other  facts  must  be  fully  and  fairly  communi- 
cated to  the  underwriter,  which,  if  imparted,  must  have  led 


(f)  Littledale  t*.  Dixon,  1  Bos.  & 
Pull.  N.  It  151.  Mr.  MarshaU  thinks 
this  case  wrongly  decided ;  but  see  the 
Inter  case  of  £Iton  v,  Larkins,  8  Bingh. 
198.     S.  C.  at  N.  Pr.  5  C.  &  P.  85. 


(y)  Ellon  r. Larkins,  SC.fi^^'  "•^* 
385.     8  Bingh.  198. 

(2)  Elkin  V.  Jansen,  13  Meet  & 
Wcls.  CSS, 
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him  to  iDfer,  as  a  reasonable  man,  that  the  ship  was  a  missing  Concealment  of 
ship  at  the  time  the  policy  was  effected.  sailing,  and  * 

The  following:  cases  illustrate  this  point :  —  ^^^^,^  '"^*^  ^ 

^  *^  tending  to  show 

A  merchant  at  Sidney  having  consigned  a  cargo  of  seal  the  ship  a  misM- 
skins  to  England  by  the  ship  Cumberland  (which  had  sailed  *"^ '  *^' 
from  Sidney  about  the  end  of  April,  and  was  to  sail  from  t^^"^of  J"fei^. 
Van  Diemen's  Land  about  the  last  week  in  May),  sent  an  ing  order  to  in- 

,  ,  sure,  and  delay 

order  io  insure  this  risk  by  the  Australia  (which  sailed  from  in  insuring, 
Sidney  on  the  20th  of  May),  directing  his  London  corrc-  s"ch  order? 
spondents  to  wait  thirty  days  after  the  arrival  of  the  Australia  \'f  Jd  fatal. 

*  ^        y  llickardii  v. 

before  effecting  the  insurance  on  the  Cumberland,  in  order  Murdock,; 

-        .       .,     ,  ^^        ,.  ,  ^         .   .  10B.&C.527. 

to  give  the  latter  ship  every  chance  of  arriving. 

The  London  correspondents,  after  receiving  this  order  by 
the  Australia^  kept  it  in  their  hands  for  thirty-six  days,  and 
then,  the  Cumberland  not   having  arrived,  and  two  ships 
haying  in  the  mean  time  come  in,  which  had  left  Sidney  after 
the  Australia,  they  procured  an  insurance  to  be  effected, 
informing  the  underwriters  of  the  time  the  Cumberland  had 
sailed  from  Sidney,  and  was  expected  to  sail  from  Van  Die- 
men's  Land,  but  not  stating  when,  or  by  what  ship,  the  order 
to  insure  had  arrived,  nor  reading  that  part  of  the  order  in 
which  they  were  directed  to  wait  thirty  days  before  effccfing 
the  policy,  in  order  to  give  the  Cumberland  every  chance  of 
arriving. 

The  jury,  having  found  this  a  material  concealment,  the 
court  refused  to  disturb  their  verdict,  being  unanimous  that 
the  time  when  the  order  to  insure  was  received,  and  the 
delay  which  had  been  interjiosed  before  insuring,  were  facts 
which  ought  to  have  been  communicated  to  the  under- 
writers, (a) 

Two  ships,  the  Fruiter  and  the  King  George,  both  sailed  Concealment  of 

*  ^  ./  '  time  when  ship 

from  Malaga  for  London;  the  first  on  the  9th  of  October,  was  last  seen: 

the  second  on  the  10th:  the  two  ships  both  passed  safely  westbury  p. 

through  the  Straits  of  Gibraltar,  and  were  frequently  in  « ]vr^^"3i 

sight  of  each  other  till  the  21st  of  October,  on  which  day  the  Wcls.  267. 

(a)  Rickards  r.  Murdock,  10  B.  &  Cr.  527.     See  S.  C.  at  N.  P.      Danson 
h  LI.  S21.  and  LI.  &  WeU.  132. 

N  K   2 
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Concealment  of  Fruiter^  being  then  off  Oporto,  parted  company  with  the 
sailing,  and       King  George  in  a  gale.     The  Fruiter  arrived  in  London  on 
tendbifftoshow  ^^^  ^^^  of  Octobcr,  and  her  captain  communicated  these 
thcsiiipamiM-  facts  to  the  plaintiff,  who,  on  the  3d  of  November,  effected 
a  policy  on  the  Bang  George  "  at  and  from  Malaga  to  Lon- 
don," at  the  same   time  informing   the  underwriter  (who 
himself  knew  by  Lloyd's  lists  when  the  Fruiter  had  arrived) 
of  the  time  at  which  the  two  ships  had  sailed  from  Malaga, 
but  not  telling  him  that  the  captain  of  the  Fruiter  had  seen  the 
King  George  off  Oporto  on  the  2\8t     The  Fruiter  had  made 
the  voyage  in  the  average  time ;  and  the  King  George  had, 
in  point  of  fact,  been  lost  in  a  storm  in  the  chops  of  the 
Channel  on  the  25th  of  October,  four  days  after  the  Fruiter 
had  parted  company  with  her.     Lord  Abinger,  at  the  trial, 
told  the  jury  that,  in  his  opinion,  the  fact  of  the  Fruiter 
having  seen  the  King  George  off  Oporto  was  not  material 
to  be  communicated  to  the  underwriters,  and  the  jury  accord- 
ingly found  for  Ihe  plaintiff.     On  motion  for  a  new  trial, 
however,  it  was  contended,  that  as  the  plaintiff  knew  both 
ships  had  been  together  off  Oporto,  the  fact  that  the  one 
had  arrived  in  London  five  days  before  the  other,  was  suf- 
ficient to  show  that  the  latter  was  a  missing  ship,  at  the  tune 
the  policy  was  effected,  on  a  voyage  from  Oporto  to  London^ 
>vhich,  under  the  circumstances,  must  be  regarded  as  the 
only  voyage  material  to  the  consideration  of  the  case:  as 
this  point  had  not  been  put  to  the  jury  at  the  first  trial, 
and  as  Mr.  Baron  Parke  seemed  to  think  the  conceahnent 
material,  the  court  granted  a  new  trial,  (i) 
Not  disclosing        When  the  master  abroad  draws  a  bill  on  his  owners  at 
disbursements    homc  for  thc  disbursements  of  the  Ship,  that  is  a  fact  from 
wns  drawn,  or    ^yjjj^jjj  ^j^^  comiilction  of  the  sliip's  loading,  and  consequently 

when  It  arrived :  a  *^  ^^'  ^ 

held  fatal.  the  probable  time  of  her  sailing,  may  be  inferred.  Con- 
sen,  isMecs.  &  sequently,  where  the  master  of  a  ship,  which  had  been  for 
Wels.  655.        g^j^^^  ^jjj^^  loading  at  Seville^  drew  a  bill  on  his  owners  on  the 

11th  of  January  for  the  disbursements  of  the  ship  at  that 
port,  which  bill  had  been  sent  from  Seville  on  the  17th| 

(fc)  Wcstbury  i;.  Abcrdein,  2  Mccs.  &  Wels.  267. 


J 
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and  arrived  at  London  on  the  Slst  January,  the  Court  of  Concealment  of 

__      -  -111  1  •  1        •  timeofship*8 

ilixcnequer  expressed  no  doubt  as  to  the  point,  that  it  was  a  saiibg,  and 
material  conceahnent  in  a  broker,  who  had  effected  a  policy  ^j^* ^ show 
on  the  ship  in  question  on  the  21st  of  February  (at  which  theshipamiw- 

time,  with  reference  to  the  average  duration  of  the  voyage  

from  Seville  to  London,  she  was  a  missing  ship),  not  to 
have  mentioned  to  the  underwriters  when  the  bill  was  drawn, 
and  when  it  arrived,  (c) 

§  204.  Of  course  if  there  has  been,  not  merely  a  suppression  If  there  has 
of  the  truth  as  to  the  time  of  the  ship's  sailing,  but  a  positive  a  TOncealment^ 
or  virtual  misrepresentation  of  the  fact,  that  will,  a  fortiori^  ^|^®  ^"^*^  *■ 
vitiate  the  policy  in  all  cases  where  a  true  and  full  disclosure  the  ship*8  sail- 
would  have  led  the  underwriter  to  infer  that  the  ship  was  a  jw^'  TyL^i" 
missing  ship  at  the  time  of  effecting  the  insurance.  mwreprwenta- 

The  ship  Ocean  sailed  from  Elsinore  for  Hull,  in  rough  that  will,  a /or- 
weather,  on  the  26th  of  July ;  six  hours  after,  in  the  course  policy, 
of  the  same  day,  the  owner  of  the  Ocean  sailed  from  Elsinore  Statement  that 

shiD  was  "  all 

for  Hull  in  another  ship ;  the  voyage  between  the  two  places  well  at  E.  on 
is  sometimes  completed  in  four  or  five  days,  but  its  average  ^thouuutini** 
duration  is  from  eight  to  ten ;  owing,  however,  to  tempes-  "  the  fact  was, 

_^  ,  ,  that  she  had  on 

tuous  weather,  the  owner  of  the  Ocean  did  not  arrive  at  that  day  sailed 
Hull  till  the  9th  of  August,  or  fourteen  days  after  leaving  h^iJJg^fo^e  a 
Elsinore,  when,  findins^  that  the  Ocean  had  not  yet  arrived,  "^*P  ^*^»f*»  ^ 

,  ,  •  ,  ,  since  arrived, 

he  immediately  caused  his  broker  to  effect  an  insurance  on  after  a  very  long 
her  *^at  and  from  Elsinore  to  Hull,  from  the  26th  July  tuous7«S^: 
inclusive;**  the  broker,  at  the  time  of  effecting  this  policy,  5r-^*!^'**«  . . 
did  not  communicate  to  the  underwriter  that  the  Ocean  had  i  B.  &  Aid. 
sailed  six  hours  before  the  ship  which  had  arrived,  nor  the 
fact  of  that  ship's  arrival,  but  merely  said  that  the  Ocean 
was  "a//  well  at  Elsinore  on  the  26th  of  July  ^^     The  court 
held  that   this   was  a  material   concealment  fatal  to  the 
policy,  (rf) 

A  Liverpool  merchant,  on  whose  account  a  quantity  of  Stating  that  m 
train  oil  was  to  be  shipped  at  St  John's,  Newfoundland,  on  \l\\^^nd^^ 

December,  and 
not  communi- 
cating letters, 
(e)  Elkin   v.  Jansen,   13  Mees.  &         (d)  Kirby  r.   Smith,  1   B.  &  Aid. 

Well,  655.  672. 

N  N    S 


550  OP  CONCEALMENT, 

Concealment  of  board  the  Elizabeth^  wrote  on  the  27th  of  January  to  his 
sailing,  and  brokcrs  in  London  to  eftect  an  insurance,  telling  them  "  that 
other  focts         YiQ  had  advices  from  St.  John's  of  the  27th  of  December,  of 

tcndni<;  to  show  •^  ' 

the  ship  a  mUt-  the  train  oil  being  shipped  for  him  on  board  the  Elizabeth,  to 
'- sail  the  end  of  the  month."     1st.  This  was  not  true :  he  had 

III* 

cffecfinff  the '^  received  no  advices  of  that  date  from  St.  John's,  but  had  been 
policy,  by  merely  told,  that  intelligence  from  St.  John's  doum  to  the 

which  It  ap-  ^ 

]>(!arcd  that  she  27th  had  comc  to  hand,  which  made  no  mention  of  the  sailing 
the^ajthof  that  ^^  *'^®  Elizabeth.     2d.  It  involved  a  suppression  of  truth; 

month,  and  that  fQ^  ])efore  ffivin<;  the  order  to  insure.  Mackintosh  had  re- 
time was  to  l>e         ^  o         o 

allowed  her,  in  ccivcd  two  letters  from  St.  John's,  both  dated  the  24dl  of 
the  insurance:  December y  but  the  second  not  sent  till  the  30th,  in  the  first 
held  fatal.  ^f  which  his  Correspondents  stated  that  the  Elizabeth  teas  to 

Mackmtosh  v.  *■ 

Marshall,  sail  Oil  the  25th,  that  she  was  a  new  vessel,  that  he  could  en- 

Wels.  116.         deavour  to  save  the  insurance  by  giving  three  or  four  days, 

according  to  the  state  of  the  weather  in  England ;  and  in 
the  second  they  said,  "  You  can  allow  her  from  sixteen  to 
twenty  days ;  you  can  run  a  reasonable  risk  to  save  the  in- 
surance, but  all  will  depend  on  the  state  of  the  weather." 
Neither  of  these  letters  were  communicated  to  the  underwriter) 
but  the  insurance  was  effected  on  the  27th  January  solely  on 
the  letter  of  instructions  sent  to  the  broker  by  Mackintosh : 
tlie  court,  as  to  this  part  of  the  case,  were  clearly  of  opinioo, 
that  these  facts  showed  both  a  positive  mis-statement  and  a 
material  concealment,  both  an  allegatio  falsi  and  a  suppress 
veriy  either  of  which  were  sufEcient  to  avoid  the  policy,  {e) 
Query,  whether       In  this  casc,  the  couuscl  for  the  underwriter,  besides  the 
the  assured  Is     objection  arising  from  the  non-communication  of  the  letters, 
endcavounnjr      ^^^  ^^^  admissiou  of  improper  evidence,  contended,  that  the 

to  save  the  in-  *■      *  ' 

surancc  ought     underwriter  ought,  at  all  events,  to  have  been  informed  tho^ 

to  be  com  muni-  ,  ,  -tr     D 

cated.     Seinbie,  the  ttssurcd  was  cndeavouring  to  save  the  insurance,     Mr.  J* 
IVtlt^pL'rT  ^I*^"l^>  however,  who  tried  the  case,  told  the  jury  that  the 

that  the  assured 
intended  not  to 
effect  the  policy        («)    Mackintosh    v.    INIarshall,     1 1      Elizabeth's    railing ;    and   one  n*"* 

till  there  was        Mccs.  &  Wcls.  116.     The  jury,  at  the  ground  on  which  the  court  gt*"'*" 

reason  to  sup-      trial,  had  found  for  the  plaintiff,  partly  the  new  trial,  was,  that  this  presump- 

)iose  the  ship  a    ^^  ^^^  ground  that   the   underwriter  tiou  did  not  arise,  as  the  underwriter 

^       ^'        must  be  presumed  to  have  consulted  must  be  taken  to  have  relief  o^*  ^ 

Lloyd's  lists   from    which   he  might  misrepresentation.     Thii  part  ^  ^ 

have  inferred  the  true   time  of   the  case  is  noticed,  po$t* 
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direction  not  to  insure  till  a  reasonable  risk  had  been  run,  Concealment  of 

.    •!■         ■■  •  ,  i*ijiii  time  of  ship*s 

was  not,  in  his  opinion,  a  circumstance  which  the  broker  wa^  galling,  and 
bound  to  communicate.     In  moving  for  a  new  trial,  the  ot*»ef^t» 

®  ^  ^       tendmgtoshow 

counsel  for  the  underwriters  contended  that  this  was  a  mis-  the  ship  a  mwi- 

direction ;  but  the  court,  although  on  granting  the  rule  in  ^       

the  first  instance,  they  granted  it  generally  on  the  ground  of 
misdirectioD,  yet,  on  making  it  absolute,  they  did  not  parti- 
cularly allude  to  this  branch  of  the  alleged  misdirection,  but 
rested  their  judgment  almost  entirely  on  the  improper  admis- 
sion of  Lloyd's  lists  imder  the  peculiar  circumstances  of  the 
case. 

The  question,  therefore,  may  still  arise,  whether  circum- 
stances which  show  that  the  assured  was  endeavouring  to 
save  the  insurance  by  delaying  to  insure,  ought  to  be  com- 
municated to  the  underwriter. 

I  apprehend  that  no  general  rule  can  be  laid  down,  but 
that  the  necessity  of  communicating  this  circumstance,  like 
any  other,  must  depend  on  the  influence  it  might  have  in 
leading  the  underwriter  to  infer  that  the  ship  was  out  of  time 
when  he  was  asked  to  insure  upon  her. 

There  can  be  no  doubt  that,  in  all  cases  where  it  might 
reasonably  be  supposed  likely  to  have  this  effect,  the  direction 
to  delay  the  insurance  ought  to  be  communicated. 

Wherever,  in  fact,  it  appears,  that  the  intention  of  the  as- 
sured was  not  to  effect  the  policy,  till  there  was  reason  to 
suspect  that  the  ship  was  a  missing  ship ;  the  facts  tending 
to  show  this  ought  to  be  communicated,  {g) 


Sect.  IIL  Concealment  of  the  National  Character  of  the  Suih 
ject  insured,  and  of  other  Facts  tending  to  vary  the  Estimate 
of  the  Risk. 

§  205.  Any  circumstance,  within  the  knowledge  of  the  as^  the  national 
sured^  and  not  equally  within  the  knoioledge,  or  means  ofknow^  ^^'biert^^^  e^ 

and  of  other 
^  facts  tending  to 

(y)  See  the  dictum  of  Lord  Kenyon  in  INI*  Andrews  v  Bell,  1  Esp.  373.  "^^  */  ?**" 

mate  of  tb6 

N  N  4  risk. 
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Concealment  of  Jedge^  of  the  utiderwriteTy  which  affects  the  national  character 
character  of  the  ^^  the  subject  insurcd,  and  therefore  exposes  it  to  capture 
and  of^othcr^^'  ^^  detention,  must  be  disclosed  to  the  underwriters, 
facta  tending  to       If  the  fact,  though  material  to  the  risks,  be  of  such  a 

vary  the  esti-  •  i  •       i      i  it  /»     i 

mate  of  the        nature,  as  not  to  be  within  the  knowledge  oi  the  assured,  or 

^  ' not  within  the  means  of  information  which  he  may  fairly  be 

Any  fact  pri-  cxpectcd  to  possess,  he  will  not,  of  course,  be  bound  to  com- 
::«l^':rd    nxumcateit. 

which  affects  Thus  whcrc  a  ship,  warranted  Portuguese,  was  taken  by  a 

character  of  the  French  privatccr,  and  condemned  because  she  had  an  Eiujluli 
and  iherefoTO  '  supcTcargo  on  board,  and  it  appeared  tliat  the  French  govem- 
exposes  it  to      nicnt  had  recently  made  an  ordinance,  declaring:  all  neutral 

capture  or  de-  ^  •'  ?  o 

tcntion,  must     ships  liable  to  capture  where  the  supercargo  was  the  subject 

be  disclo^d  to  

the  under-  of  a  State  at  war  with  France^  Lord  Mansfield  held  that,  as 

writer.  neither  the  assured  nor  the  underwriters  appeared  to  liavc 

fact  be  neither  knowu  anything  of  this  ordinance,  the  former  was  not  guilty 

assuTed^nor^  of  a  material  concealment  in  not  disclosing  the  fact  that  the 

within  his  ship  had  Sailed  with  an  English  supercargo.  (A) 

means  of  know-  ,  ,  .    .  . 

ledge.  His  Lordship,  however,  was  of  opinion  that,  though  this 

Mayne  v,  Wai-  ordinance  was  contrary  to  the  law  of  nations,  yet,  if  the 

ter  Park   8th  ^    j     ^ 

cd/p.  431.         assured  knew  it,  it  would  have  been  a  material  concealmeot 
^2*471,       not  to  have  disclosed  the  fact  of  his  not  having  complied  with 
it ;  and  if,  on  the  other  hand,  the  underwriters  had  known 
of  it,  they  ought   to   have   inquired  who  was  to  be  8upe^ 
cargo,  (i) 
Standing  A  kuowlcdgc  of  the  political  state  of  the  world,  of  the 

mcrcantilTre-  allcgiancc  of  particular  countries,  of  their  standing  mercantile 
gulationsof       rcffulatious,  of   the   risk  and  embarrassment  aflfecting  the 

foreign  states  /»  t  i        t  i        •  il 

arc  presumed  coursc  of  trade  Contemplated  by  the  insurance,  must  ail 
the  under^"  ^  ncccssarily  be  imputed  to  the  underwriter,  and  therefore  need 
writer,  and        j^q^  ]yQ  discloscd  by  the  assured :  but  it  has  been  held  in  the 

need  not,  there-  ^  "^ 

fore,  be  dis-  United  States,  and  apparently  on  very  good  grounds,  that 
assured,^ jiuter,  the  ucw  or  shifting  regulations  of  foreign  states,  by  which 
inir  and  ****^*     *^®  property  is  exposed  to  seizure,  if  known  to  the  assured, 

occasional 

regulations.  ^^^  ^^^^  ^   Walter,  Park  on  Ins.     402.  404.     And  f  Marshall  r.  Union 

431.  8th  cd.     Marshall,  402.  471.  Ins.  Comp.,  Condj*8  Manball,  47S.; 

(t)  Marshall,  402.    471.     See    also     1  Phillips,  278. 

Barzillai   r.  Lewis,  Marshall  on   Ins. 
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ought  to  be  disclosed  by  him,  for  they  cannot  be  presumed  Concealment  of 

to  have  been  necessarily  within  the  knowledge  of  the  under-  character  of  the 

uirritpr  fh\  subject  insured, 

Wnier.^«;  and  of  other 

All  facts,  however,  Inina  peculiarly  toithin  the  knowledge  ^^^  tending  to 

,  ,,  vary  the  esti- 

of  the  assured,  which  may  expose  the  property  to  belligerent  mate  of  the 

risks,  ought  to  be  disclosed  to  the  underwriters.  ^^^J 


Thus,  it  has  been  held  in  the  United  States,  that  not  dis-  All/art«pri- 

closing  the  property  insured  belongs  to  a  house  established  to  the  assured 

and  doing  business  in  a  belligerent  state,  will  be  a  material  JJosc  th™  pr"" 

concealment,  and  defeat  a  policy  made  in  a  neutral  country  P^^'y  to  belli- 

,  /  .  ,  gcrent  risks, 

*^  for  whom  it  may  concern  (/) ; "  so  the  not  disclosing  that  ought  to  be 
enemy's  property  embarked  in  a  neutral  ship  was  covered  as  ^  *^,  ^^t  th*t 
the  property  of  a  neutral,  was  there  also  held  to  be  a  material  }^^  property 

,  ,     ,  ,  insured  belongs 

concealment  vitiating  the  policy.  (i»)  to  a  house  of 

Wherever,  in  fact,  the  national  character  of  the  property  cd  in  a  belii- 
insurcd  may  make  a  material  difference  to  the  risk,  it  ou(?ht  8*^^"*  V^l^l  ^ 

^  '         ■    o         or  the  fact  that 

to  be  disclosed.  goods  insured 

__  as  iiGutral  arc 

Thus  a  ship  and  goods,  the  property  of  an  American  sub-  really  enemy's 
ject,  were  insured  "  from  London  to  certain  ports  in  America  P'^"P*-''^y- 
against  all   risks,  American  capture  and  seizure  included ;^^  that  the  assured 
on  arrival,  the  ship  was  seized  by  the  American  government,  "^^^J^^p  in 
on  account  of  a  war  with  America,  which  had  broken  out  »» insurance 
before,  but  was  not  known  till  after,  the  policy  was  effected ;  rican  capture  .• 
the  fact  that  the  assured  was  an  American  subject  was  not  campMl  r. 
stated  on  the  face  of  the  policy,  nor  disclosed  by  the  broker  ^"".*^  4  B.  & 

1  -  T         1  nn  1  1     ,       ^  ,.  x^.       ,       Aid.  42C. 

to  the  underwriter:  Liord  ienterden  and  the  Court  of  King  s 
Sench  held  that  the  suppression  vitiated  the  policy,  because 
the  fact,  if  disclosed,  might  have  made  a  material  difference 
to  the  risk ;  for,  if  the  property  had  been  British  owned,  the 
owner  would  have  done  all  in  his  power  to  prevent  the  risk 
from  occurring,  but  if  American  owned,  he  might  lend  him- 


(*)  t  Moyt  »•  Oilman,  8  Mass.  Rep.  v,  Chesapeake  Ins.  Comp.,  I   Peters* 

36.      f  Blaggc  V,    New    York   Ins.  Sup.  C.  Ilep.  151.     1  Phillips,  278 — 

-omp.,    I    Caincs,   549.       1    Phillips,  2ft0. 

(m)  t  Stockcr  r.   Merchants*   Fire 

(0  t  Bauduy  v.  Union  Ins.  Comp.,  and  Marine  Ins.  Comp.,  6"  Mass.  llcp. 

a    Washington's  C.  C.  Rep.  391.,  cited  210.,  cited  Pliillips,  283. 
1-     Phillips,  278.     See,  however,  f  Buck 
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Concealment  of 
the  national 
ehsiractcr  of  the 
subject  insured, 
and  of  other 
facts  tendinf^  to 
vary  tlic  esti- 
in.'itc  of  the 
risk. 

That  ship,  in 
time  of  war,  has 
sailed  witlumt 
convoy  must 
be  diiiclosi'd, 
unless  she  is 
excepted  out  of 
the  opemtion 
of  the  Convoy 
Act, 

Sawtellt*.  I-^u- 
don,  1  Marsh. 
Hep.  90, 
5  Taunt.  358. 


AUteVt  if  the 
ship  is  within 
any  of  the  ex- 
ceptions of  that 
act. 

Ijong  V.  DufT, 
*2  BoF.  k  TuU. 
209. 


That  ship  is  a 
running  thip 
must  be  dis- 
closed. 

Reidr.  Ilarvey, 
4  D.  P.  C.  97. 

All  material 
facts  with  re- 
gard to  the 
state  of  the 
ship  on  the 
voyage,  ought 
to  be  commu- 
nicated, whe- 
ther known  by 
certain  intelli- 
gence, or 
doubtful 
rumour. 
]3a  Costa  r. 
Scaudaret, 
SP.Wms.  179. 


self  to  the  purposes  of  his  own  government,  and  assist  them 
in  obtaining  possession  of  the  property  insured,  (n) 

Unless  a  ship  be  witliin  the  exception  of  the  convoy  acts, 
her  sailing  without  convoy,  during  the  operation  of  those 
acts,  is  a  material  circumstance  which  must  be  disclosed  to 
the  underwriters.  A  broker  having  applied  to  an  undCT^ 
writer  to  effect  a  policy  on  the  shij)  Sophia,  from  Bristol  to 
Port  Mahon,  &c.,  with  liberty  to  seek,  join,  and  exchange 
convoy  in  the  English  and  Irish  Channels ;  the  underwriter 
stated,  that  a  ship  called  the  Sophia,  of  Bristol,  was  reported 
at  Lloyd's  as  being  then  at  sea  without  convoy ;  the  broker 
wrote  to  his  employer,  the  plaintiff,  inquiring  whether  this 
was  the  same  ship :  the  plaintiff,  in  reply,  told  Iiim  that  it 
was ;  that  she  was  to  have  gone  to  Falmouth,  to  join  convoy; 
but  that,  he  supposed,  the  wind  was  contrary  and  she  could 
not  fetch  the  port :  the  letter  containing  this  statement  was 
not  conmiunicated  to  the  underwriters,  and  the  court  held  that, 
as  the  ship  in  question  was  not  within  any  of  the  exceptions  of 
the  Convoy  Act,  the  concealment  was  fatal  to  the  jx)licy.(o) 

If  the  ship  is  foreign  built,  and,  therefore,  not  ^vithin  the 
scope  of  the  Convoy  Act,  the  fact  of  her  having  sailed  without 
convoy  need  not  be  communicated,  nor  yet  the  fact  that  she 
is  foreign  built,  or  otherwise  excepted  from  the  operation  of 
the  act ;  for  it  is  the  duty  of  the  undenvriter  to  obtain  this 
latter  infonnation  for  himself,  (p) 

Where  an  insurance  was  effected  on  ffoods  to  return  fire 
per  cent,  for  convoy  and  arrival ;  the  non-communication  of 
the  fact  that  the  vessel  was  to  be  a  running  ship  (of  which 
the  assured  was  aware),  was  held  fatal  to  the  policy,  (y) 

§  206.  All  material  information  communicated  to  the 
assured  with  regard  to  the  state  of  the  ship  in  the  course  of 
the  voyage,  unless,  indeed,  relating  to  matters  covered  by 
the  implied  warranty  of  seaworthiness,  ought  to  be  disclosed 

(n)  Campbell  v.  Inncs,  4  B.  &  Aid.  (/>)  Long  v.  Duff,  and  Loogr.  Bol- 

42G.  ton,  2  Boa.  &  Pull.  209. 

(o)  Sawtcll  V.  Loudon,  1  MarshalPs  {q)  Reid  v,  Ilanrey,  4  Dow's  F>  C 

Ucp.  99.  ;  5  Taunt.  358.  97. 


OR  SUPPRESSIO  VKHI,  555 

to  the  underwriter,  and  not  only  certain  intelligence,  but  Concealment  of 

ii_x/»i  -I*       ^  J.  ^  ^*'*5  national 

even  doubtiul  rumours,  it  not  too  remote.  charncter  of  the 

•  Thus  where  a  man,  havinn:  a  doubtful  account  that  a  ship,  *"|jj<^ct  insured, 

^  o  *^'  and  of  other 

like  one  hdonging  to  himself^  had  been  captured,  caused  his  <acts  tendin;^  to 

varv  the  csti* 

ship  to  be  insured,  without  communicating  to  the  underwriter  mate  of  the 

what  he  had  heard,  it   was  held   tliat   the   insurance  was  _^ 


void,  (r) 

So  where  a  policy  was  effected  on  the  24th  of  March  on  Durnil  v. 

ncderlov 

a  privateer,  which  had  sailed  from  Jersey  on  her  cruise  on  Holt,  n/i>. 
the  6th  of  March,  and  it  appeared  that  there  were  reports  in  '^^'^' 
Jersey,  which  had  gained  considerable  credit,  that  some 
French  frigates  were  about  the  coast,  and  had  made  a  cai> 
turc  on  the  7th  of  March;  and  it  further  api>cared,  that 
although  these  reports  continued  to  prevail  until  the  plaintiff 
sent  the  orders  on  which  the  insurance  was  effected,  yet  he 
had  not  said  a  word  about  them  in  his  letter :  this  was  held 
to  be  a  material  concealment  which  vitiated  the  policy,  {si) 

So  ^diere   the  plaintiff*  concealed  from  the  underwriters  Beckthwaite  v, 
the  fact  that  he  had  received  a  letter  from  the  Cape  of  Good  uoit's  N.'  P. 
Hope,  stating  that  there  were   then  two  or  three  French  ^^ 
privateers  in  those  seas,  he  was  nonsuited  on  the  ground  of 
that  concealment,  (t) 

Even  though  the  report  eventually  prove  to  be  totally  Though  the 
false  and  unfounded,  its  communication,  as  we  have  already  ^entLiiiy  false, 

seen,  is  not  on  that  account  less  indisrjensable,  if  it  would  )<^^  >f»"atcriai, 

,  *  It  must  i)e  coin- 

materially  have  influenced  the  judgment  of  the  underwriter  municatod. 

in  assuming  the  risk,  {u) 

"  Loose  rumours,  indeed,  which  have  gathered  together.  But  loose  ru- 

no  one   knows  how,  need  not  be  communicated  (r) : "   and  generaUntclli. 

iatelliffcnce  may  be  so  general,  and  its  application  to   the  ««n<^cofvery 

°  "^  °  ^  '^  remote  or 

subject  insured  so  doubtful  and  remote,  that  the  assured  need  doubtful  appii. 

cation  to  the 
subject  insured, 
need  not 
(r)  Da    Costa  r.    Scanilaret,    2   P.  (J)  Beckthvraite  p.  Nalgrove,  IIoU*8 

WmJi.  179.  N.  P.  388.  cited  in  3  Taunt.  41.  note. 

(«)  Uurrcll  V,  Bcderloy,  Holt,  N.  P.         (u)  Seaman    v.    Fonnercau,   2  Str. 

283.     The  privateer,  it  .nppcarcd,  hud      I1K3. ;    Lynch  v,  Hamilton,  3  Taunt 

actually  l>cen  captured  by  the  French     37.  ;  Lynch  v.  Durnford,  14  Kaat,494. 

On  the  7th  of  March,  about  iliirty  miles        (r)    Per  Gibb.%  C.  J.,  in  Durrcll  v, 

from  Jcrsev.  Bedcrly,  Holt's  N.  P.  285. 
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Concealment  of  not  commuiiicate  it^  though  it  may  possibly  turn  out  to  have 

character  of  the  related  to  the  subjcct  iusurcd.  (to) 

and  of'otiier'^'       Whether  the  assured,  in  a  retrospective  policy,  is  bound  to 

facts  tending  to  disclosc  the  state  of  weather  subsequently  to  the  ship's  sidling, 

mate  of  the  may  be  regarded  as  very  doubtful:  at  all  events  it  may  be 

^^ laid  down  that  he  can  only  be  obliged  to  do  so  in  cases  where 

When  the  state  ^j^^,  gj^jp  jjj^g  sailed  from  a  foreiffii  port  and  the  assured  has 

of  the  weather  '^  or 

subsequent  to  received  private  information  of  the  occurrence  of  some  violent 
ing  ought  to* be  storm  within  so  short  a  period  after  her  sailing  as  to  render  it 
disclosed.  probable  that  she  must  have  been  exposed  to  it;  if  the  ship 

has  sailed   from  the  home  port,  the  underwriter  is  as  well 

informed  as  the  assured  of  the  state  of  the  weather;  and, 

unless  the  storm  was  of  considerable  violence,  it  would  not  be 

likely  to  affect  his  estimate  of  the  risk,  (x) 

Ihe  true  port         The  following  cascs  afford  a  further  illustration  of  the 

be  dUclowjd."''    ^^^^  ^^^  degree  of  information  that  ought  to  be  disclosed  bj 

iiodgson  r.        ^\^q  assurcd  respecting  the  state  and  condition  of  the  subject 

Richardson, '        ^  r  o  ^  J 

1  w.  Bl.  463.    insured  on  the  voyage,  and  other  points  affecting  the  risk. 

It  is  material  that  the  underwriter  should  be  truly  informed 
of  the  port  at  w^hich  the  goods  are  really  loaded  on  board: 
where,  therefore,  goods  were  insured  "  at  and  from  Gfnoa  to      1 
Dublijiy  the  adventure  to  begin  from  the  loading  to  equip  for      ' 
the  voyage,"  and  it  appeared,  that  in  point  of  fact  the  goods 
were  loaded  on  board  at  Leghorn  and  not  at  Genoa,  whicb- 
was  an  intermediate  port  into  which  the  ship  was  obliged  to 
put  and  wait  five  months  for  convoy,  and  this  fact,  tliougt«- 
known  to  the  assurcd  when  the  policy  was  effected,  was  no'*' 
communicated  to  the  imderwritcrs,  tliis  was  held  to  be 
material  concealment,  (y) 
If  it  be  in.  If  it  bc  intended  that  the  ship  shall  take  a  course,  whicl^ 

shi^p'shouid        tliough  withiu  thc  limits  of  the  policy,  is  yet  different  fror 
pursue  the  voy-  ^.j^j^^.  ^yjiJch  usuj^e  has  established  as  the  customarv  course  o^ 

age  in  a  course  ...  .  .  -a 

different  to  that  the  voyagc  insurcd,  it  is  material  that  this  intention  should 

which  usage 

has  established, 

this  ought  to  (w)  I  Phillips  on  Ins.  258.,  and  the  f  Ely  p.  Ilallett,  2  Caine's  Rep.  S"^-' 

be  disclosed.        case  of  f  Kuggles  ».  General  Int  Ins.  and    f  Fiske   v.   New    England   Ir»=*- 

Middlcwood  V.    Comp.,  4  Mass.  Rep.  7-1.  ibid. :  a  deci-  Comp.,  15  Pickering's  Rep.  Sia  cit^*^ 

7  T   R       162      **""  ^^  ^'''  ^'  Story's  which  appears  ia  1  Phillips,  237,  238. 

well  worth  pcru.<al.  (y)  Hodgson  v,  Richardsoo,  I  ^  * 

(x)  Sec  the   two  American  cases,  Bl.  463. 
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iclpsed  to  the  underwriter :  hence,  as  the  customary  course  Concealment  of 

e  voyage  for  a  ship  insured  from  London  to  Jamaica,  is  character  of  the 

tve  the  captain  at  liberty  to  take  which  of  three  courses  ^nd  of  ither**' 

2ases  in  sailinsc  past  St  Domingo,  where  he  was  limited  fi»cu  tending  to 

°  ^  ^  .  vary  the  e«ti-. 

3  instructions  to  take  only  one  of  those  tlu*ee  courses,  it  mate  of  the 

lield  that  the  failure  to  communicate  this  fact  to  the  'JL! 

rwriters  was  a  concealment  which  vitiated  the  policy,  {z) 

a  ship  is  to  be  employed  on  a  service  of  peculiar  danger,  so,  if  ship  is  to 

hat  fact  cannot  be  inferred  from  the  terms  of  the  policy,  ^^  "'Z^^^HH'' 

•^        •'  '  any  service  of 

;ms  certain  that  it  ought  to  be  communicated  to  the  danger. 

rwriter ;.  as  where  the  intention  is  to  employ  her  in  the 

;n  smuggling  trade,  (a) 

the  captain  of  a  ship  insured  for  her  homeward  voyage  if  the  capuin 

ind  from  a  foreign  port"  is  aware  of  her  having  sustained  ™  ^^^*^ 

^ident  which  may  be  the  cause  of  material  damage,  and  has  ^^^^  relating  to 

.       .  1  .     /.  1  .  .the  condition  of 

pportunity  of  communicating  this  fact  to  his  owners  in  the  ship  at  the 

to  enable  them  to  inform  the  imderwriters  of  it  before  wnTprwent^iha 

ing  the  policy,  but  fails  to  do  so,  his  failure  in  this  owners  from 

.,1  1  •  n  •  recovering  for 

ct  Will  prevent  his  owners  from  recovcrmg  upon  the  any  loss  arising 

r  for  loss  resulting  from  the  accident,  the  knowledge  of  J^^  ^^^  *^*" 


so 


I  he  has  thus  been  the  means  of  concealing  from  the  c<>nccaied. 
^writers.  (J) 

the  order  for  effecting  an  insurance  have  been  sent  up  That  the  order 
[press,  this  fact  ought  to  be  communicated  to  the  under-  beenwiTt u^by 
r,  unless  it  appear  either  from  the  rate  of  premium,  or  ^^^!^.  °,*****! 
other  circumstance,  that  he  might  reasonably  be  pre* 
i  to  have  inferred  it.  (c) 

though,  as  we  have  seen,  it  will  be  a  fatal  misrepresent-  The  fact  that 

if  the  assured  state  falsely  that  previous  underwriters  ^^ters  have" 

taken  the  proposed  risk  at  the  same  or  a  lower  premium  dccUned  the 

risk  or  asked  A 

that  offered  ((/);  yet  the  assured  is  not  bound  to  make  higher  pre^ 
lisclosure  of  the  estimate  formed  by  other  underwriters  "J^no^Tbe* 

disclosed. 

Middlewood  v.   Blakcs,    7   T.  (&)  Gladstone  v.  King,  1  Maule  & 

62.                    •  Scl.  35. 

Kmcrigon,  vol.   L  p.  172.   ed.  (c)  Court   v.  Martineau,  3  Dougl. 

And  sec  his  opinion  in  Valin,  IGl. 

!S  Ass.,  art.  49.  vol.  ii.    p.  394.  (d)  Sibbald  v.  Hill,  2  Dow^k  P.  C. 

ime,  1829.  263. 
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Concealment  of 
the  national 
charucter  of  the 
suhject  insured, 
and  of  other 
facts  tending  to 
vary  the  esti- 
mate of  the 
ruk. 

If  material 
facts  are 
brought  to 
light  afker 
order  given 
to  insure,  the 
aMured  ought 
to  use  the  ut- 
most degree  of 
reawnable  dili- 
gence in  com- 
municating 
them. 

If  the  order  of 
countermand 
be  sent  up  in 
time  by  the 
principal,  but 
be  not  commu- 
nicated in  time» 
owing  to  the 
fraud,  neffli' 
pence,  or  ndstakt 
of  the  agent, 
thia  will  vitiate 
the  policy. 
Wake  V.  Atty, 
4  Taunt  493'. 


of  the  risk :   he  need  not  state  tliat  they  Iiavc  declined  it,  or 
wliat  their  apprehensions  or  opinions  were  respecting  it  {t) 

Nor  need  the  broker  communicate  to  the  underwriters  the 
fears  and  apprehensions  expressed  by  the  foreign  correspond- 
ents of  the  assured :  it  is  enough  if  he  communicates  the  facts 
on  which  such  apprehensions  are  founded,  {f) 

If,  after  orders  given  to  insure,  material  facts  arc  brought 
to  the  knowledge  of  the  assured,  he  ought  to  use  the  utmost 
degree  of  reasonable  diligence  in  communicating  them  to  the 
underwriter,  so  as  to  reach  him  before  the  policy  is  actually 
effected,  but  he  need  not,  it  seems,  send  express*  {g) 

If  the  order  of  countermand  is  not  communicated  in  time, 
owing  to  the  fraud,  negligence,  or  mistake  of  the  agent,  this, 
as  in  all  other  cases,  will  affect  the  principal.  The  followbg 
case  shows  what  will  be  considered  negligence  in  an  agent  in 
this  respect. 

On  the  15  th  of  March  a  London  insurance  broker,  in 
consequence  of  instructions  that  day  received  by  him  from 
Sunderland,  began  to  make  out  a  policy  of  insurance :  on  the 
17  th,  having  then  prepared  the  policy  for  the  underwritei'fl 
signature,  he  went  with  it  in  his  pocket  from  his  residence  to 
the  Royal  Exchange  and  there  got  it  signed  by  the  defendant: 
from  the  Boyal  Exchange  he  went,  as  was  his  usual  custom, 
to  an  office  he  had  in  the  Coal  Excliange,  where  letters  ad- 
dressed to  him  on  business  were  generally  directed;  on 
arriving  there  he  found  on  his  table  a  letter  from  the  assured 
in  Sunderland  written  on  the  15th,  and  stating  the  loM  of 
the  ship  on  which  the  policy  had  just  been  effected:  it  was 
contended  by  the  counsel  for  the  underwriters,  that  the 
broker's  having  effected  the  policy  without  having  gone  first 
to  his  office,  was  such  gross  and  jialpable  n^ligencc  as  io 
discharge  them  from  all  liability  on  the  policy:  the  juiy, 
however,  found  for  the  plaintiff,  and  the  court  refused  to 


(e)  So  held  in  tlic  United  States : 
t  Juggles  V.  General  Int  Ins.  Comp., 
4  Mason,  74. ;  f  Cluson  r.  Smith,  3 
Washington's  Circ.  Uep.  156.  ;  1 
Phillips,  239. 


(/)  Bell  P.  Bell.  2  Camp.  475. ' 
{g)    Grieve    v.    Young,    Mill«  * 
Ins.  G5, ;    and   see   the  cases  in  tbe 
United  States,  collected  by  Mr.  f^ 
lips,  vol.  L  pp.  259 — 261.^ 
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disturb  tlic  verdict  because  they  thought  the  broker  had  a 
right  to  presume,  when  he  got  the  policy  signed,  that  he  had 
possession  of  all  the  information  on  which  he  was  to  effect 
it.  (A) 


Sect.  IV.  Matters  lying^  or  presumed  to  lie,  as  much  within 
the  Knowledge  of  the  Underwriter  as  of  the  Assured,  need 
not  he  disclosed. 

§  207.  Those  facts  only  need  be  disclosed  which  the  one  Matters  lying, 
party  privately  knows,  and  the  other  has  no  reason  to  suspect,  He^a^much  ^° 
and  which  tend  to  alter  the  judfl;nient  that  would  otherwise  ^it^*'"  ^'^c 

*"         T'**-        /»i  kncwlcd;,'c  of 

be  formed  of  the  risk.     Hence,  as  Lord  Mansfield  says,  "The  the  underwriter 

assured  need  not  mention  what  the  underwriter  knows,  what  ^r^a.  nciTnot 

way  soever  he  came  by  that  knowledge ;  or  wliat  he  ought  to  ^g  disclosed. 

know;  or  takes  upon  himself  the  knowledge  of;  or  waives  What  need  not 

De  disoloscd  * 

being  informed  of;  or  what  lessens  the  risk  agreed  and  un-  remarks  of 
derstood  to  be  run ;  or  general  topics  of  speculation ;  or  every  fi'Jid^in^carter 
cause  which  may  occasion  natural  perils,  as  the  difficulty  of  *'•  Koehm. 
tlic  voyage,  kind  of  seasons,  probability  of  hurricanes,  earth- 
quakes, &c. ;   or  every  cause  which  may  occasion  political 
yerils,  from  the  rupture  of  states,  from  war,  and  the  various 
operations  of  it,  upon  the  probability  of  safety  from  tlie  con- 
tinuance and  return  of  peace,  or  from  the  imbecility  of  the 
enemy."  (i) 

The  following  cases  are  only  so  many  illustrations  of  the 
principles  laid  down  in  this  masterly  and  comprehensive  sum- 
mary of  the  doctrine  of  concealment :  — 

!•  **  The  assured  need  not  disclose  what  the  undenoritcr  ought  The  assured 
to  know,  or  loliat  he  takes  upon  himself  the  knowledge  of^     It  close  what  the 
is  upon  this  principle  that  it  has  been  decided  in  several  cases  "u^ht^o  k' 
that  facts  comprised  in  the  general  usages  of  trade  need  not  or  what  he 
be  communicated  to  the  underwriter.  himself  the 

Thus,  as  it  is  the  usage  of  the  Newfoundland  trade  for  l^facu^S' 

yriscd  in  the 
yeneral  usages 
(k)  Wake  t;.  Atty,  4  Taunt.  493.  of  trade, 

(•)  Per  Lord  Mausficld,  in  Carter  v,  Bocbm,  3  Curr.  1&09.  Vallance  v. 

Deirar, 
1  Camp.  503. 
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Matters  lying,  shlps  arriving  on  the  coast  either  to  be  employed  for  some 
°io,^as!nuch  °  time  in  fishing  on  the  banks  (called  banking)^  or  to  make  in- 
r*^*"i!i^°  f  termediate  voyages  in  the  American  seas,  before  beginning 
the  underwriter  to  take  in  their  homcward  cargo,  it  has  been  frequently  held 
siired,  need  not  to  be  no  defcncc  to  an  action  on  a  policy  on  ship  for  the 
be  disclosed.       homcward   voyage  "  at  and  from  Newfoundland,''  that  the 

underwriters  had  not  been  informed  that  before  the  risk  un- 
der this  policy  commenced,  the  ship  was  to  be  employed  in 
banking y  or  in  intermediate  voyages ;  for  they  are  bound  to 
know  the  nature  and  circumstances  of  the  branch  of  trade  to 
which  the  policy  relates,  (j) 

"  The  rule,"  said  Lord  Ellenborough,  "  is,  that  the  broker 
must  communicate  what  is  in  the  special  knowledge  of  the 
assured,  not  what  is  in  the  middle  between  them  and  the 
underwriters.  He  is  not  bound  to  make  a  laborious  disclosure 
of  what  is  known  to  alV 
Planche  o.  On  the  Same  principle,  where  it  appeared  that  a  ship  in- 

Dougi.  251.       sured  "  at  and  from  London  or  Eamsgate  to  Nantes,  with 

liberty  to  touch  at  Ostend,"  had  sailed  direct  to  NanteSy  tcitk 
false  clearances  for  Ostend,  and  false  bills  of  lading,  purport- 
ing to  be  made  at  Ostend,  and  expressing  tliat  the  goods  were 
sliipped  there :  it  was  held  that  the  non-communication  to 
the  underwriters  of  the  ship's  being  intended  to  sail  direct  for 
Nantes,  without  touching  at  Ostend,  was  not  material ;  as  it 
appeared  that  the  underwriters  could  not,  in  fact,  have  been 
deceived  by  the  false  clearances  and  bills  of  lading,  which  "KU 
only  a  method  at  that  time  constantly  and  notoriously  re- 
sorted to   in  the  trade  between  England  and  Francei  for 
introducing  English   goods    into   that    country  at  Ostend 
duties.  (A) 
But  in  order  thus  to  dispense  with  communication  of  so/ 

(j)  Vallance  v.    Dewar,   I    Camp,  the  Eait   India  trade,  as  Salvador  R 

503.     Ougier  r.  Jennings,  ibid.  505.  Hopkins,  S  Burr.  1707.;  Gre^orie  r. 

Kingston    v.    Knibbs,   1    Camp.  508.  Christie,    3   Dougl.  419.;    Gnnt  a 

For  further  illustrations  of  the  same  Faxton,  1  Taunt.  463. ;  1  Manh<  <■ 

principle,  see    Moxon  «.   Atkyns,   3  Ins.  259. ;  2  Chitty,  319. 

Camp.  200.;  Da  CosU  v.  Edmunds,  (A)  Planchcv.  Fletcher,  Doagl.  Sil* 

4  Camp.  142. ;  Stewart  o.  Bell,  5  B.&  See  f  Barnewall  p.  Churdi,  1  Cuiig% 

Aid.  SS8. ;  and  the  cases  decided  on  217. ;  1  Pbillipab  947. 
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thin<;  done  according  to  usage,  such  usage  must  be  general  ^a*^®'*  ^y»"sr» 

o  o  o  »  ^3  D  Of  presumed  to 

and  universally  known  to  all  engaged  in  the  trade.     Thus,  lie,  as  much 
where  a  ship  was  insured  on  the  African  wood  and  ivory  knowledge  of 
trade,  without  communicating  to  the  underwriters  the  fact  of  ^^  underwriter 

'  o  as  ot  the  as- 

her  intended  mutual  or  combined  trading  with  another  ship  "ured,  need  not 

on  the  African   coast;    as  it  appeared  that  such  mutual  ! — 

trading  was  of  occasional  occurrence  in  such  African  voyages,  TOunicatio^'of 

but  not  of  universal  prevalence,  this  non-communication  was  ^^at  whicii  is 

--J----.  ,-.  .  done  according 

liela  to  be  latal  to  the  msurance.  (/)  to  usage,  wiu 

Every  underwriter  is  presumed  to  be  as  weU  acquainted  as  p^^^ 
the  assured  himself  with  all  those  general  and  established  where  the  usage 

,         is  general* 

restrictions  on  commercial  freedom  which  different  states  im-   ^^^^^  ^^ 
pose  for  the  sake  of  revenue,  or  fancied  protection  to  their  ^oUUhtd  re- 

,  -ii-i  •       ftrictioni  on 

own  manufacturmg  or  agncultural  mterests :  these  are,  m  commercial  in- 
fact,  matters  of  general  mercantile  notoriety,  which  the  p^u'^^J^ 
assured  is  not  bound  to  communicate,  (m)  ^  known,  and 

^  ,      therefore  need 

Kthe  prohibition  be  of  recent  date,  or  only  occasional  in  not  be  disclosed 
its  nature,  the  assured,  supposing  him  to  have  private  means  write^r!*"  ^'" 
of  information,  ought  to  communicate  the  fact  to  the  under-  if  of  recent 
writer ;  if  he  be  himself  ignorant  of  it,  of  course  the  rule  will  ^teiy'knjwii 

not  apply,  (n)  to  the  assured, 

It  has  been  held  in  the  United  States,  that  it  is  not  neces-  disclosed, 

sary  to  disclose  that  articles  contraband  of  tcavy  and  not  being  The  assured  on 

part  of  the  goods  insured,  constitute  a  part  of  the  cargo,  {o)  disclose  that 

So  in  this  country,  where  an  American  neutral,  who  had  ^"i^J^I^ 

effected  an  insurance  on  goods  on  board  an  American  ship,  ^f^^ny't property 

did  not  inform  the  British  underwriters  who  had  subscribed  the  same  ship, 

the  policy,  of  the  fact,  that  enemj/s  property,  not  included  in  Jl^^cmo.^^ 
the  goods  insiured,  was  also  on  board  the  same  ship,  no  ob- 
jection was  made  to  his  right  of  recovery,  on  the  ground  of 
this  non-communication,  {p) 


(I)  Tennant  v.  Henderson,  1  Dow.  (o)  f  Juhel  v,  Rhinelander,  2  John- 

^.  C  334.  8on*s  cases,  ISO.  and  487. ;  and  f  Seton 

(m)  Lerer  v.    Fletcher,    Park    on  o.  Low,   1   Johnscm's  cases,  cited  in 

,  8th  ed.  507.  1  Phillips,  282. 


(n)  See  Mayne  v.  Walter,  Marshall,         (p)  Barker  v.  Bkkcs,  9  East,  283. 
478.,  and  the  American  cases  in  1 
miiUipa,  246—248. 
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Matters  lybg,  §  208.  Upon  the  principle  now  under  consideration,  it  has 
hts^as  m^ch  tccn  held  in  this  country,  that,  as  all  intelligence  contsdned 
within  the         jj^  Llovd's  English  lists  is  presumed  to  be  known  to  London 

knowledge  of  •'  °  -^ 

the  underwriter  underwriters,  the  assured  need  not  formally  communicate  it, 

surcd,  need  not  howcver  material  it  may  be  to  the  risks. 

be  disclosed.  ^^  ^^  ^j^^^  ^£  jng^^ring  the  sliip  Lusitania  from  the  Braals 

As  all  intelli-     to  Lisbon,  it  was  communicated  to  the  underwriter  that  she 

f;ence  contained   .,,  «^  ,  ,,  -,  ii» 

in  Lloyd's  had  been  out  nity-seven  days,  at  the  date  of  the  orders  for 
is  p?ewim»?to  i^suranCc  sent  from  Lisbon,  and  on  which  the  policy  was 
be  known  to      effected ;  but  it  was  not  communicated  that  the  Victorioso, 

London  undei> 

writers,  another  ship  which  had  sailed  from  the  Brazils  at  the  same 

necd*make  no  time,  had  arrived  at  Lisbon  ten  days  before  the  date  of  those 
communication  orders.     This  circumstance  had,  however,  been  published  in 

thereof,  how-  ...  . 

ever  material  the  English  list  of  arrivals  at  Lloyd's,  where  the  policy  was 
Frierer.Wood-  effected.  On  this  ground,  Mr.  J.  Burroughs  held,  that  the 
M^P^'c-Io^^*'**  ^^t>  although  material,  need  not  have  been  communicated, as 

it  must  be  presumed  within  the  knowledge  of  the  underwriters 
from  the  circumstance  of  its  being  contained  in  Lloyd's 
printed  list.  "  What  is  exclusively  known  to  the  assured," 
said  the  learned  judge,  "ought  to  be  communicated;  but 
what  the  underwriter,  by  fair  inquiry  and  due  diligence, 
may  learn  from  the  ordinary  sources  of  information,  need  not 
be  disclosed."  {q) 
Quare,  whether  Whether  the  underwriter  is  also  to  be  presumed  acquainted 
the  contenu  of   ^^j^jj  ^j^^  contents  of  the  foreign  lists  filed  and  entered  in 

Joretgn  lists  put  ''         '^ 

up  in  Lloyd's     Lloyd's   inner    room,  is  a  point  not  yet  decided.    Thus, 
presumed  whcrc  a  policy  was  effected  on  a  ship  insured  from  Cadiz 

d^^itirs"""     ^^   Londojiy   thirty-four    days    after    that  on   which,  as  it 


transacting        appeared  by  a  letter  then  in  the  hands  of  the  assured, 

business  there,  , 

so  as  to  dis.  was  to  Sail  from  Cadiz,  and  this  letter  was  not  shown  to 
Jommunication  ^^^  Underwriters,  but  it  was  proved,  that  a  week  before  the 
of  ma/ena/ facts  policy  was  cffcctcd,  a  printed  list  (in  Spanish)  had  been 
tained.  received  from  Cadiz  and  put  up  in  Lloyd's  inner  room,  an- 

kins,Vcar.  &  nouucing  the  day  on  which  she  had  actually  left  that  port,— 
P.  85.;  S.C.      ii^Q  court  held,  as  to  this  point,  that  they  had  not  sufficient 

SBmgb.  198.  ,  .  ,  i 

evidence  before  them  by  which  to  determine  whether  the 


(9)  Fricre  r.  Woodhouse,  1  Ho!t*i  N.  P.  572. 
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contents  of  Lloyd's  foreign  lists  must  be  so  far  supposed  Matters  lying, 
known  to  underwriters  transacting  business  there,  as  to  dis-  Ue,  M^nuch 
pense  with  the  communication  of  material  facts  therein  con-  ^ng'jJ^J**^,  of 

tained.  {t\  ^^®  underwriter 

Although  the  point  is  thus  left  doubtful  as  far  as  direct  surcd,  need  not 
authority  is  concerned,  it  should  seem  that  it  would  not  be  ^e  disclosed. 
going.too  far  to  presume,  that  the  underwriters  frequenting 
Lloyd's  are  acquainted  with  the  contents  of  the  foreign  as 
well  as  the  English  lists. 

Li  the  same  case  it  appeared  that  the  assured,  before 
effecting  the  policy,  had  been  informed  by  letter  from  Cadiz 
that  a  ship  called  the  Traveller  had  sailed  thence  the  day 
before  the  ship  insured,  and  also  that,  more  than  a  week 
before  the  insurance,  it  was  announced  in  Lloyd's  English 
lists  that  the  Traveller  had  been  towed  in  distress  into  Kin* 
sale,  and  that  another  ship,  the  }Villiamy  which  had  sailed 
from  Cadiz  eight  days  after  the  ship  insured,  had  arrived 
safe  at  Gravesend ;  it  was  held  that  the  non-communication 
of  these  latter  facts,  being  as  accessible  to  the  underwriter  as 
to  the  assured,  did  not  vitiate  the  policy,  {s) 

The  sole  ground  upon  which  Lloyd's  lists  are  admissible  If  any  mis- 
in  evidence  against  the  underwriter  upon  a  question  as  to  the  have*^bcli!m  made 
materiality  of  a  concealment,  is  that  he  is  presumed  to  have  ^^  }^^  under- 

,  wnter,  and  he 

consulted  them  with  reference  to  the  risk  proposed,  before  appears  in  fact 
iiuning  it :  if  therefore  it  appears  that  there  has  been  any  consulted 


false  representation  made  to  the  underwriter  as  to  the  nature  Lloyd's  list,  the 

*  inference 

of  the  risks,  and  that  the  underwriter,  in  effecting  the  policy,  arising  from  his 

acted  solely  in  reliance  on  that  representation,  without,  in  knowledge  of 

fact,  consulting  the  lists;  the  presumption  that  he  knows  fons^oThe"** 

their  contents,  which  was  founded  on  the  probability  of  his  ground. 

-I       -r/»   .  t     Mackintosh  r. 

oonsoltmg  them,  of  course  falls  to  the  ground.     If,  m  such  Marshall, 
case,  in  addition  to  the  false  representation,  there  have  also  Weiirne. 
1>een  the  concealment  of  a  material  fact,  such  concealment 

(f)   Elton  V.  Larkins,    5  C.  &  P.  information  which  alone  made  this  fact 

B5.  ;  8  Bingh,  198.  material  to  the  risk,  viz.  that  the  Tra- 

(«)  Elton   o.  Larkins,   ibid.       But  veller  had  soiled  from  Portugal  at  the 

^though   the   disabled    state    of  the  same  time  as   the  ship   insured,   tvas 

l^raveller  was  as  well  known  to  the  withheld.     As  to  this,  sec  Lynch  v, 

Underwriter  as  to  the  assured,  yet  the  Dumsford)  14  East,  494. 
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Matters  lying,  will  avoid  thc  policv,  although  the  fact  concealed  might  have 
*He,^arn"uch  hcQii  Icamt  froni  the  lists,  unless,  indeed,  it  can  be  proved 
within  the         ^y^^^  ^]^q  Underwriter  actually  inspected  them,  (t) 

knowicdgc  of  "^  *  ^  ^ 

the  underwriter       If  the  intelligence  contained  in  Lloyd's  lists  can  only  be 
ed,  need  not  conncctcd  with  the  risk  proposed,  by  means  of  information 


sure( 


be  disclosed.  ^hich  the  assurcd  is  privately  possessed  of,  he  will  be  bound 

Kut  ahhouph  ^q  disclosc  such  information,  if  material,  and  his  failure  to  do 

the  fact  Itself  .         .  ,  .  . 

may  be  con-  60  will  vitiate  the  policy ;  for  although  in  such  case  the  mere 

Lloyd's  lists,  fact  as  it  stauds  in  Lloyd's  lists  is  presumed  to  be  known  to 

yet,  It  the  in-  ^j^^  underwriter,  yet  its  connexion  with  the  risk  could  only 

formation  nc-  "^  ' 

cessary  to  show  be  knowu  to  him  through  the  information  which  the  assured 

to  the  risk  be  tas  privatcly  rcceivcd  and  withholds,  (u) 

privately 
known  to  the 

assurcd,  and  by       §  209.  It  has  been  a  question  a  good  deal  canvassed  in  the 

tiiis  is  a  fatal'  United  States,  how  far  matters  of  maritime  intelligence  in- 

conceaiment  gcrted  in  the  public  papers,  and  open  to  all  the  world,  need 

Qwarrtf, whether  be  Stated; — the  conclusiou  derivable  from  the  cases  there 

t  me  intelli-  dccidcd,  upon  the  whole,  appears  to  be,  that  sucli  articles  of 

i^n'thc^^pubiir^  intelligence  need  not  be  stated,  unless  they  apply  peculiarly  to 

]>aper8  are  so  the  casc  of  the  assurcd,  or  unless  he  is  privately  in  posscssioi'' 

be  in  the  know-  of  information  which  may  enable  him  to  infer,  with  more  ce^^ 

luHier^ritr  as  ^^^^^  *^^  *^^  ^^^*  ^^  ^^^  P"^^^^>  ^'^^^  ^^^  intelligence  in  tb^ 

to  dispense  with  joumals  is,  in  fact,  material  to  the  risk:  except  in  cases  ^^ 

their  communi-  ,.,.,1  t  .  ii-/. 

cation  by  Uie  this  kmd,  thc  undcrwiitcrs  are  presumed  to  be  informed  o 

avsiire( .  ^j^^  Ordinary  marine  intelligence  appearing  in  the  gazettes,  arP^ 

if  they  wish  for  more  explicit  information  must  make  inquii^ 

of  the  assured,  (v) 
In  the  United        Whcrc  the  facts  coniplaincd  of  as  not  communicated  a  "* 

been  decided  Comprised  undcr  the  head  of  marine  intelligence,  in  pape-  "- 
conta' nedTn' '^  actually  and  habitually  taken   in  and  filed  by  the  unde? 

journals  ha-  writers.  Or  thc  Company  with  whom  the  insurance  is  effected" 

in  and  filed  by  it  has  bccn  held  in  the  United  States  that  the  non-commur^ 

the  under-  catiou  of  such  facts  by  the  assured  will  not,  even  thou^ 


writers. 


(f)  Mackintosh  o.  Marshall,  11  M.  Elton  v.  Larkins  b  quite  rcconeik^B-^ 

&  W.  116.  with  this  principle. 

(u)  Lynch  V.  Dumsford,  14  East,  (9)  Kent's  Conun.,  t61.  HL  p. 

494.     Qucerct  whether  the  decision  in  cd.  1844.     1  PhiUipi^  854—857. 
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material,  avoid  the  policy,  (to)    In  such  cases  it  seems  a  fair  Matters  Uw^, 
presumption,  that  the  underwriters  "  have  examined  with  He,  as  mudi 
some  care  the  items  of  marine  intelligence,  which  are  ex-  J*'***""  ^/'« 

o  '  knowledge  of 

pressly  designed  speedily  to  diffuse  information  on  a  subject  **»e  underwriter 
80  immediately  interesting  to  them,  especially  in  relation  to  snre<i,  neai  not 
vessels  belonging  to  their  own  port"  (x)  ^  disclosed. 

The  point,  however,   cannot  perhaps  be  considered  as  In  iiiis  country 
finally  settled  in  the  United  States  (y),  and  is  less  likely  to  LtirXenX- 
arise  in  this  country,  where  the  great  majority  of  insurance  ^^^^^ 
business  is  effected  by  those  who  have  the  means  of  access  to 
the  shipping  lists  at  Lloyd's. 

It  appears  certain,  however,  that  the  assured  is  not  bound  Mere  items  of 
to  communicate  mere  items  of  general  news  stated  in  the  not*^h«ving7nv 
public  papers,  which  are   as  open  to  the  underwriters  as  ''^^^at^^^to'*^ 
himself,  and  which,  though  they  may  excite  fears,  are  too  risk  need  not 
general  to  Jead  to  any  particular  application  to  the  risk  catedT" "° " 
insured,  (z) 

Sect.  V.    Nothing  need  be  disclosed  which  the  Undencriter 

impliedly  waives  being  informed  of. 

§  210.  Another  principle  laid  down  by  Lord  Mansfield  in  Nothing  need 
the  celebrated  judgment  already  cited,  is,  that  nothing  need  whicTthe  un- 
be  disclosed  to  the  underwriter  which  he  himself  waives  beina  ^f7^"^»'  »."»• 
informed  of     Thus,  to  take  the  illustration  given  by  his  being  infonned 

lordship  in  the  same  case :  "  If  the  insurance  be  on  a  private  _! 

ship  of  war,  from  port  to  port,  the  underwriter  needs  not  .to  J "^^^1" "hU" 
be  told  of  the  secret  enterprises  it  is  destined  upon;  for,  of  war.  her 

-  1  .  1  .       .    /»  secret  desttna. 

from  the  nature  of  the  contract,  he  waives  this  inform-  tion  need  not 
ation."  (a)  ^  ^^*°^- 

Upon  the  same  principle,  when  the  underwriter  insures  a  Nor,  in  insur. 

*  ancc  on  ship 

(w)    t  Greene    v.    Merchants*  Ins.  N.  Pr.  C.  92.     1  Phillips,  254.  seems 

Comp.,    10   PickeriDg*8    Mass.    Hep.  contra. 

402.  (z)   f  Alsop  V.  Com.  Ins.   Comp., 

(x)  Per  Chief  J.  Shaw,  ibid.  1  Sumner's  llep.  451.    1  Phillips,  259. 

(jf)  Sec  f  Dickenson  v.  Commercial  (a)  Carter  v.  Bochm,  3  Burr.  1409. 
Ins.  Comp.   of  New  York,  Anthon*s 

o  o  3 
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Nothing  need    ship  for  a  homeward  voyage,  "  at  and  from  "  a  foreign  p 
whlcirthe^un-    thc  vcry  form  of  the  contract  shows  that  the  ship,  in  all 
*^r  di^**^'^  '"^      probability,  on  arriving  at   the  foreign  port,  will  require 
being  informed  rcpiurs  bcforc  shc  Can  Sail  on  her  [homeward  voyage ;  the 

'^J .  fact,  therefore,  that  shc  is  in  such  a  state  of  damage  at  thc 

for  n  homeward  Q^^pQj.^  j^g  ^q  require  to  be  detjuned  there  for  repairs,  beyond 
behig  so  da-  thc  time  of  her  loading,  need  not  be  commumcated  to  thc 
out[)ort  as  to  Underwriter,  who,  if  he  wishes  for  particular  information  on 
aSa  tiu^o    the  point,  ought  to  ask  for  it.  (i) 

for  repairs.  Qq^  whcre  a  ship  is  insured  "  at  and  from  "  her  home  port, 

'^  lost  or  not  lost,"  it  is  not  necessary  to  disclose  that  she  has, 
in  fact,  sailed  before  the  policy  is  effected ;  for,  if  the  under- 
writers want  to  be  satisfied  as  to  this  point,  they  ought  to 
inquire  into  it.  (c) 
Nor  need  the         So,  where  it  appeared  that  a  policy  had  been  effected  on  a 

fact  he  disclosed 

that  a  ship  in-  ship,  "  at  and  from  Heligoland  to  a  port  or  ports  of  discharge 
fr"'m''L  foreign  ^^  *^^  Baltic,"  ou  the  13th  of  August;  at  which  time  the 
port  is  not  ac-    ship  was  lying  in  the  Thames,  whence  she  did  not  depart* 

tually  at  that         .,11  •*  i     /»       tt  t      i       i    •      1     ti  •    •  1  •  ■■ 

port  when  in.    till  the  27  th  for  Heligoland,  m  ballast ;  on  amvmg  at  whictB. 

hIii  r.  Cooper,  P^^®  ^^^  *^^^  ^^  ^^^  loading  for  the  Baltic,  and  sailed  on  tk 
14  East,  477.      voyage  insured ;  it  was  contended,  that  this  delay  ought 


have  been  commumcated  to  the  underwriter :  the  jury,  how^  — 

ever,  found  for  the  plaintiff,  and,  on  motion  for  a  new 

Lord  EUcnbourgh  said,  that  the  terms  of  a  policy,  **  at  an- 

from,"  had  never  been  understood  necessarily  to  import  th^B^t 

the  ship  was  at  the  place  at  the  very  time,  so  as  to  make  tbv-^ 

assured  guilty  of  deception  if  she  were  not ;  —  that  it  was      a 

question  for  the  jury  whether  the  intervening  period  betwe^Ti 

the  13th  of  August,  when  the  policy  was  effected  and  h^^f 

arrival  at  Heligoland,  had  in  this  instance  varied  the  ris^f » 

and  that,  as  they  thought  it  had  not,  and  had  accordingly 

found  for  the  plaintiff,  he  would  not  disturb  their  verdict  Q  ^ 

On  the  same  On  the  Same  principle  it  is,  that  as  there  is  in  every  poli^^J 

tiu'^assu^d        an  implied  wan-anty  of  seaworthiness,  the  assured  need  nc^t 

firsf  ii^JancJ^'''  i«  tlic  first  instance^  disclose  any  fact,  however  material    to 


disclose  facts 


(6)    Beckwith    v,    Sydebotham,   1         (c)  Fort  r.  Lee,  3  Taunt  S81. 
Camp.  115.  {d)  Hall  p.  Cooper,  14  East,  477- 
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the  risk,  which  tends  to  show  that  the  ship  was  unseaworthy  ?J°J'"*  "^ 
when  she  sailed.  The  underwriter  waives  his  right  to  a  which  the  un- 
spontaneous  disclosure  of  facts,  which,  whether  disclosed  or  pu^X  w^"m 
not,  will  exempt  him  from  his  liability,  as  being  a  breach  of  ^"^  in&nned 

this  implied  warranty.     Hence,  where,  in  an  action  on  a  — : 

policy  "  at  and  from  Madeira  to  Charleston,"  it  appeared  that  the  ship 
that  the  captain  had  written  two  letters  from  Madeira  to  the  ^^"*^Jj,e 
owner,  stating  that  the  ship  had  been  very  leaky  on  her  voy-  commencement 
age  thither^  Lord  Mansfield  told  the  jury  that  there  was  no  shooibred  v. 
necessity  to  communicate  these  letters  to  the  underwriter,  on'in^  47* 
"  It  is  true,"  his  lordship  said,  "  that  there  should  be  a  repre- 
sentation of  everything  relating  to  the  risk  which  the  under- 
writer has  to  run,  except  it  be  covered  by  a  warranty.     But 
it  is  a  condition,  or  implied  warranty,  in  every  policy,  that 
the  ship  is  seaworthy,  and  therefore  there  is  no  necessity  for 
a  representation  of  that.     If  she  sail  without  being  seaworthy 
the  policy  is  void."  (e) 

So  where  the  owners  of  a  ship  insured  **  at  and  from  Trini'  Haywood  v. 
dad  to  London,"  &c.,  had  received  from  the  captiun  a  letter,  ^*"'*^^** 
just  before  effecting  the  policy,  informing  them  that  he  had 
been  obliged  to  have  a  survey  on  the  ship  at  Trinidad  "  on 
account  of  her  bad  character ;  "  but  the  survey  which  ac- 
companied the  letter  gave  the  ship  a  good  character :  it  was 
held,  that  the  non-disclosure  of  this  letter  and  survey  to  the 
underwriters  did  not  vacate  the  policy ;  though  it  appeared 
in  evidence,  that  such  circumstance,  if  known,  would  have 
enhanced  the  premium.  (/) 

If,  indeed,  the  underwriter  particularly  calls  for  information  ^^»  howeyer,  the 

_,  underwriter 

on  the  subject,  then  the  assured  must  disclose  truly  all  that  particularly 
he  knows  in  the  respect  required.  Sra^on*  Ae™* 


The  principles  upon  which  this  doctrine  rests  are  thus  po»n^tJ»f      _ 

*^  *  *  ^  ^  sured  is  bound 

clearly  and  admirably  stated  in  Lord  Ellenborough's  judg-  to  make  a  true 
ment  in  the  case  of  Haywood  v.  Rogers:— "It  certainly,"  closure. 
said  his  lordship,  "  would  have  some  weight  in  guiding  the  ^^^Tff^n/ 
iudfirment  of  the  underwriter,  to  know  how  old  the  ship  was :  and  the  grounds 

^  ^  ^  thereof,  by 

(e)  Shooibred  r.  Nutt,  Marsh.  Ins.     See  also  Bcckwlth  o.  Sydebothftm,  I 
474.     Park  on  Ins.  493.  8th  ed.  Camp.  116. 

(  /)  Haywood  v.  Rogers,  4  East,  590. 

o  o  4 
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Nothing  need  where  she  was  built,  whether  originally  British  or  foreign ; 
which  the  un-  what  was  the  form  of  her  construction,  whether  clinker  built 
*^lied"*  waives  ^^  ^^*'  whether  coppcr  bottomed  or  not ;  what  repairs  she 
being  informed  had  received,  and  when,  and  in  what  dock  those  repairs  were 

done  to  her,  and  how  lately  before  the  voyage  insured ;  and 

bo'*^i^"T"  ^^  *^®  voyage  were,  as  this  was,  a  voyage  home,  what  acd- 
Haywood  v.      dcuts  the  sliip  liad  met  with  on  the  outward  voyage.    All 

Rogers,  4  East,    , ,  .  ,  i  •      x  r  j  -x 

597,  598.  tills  may  be  very  proper  and  convement  for  an  underwriter 

to  be  informed  of,  before  he  takes  upon  him  the  risk,  and  all 
tliis  mai/  be  asked  of  the  assured  ;  and  if  he  should  withhold^  on 
beiny  ashed  for  ity  any  material  part  of  such  required  informa" 
tion,  his  policy  could  not  be  sustained  for  a  moment;  for  such 
a  suppression  would  be  a  fraudulent  concealment  of  material 
facts,  which  has  always  been  considered  as   avoiding  the 
policy.     But  the  question  is.  Is  it  the  duty  of  the  assured^  in 
the  first  instance,  and  as  a  condition  precedent  on  his  part,  to 
inform  the  underwriter  of  all  these  circumstances  to  the  extent 
of  hisy  the  assured^s,  own  actual  knowledge  on  the  subject^  His 
lordship  answers  this  question  in  the  negative,  upon  the 
grounds  :  —  1st,  That  the  underwriter  is  virtually  indemni- 
fied against,  or  exempted  from,  the  effect  of  these  circum- 
stances, whether  disclosed  or  not,  as  far  as  they  render  the 
ship  not  a  proper  object  of  insurance ;  for  if  on  these,  or  any 
other  account  whatsoever,  the  ship  be  not  seaworthy  at  the 
commencement  of  the  risk,  the  underwriter  is  discharged 
from,  or  rather  never  incurred  any  responsibility  with  respect 
to  it.  —  2nd,  From  the  reason  of  the  thing,  and  the  almost  ab- 
solute impossibility  for  the  assured  to  state  and  bring  forward 
(without  any  specific  inquiry   or  request   for  information 
having  been  addressed  to  him  on  the  part  of  the  underwriter 
relative  thereto)  everything  which,  if  stated,  might  have  been 
deemed,  in  the  judgment  of  the  underwriter,  material  to  the 
question,  whether  he  should  underwrite  at  all,  and,  if  ^i  a* 
what  premium,  {g) 

(g)   Haywood  v.  Rogers,  4  East,  128. ;   De  Wolf  r.  New  York  Fire- 

597,  598.     The  decisions  in  the  United  nien*s  Ins.  Comp.,  20  Johns.  R^  ^^^' 

States   follow   the    lav  as  thus  laid  Kent's   Comm.,  toL  liL  p.  281.  to. 

down.      See  f  Waldcn  o.  New  York  1844. 
Fircmen^s  Ins.  Conip.»  12  Johns.  Rep. 
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On  the  same  principle  the  assured  on  perishable  goods  is  Nothing  need 
not  bound  to  make  any  disclosure  as  to  their  damaged  con-  ^.^ich  the  un- 
dition ;  though,  if  they  be  put  on  board  in  such  a  state  as  to  ^fj^"**''  ».^- 

o   '  J  r  pliedly  waives 

produce  spontaneous  combustion,  and  are  thereby  consumed,  being  informed 

the  assured  can  make  no  claim  in  respect  of  the  loss  which  _i 

he  has  himself  occasioned.  (A)  '^.s^^f' '''' 

Upon  the  same  principle  it  has  been  decided  that  the  B^^^  need  not 

disclose  their 

assured  need  not,  unasked,  disclose  all  the  bye-gone  calamities  damaged  con- 
that  have  befallen  the  ship,  or  produce  his  whole  portfolio  of    *^'°"' 
letters ;  it  is  enough,  m  the  first  mstance,  ii  he  commumcates  unasked,  dis- 
fully  and  truly  all  material  facts  relative  to  the  state  the  ship  L°  gon^  casual- 
was  in  at  the  time  the  last  intelliffence  left  her ;  and  it  is  **«*  Jj*"^  h*^® 

.  ,  .       .  befallen  the 

for  the  imdervrnters  to  require  further  information  if  they  ship,  or  produce 
wish  it,  especially  where  the  letter  laid  before  them  expressly  reiating^to^her 
refers  to  a  prior  communication  as  to  the  state  of  the  ship  in  condition  pre- 

*  *  vious  to  the 

the  earlier  part  of  the  same  voyage,  (t)  receipt  of  the 

latest  intelli- 
gence: her  state 

§  211.  It  is  sufficient  for  the  assured  to  disclose  to  the  «f/J«"»w«i8 

*  ^  ^  ^  all  he  need 

underwriters  the  facts  communicated  to  him;  he  need  not  communicate. 
infom  them  of  the  apprehensions  expressed  by  his  corre-  Jl.'jb'"^!:;^ 

SpondentS.  to  disclose  the 

The  assured  on  a  policy  on  a  ship  "  at  and  from  Eiga,"  &c.,  cated^ThimT' 
at  the  time  of  effecting  the  policy  were  in  possession  of  a  ^f  °^^  "°'  . 

o  r        J  r  also  commum- 

letter  from  their  correspondents  in  that  place,  stating  that  a  cate  the  appre- 
great  sensation  had  been  produced  there  by  an  order  of  the  correspondents. 
Bussian  government  to  send  the  papers  of  all  vessels  arriving  ^^q^  ^!!!*- 
at  Riga  to  St.  Petersburgh,  and  that  the  ship  on  which  the 
policy  was  effected  must  share  the  same  fate  with  the  rest: 
this  letter  was  not  shown  to  the  underwriters,  but  the  broker 
stated,  CLS  a  facty  that  the  ship*s  papers  had  been  sent  to  St 
Petersburgh  for  examination;  it  was  contended  that  the  non- 
production  of  the  letter  was  a  material  concealment;  but 
Lord  Ellenborpugh  said,  '^  The  assured  are  only  bound  to 
communicate  facts.     The  broker  did  communicate  the  fact  of 
the  ship's  papers  being  sent  to  St.  Petersburgh  for  examina- 


(A)  Boyd  9.  Dubois,  S  Camp.  133.      (t)  Freeland  o.  GloTcr,  7  East,  457. 
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Nothing  need     tioD ;  he  was  not  bound  to  communicate  the  sensations  and 
whicirthe^un-     apprchcnsions  which  that  fact  produced  at  Riga.  (J) 
derwriter  im-  «  jn^g  assured^^^  savs  Lord  Mansfield,  "  need  not  disclose 

plicdly  waives  ^         '' 

being  informed  what  lesscns  the  risk  agreed  and  understood  to  be  run  J* 

J_ Thus,  to  take  the  instances  furnished  by  his  lordship: 

lie  need  not      «  jf  j^q  underwriter  insures  for  three  years,  he  needs  not 

disclose  what  ^  ,    '' 

lessens  the  risk,  to  be  told  any  circumstauce  to  show  it  may  be  over  in  two : 

so  if  he  insures  a  voyage,  with  liberty  of  deviation,  he 
needs  not  to  be  told  what  tends  to  show  there  will  be  no 
deviation."  (A) 


Sect.  VI.  Materiality  of  Concealment,  and  Fact  of  rum" 

Disclosure  —  how  proved. 

Materiality  of  §212.  As  will  havc  been  observed  from  many  of  the 
andiactofDon-  cascs  detailed  in  the  two  preceding  articles,  the  question 
disclosure--      whether  the  facts  concealed  were  or  were  not  material  to  the 

how  proved. 

; risks,  is  a  question  mainly  for  the  jury ;  and  if  they  have 

the  materiality  formed  a  judgment  either  way,  the  court  will  not,  in  general, 
cL\ed  fr*  cne-  ^^^^^^  *^^"'  vcrdict,  uulcss,  indeed,  it  is  clearly  apparent 
rally  speaking,    that  they  have  not   decided  according  to  the  weight  of 

evidence,  or  been  misled  by  any  erroneous  direction  of  the 
judge  presiding  at  the  trial,  in  which  case  the  court,  not- 
withstanding the  point  has  been  directiy  presented  to  tbeir 
attention  at  the  first  trial,  will  send  the  case  down  for  a 
second.  (/) 
And  especially       A  special  jury,  fpom  their  practical  knowledge  of  maritime 
whether  the       busiuess  and  navigation,  are  the  best  judges  upon  the  qnes- 
cv!dence,*is^a     *^^^>  whether  a  ship,  under  given  circumstances,  is  to  be 
missing  ship,      considered  as  a  missing  ship,  and  if  they  have  founded  their 

verdict  on  this  ground,  the  court  will  not,  except  in  very 
extreme  cases,  set  it  aside,  (m) 
Js  ye^unT^'"      Whether  the  jury,  in  forming  their  judgment  upon  the 

if)  Bell  V,  Bell,  2  Camp.  475.  2  Mees.  &  Wels.  267.     MackintoibK 

(A)  Carter  v.  Boehm,  3  Burr.  1909.  Marshall,  1 L  Mees.  &  Wels.  116. 

(/)  See  Willes  p.  Glover,  1  Bos.  &  (m)  Littledale  v.  (Dizom  1  Bo  & 

Pul.  N.  Rep.  14.     Bridges  o.  Hunter,  Pull.  N.  R.  151.     Elton  «.  Ltfk.«i 

1  Maule  &  Sel.  18.     Elton  r.  Larkins,  5  C   &  P.  S9S.      Chief  J.  Ho^** 

8  Bingb.  198.    Westbury  p.  Aberdein,  charge  to  the  jury. 
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materiality  of  the  fact  concealed^  may  be  assisted  by  the  Materiality  of 

•  1  /•     1  'ii    1      'x  1  IT  J     "i.  concealment, 

evidence  of  skilled  witnesses,  such  as  brokers,  underwriters,  and  fact  of  non- 

&c.,  called  to  give  their  opinion  whether  the  fact,  in  their  disclosure -- 
judgment,  was  likely,  if  communicated  to  the  underwriter. 


QcciQeo  whcv 

to  have  materially  influenced  him  in  his  estimate  of  the  risk,  tber  the  jury,  < 
is  a  question  that  has  been  very  much  canvassed  in  this  !udgment*^as  to 
country,  and  must  be  regarded  as  still  undecided.  ^^e  mauriaUty 

of  the  fact  con- 

Lord  Mansfield  (n).  Sir  Yicary  Gibbs  (o),  and  Lord  Den-  ceaied,  may  be 
man  (p),  have  maintained  that  the  evidence  is  inadmissible,  ^^ence  of*  ^ 
on  the  ground  that  it  is  not  a  question  of  science  in  which  skilled  wit- 

.  •  •  •  nesses, 

scientific  men  will  mostly  think  alike,  but  a  question  of  Authorities 
opinion,  liable  to  be  governed  by  fancy,  and  in  which  the  ogmntt  the  ad- 

,,.,  ••  missibility  of 

diversity  might  be  endless ;  that  it  is  a  mere  statement  of  such  evidence, 
the  views  entertained  by  the  witness  of  matters  of  legal  and 
moral  obligation,  and  on  the  manner  in  which  others  would 
probably  be  influenced  if  the  parties  had  acted  in  one  way 
rather  than  another ;  finaUy,  that  it  is  an  opinion  which, 
however  rightly  formed,  could  only  be  drawn  from  the  same 
premises  from  which  the  court  and  jury  were  to  determine 
the  cause,  and  therefore  is  irrelevant  and  improper  in  the 
mouth  of  a  witness. 

On  the  other  hand.  Lord  Kenyon(y),  Mr.  J.  Holroyd(r),  Authorities  in 
Lord  Tenterden  (*),  and  Mr.  Chief  J.  Tindal  (0,  have  aU  **"  ^*^''"'- 
held  this  evidence  admissible ;  and  it  has  also  been  admitted 
without  objection,  in  two  reported  cases,  which  came  re- 
spectively before  Sir  James  Mansfield  (u)  and  Lord  JEHlen- 
borough  (v),  in  the  former  of  which  it  had  a  material  influence 
on  the  judgment,  both  of  the  court  and  jury. 

The  grounds  upon  which  these  learned  persons  have  held 

(n)  In  Carter  v.  Boebm,  3  Burr.  («)  Rickards  o.  Murdock,  10  B.  & 

1909.  Cr.  527. 

(o)  At  N.  P.,  in  Durell  v,  Beder-  (t)  Chapman  r.  Walton,  10  Bingh. 

ley,  1  Holt,  283.  57.     See  alio  Elton  o.  Larkina,  5  C. 

(p)  In  Campbell  v,  Rickards,  5  B.  &  P.  392.,  tried  the  year  before  the 

&  Ad.  840.,  the  latest  case  on  the  decision  of  Chapman  v.  Walton,  and 

point.  Campbell  v.  Rickards. 

(9)  Chaurand  v.  Angerstein,  Peake*s  (if)  Littledale  v.  Dixon,  1  Boi.  & 

N.  Pr.  43.  Pull  N.R.151. 

(r)  Berthon  v.  Lougbman,  2  Stark.  {v)  Haywood  v.  Rogen,4  East,  590. 
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Materiality  of  tho  evidcnce  admissiblc,  are  that  in  questions  on  the  arts  and 
and*iSt"of  non-  scienccs,  thc  cvidcnce  of  persons  versed  in  those  arts  is  daily 
disclosure—      admitted;  that  the  materialitY  of  any  matter  can  only  be 

how  proved.  .  . 

ascertained  by  the  evidence  of  persons  conversant  with  the 

subject  matter  of  inquiry ;  and  that  neither  judge  nor  jury 
could  arrive  at  a  proper  conclusion  on  such  a  point  if  unas- 
sisted by  the  evidence  of  skilled  witnesses,  because  they  could 
not  have  the  exj)erienc€  upon  which  alone  a  judgment  could 
be  satisfactorily  be  formed. 
Law  in  the  -A.8  far  as  judicial  decisions  are  concerned,  the  law  in  thc 

United  States     United  States  on  this  point  is  in  the  same  unsettled  state  aa 

on  this  point.  * 

our  own;  but  the  more  recent  authorities  in  that  countr}', 
including  Chancellor  Kcnt(if?),  Mr.  J.  Story  (or)  and  Mr. 
Duer  (y),  are  all  in  favour  of  the  admissibility  of  this  evi- 
dence. 
SemUe,  the  evi-  I  confcss  the  arguments  in  favour  of  the  admission  of  this 
be  received.       evidence  far  outweigh  in  my  mind  those  which  have  been 

urged  against  it. 

The  object  to  be  ascertained  is,  whether  the  fact  concealed 
was  material ;  that  is,  whether,  if  conununicated,  it  would  so 
have  influenced  the  judgment  which  the  underwriter  sb  a 
man  conversant  with  insurance  business  would  have  formed 
of  the  risk  as  to  induce  him  either  to  decline  it  altogether, 
or  to  require  a  higher  premium.     Such  being  the  object  of 
inquiry,  what  better  mode  can  be  devised  for  enabling  the 
court  and  jury,  who  are  not  themselves  supposed  to  be  con- 
versant in  insurance  business,  for  arriving  at  a  proper  con- 
clusion on  it,  than  by  calling  before  them  witnesses  who  are, 
and  asking  them,  not  what  their  individual  opinions  as  to  the 
materiality  of  the  fact  may  be,  but  what,  in  their  judgment, 
the  general  opinion  as  to  its  materiality  would  be  amongst 
those  conversant  with  such  matters  ? 

The  materiality  of  a  concealment,  as  Mr.  Duer  well  puts 
it,  "consists  solely  in  its  probable  infinence  on  the  mind  of  th 

(10)  Kent's  Comm.,  vol.  iii.  p.  284.  Court  Reps.  188.,  cited  in  Duer  od 

note  6.  ed.  1844.  Uepresentatious,  p.  190. 

(x)  Per  Story,  J.,  in  f  Mc  Lanahan  (y)  Lecture  on  Rcpreaentation»M** 

V,  UniTersol  Ins.  Comp.  1  Pcter^s  Sup.  zix.  p.  184 — 191. 
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underwriter y  and  certainly  the  surest  way  of  ascertaining  this  MotcrJality  of 
is  by  the  inquiry,  what  would  have  been  the  influence  of  the  and  fact  of  nou- 
same  facts  upon  the  mind  of  underwriters  generally,  and  this  ^'°*,"7  J" 

can  only  be  known  by  tlie  testimony  of  underwriters  tJiemselves  

and  of  those  practically  acquainted  with  their  principles  and 
modes  of  transacting  business.^"*  {z) 

It  is  also  highly  deserving  of  remark,  as  Mr.  Duer  has  Carter  v, 
with  much  acutenesa  pointed  out,  that  the  great  case  of  a  direct  tuiho- 
Carter  v.  Boehm,  upon  which,  in  point  of  authority,  the  "ty  against  re- 
opponents  of  the  admissibility  of  this  kind  of  evidence  have  evidence  in 

•    1         1*    1  ,1  />  •  /•  T  J  ordinary  cases 

mamiy  reued,  was  the  case  oi  an  msurance  of  a  peculiar  and  of  marine  in- 
whoUy  unusual  character ;  it  was  not  on  any  marine  risk  at  s^'*'**^* 
all,  but  against  the  capture  by  enemies  of  a  fort  in  the  East 
Indies :  in  such  a  case  as  this  it  is  obvious  that  the  previous 
experience  of  the  broker  furnished  him  with  no  light  or  data 
to  guide  his  judgment  on  the  question  proposed,  so  that  the 
reason  urged  by  Lord  Mansfield  against  admitting  his  opinion 
in  evidence, — viz.  ^*  that  it  was  mere  opinion  toithout  the  least 
foundation  from  any  previous  precedent  or  usage ;" — though  a 
valid  reason  for  rejecting  the  evidence  in  the  case  then  before 
him,  would  not  at  all  apply  to  the  question  of  concealment 
in  an  ordinary  marine  risk ;  as  to  which  an  insurance  broker 
or  underwriter  would  undoubtedly  have  both  previous  pre- 
cedent and  usage  as  the  foundation  of  any  judgment  he  might 
form  as  to  the  probable  opinion  of  others  of  his  own  profes- 
sion upon  the  materiality  of  the  fact  concealed. 

§  213.  Another  important  question  is,  upon  which  party  Upon  which 
does  it  He  to  prove  the  non-communication  of  a  material  fact,  to  ^orcThe 
Since  the  New  Rules  of  Pleading,  the  defence  of  misre-  non-communi- 

*-'  cation  of  a 

presentation  and  concealment  must  be  specially  pleaded :  in  material  fact 
a  case  on  a  policy  on  ship  "  at  and  from  Seville  to  London,"  ,.  jansen, 
effected  on  the  21st  of  February,  a  plea,  framed  in  conformity  w,?'*^^^ 
with  this  rule,  alleged  in  substance, —  1.  That  a  bill  of  ex- 
change for  the  ship^s  disbursements  had  been  drawn  by  the 
captain  at  Seville  on  the  11th  of  January:  2.  That  it  was 

'   (<)  Ducron  RcprescntatioDi,  191. 
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Materiality  of  material  that  that  circumstance  should  be  communicated  to 
and^fect'ornon.  t^c  underwriters:  3.  That  it  was  known  to  the  assured  before 
disclosure—      eflfccting  the  policy :  4.  That  it  was  not  communicated  to  the 

how  proved.  or,/ 

imderwriters.     The  replication  to  this  plea  was  de  injuria. 

The  evidence  adduced  at  the  trial  clearly  showed  that  the 
bill  was  drawn  as  and  when  alleged,  and  that  the  assured  was 
aware  of  the  fact  before  eflfecting  the  policy :  the  jury  found 
a  general  verdict  for  the  defendant ;  but  in  reply  to  a  question 
from  the  judgOi  said  they  thought  the  drawing  of  the  bill  was 
a  material  fojct  for  the  defendant  to  have  known  (a),  btU  that 
there  was  no  evidence  before  them  on  which  they  could  decide 
whether  that  fact  was,  or  was  not  communicated  to  him.  Upon 
this  the  learned  judge  directed  a  verdict  for  the  plfdntiff,  with 
leave  to  move  to  enter  it  for  the  defendant  on  the  issue  raised 
by  this  plea*  The  court,  on  motion  to  this  effect,  were  quite 
dear  that  on  this  evidence  a  venUct  for  the  plaintiff  could  not 
be  supported;  but  as  they  found  it  difficult  to  understand 
what  the  jury  intended  by  their  verdict,  or  what  was  the  point 
put  to  them  by  the  learned  judge,  they  determined  on  the 
whole  to  grant  a  new  trial. 

With  regard  to  the  question  as  to  the  burden  of  proof, 
the  majority  of  the  court  were  of  opinion,  that  upon  the 
allegations  contained  in  the  plea,  the  defendant  was  bound 
to  give  some  evidence  of  the  non-communication,  at  the 
time  he  effected  the  policy,  of  the  fact  which  the  jury  had 
found  to  be  a  material  one  for  him  to  know. 

With  regard  to  the  nature  of  the  evidence,  they  were  of 
opinion  that  very  slender  evidence  of  the  non^communication 
of  a  material  fact  is  all  that  can  be  required  from  a  defendant 
in  such  cases.  Thus,  in  the  case  before  them, — as  it  appeared 
that  the  broker  was  himself  ignorant  of  the  drawing  of  the 
bill  (the  fact  alleged  to  have  been  concealed) ;  as,  moreover, 
it  was  almost  impossible  to  believe  that  the  defendant  would 
have  insured  the  ship  at  all  had  he  known,  as  he  would  from 
the  date  of  the  bill,  that  she  must  be  regarded  as  a  missiiig 

(a)  Because,  as  such  bill  is  never    the  date  of  the  bill  showed  the  time  of 
drawn  till  the  ship  is  just  ready  to  sail     the  ship*s  sailing. 
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fillip  when  he  was  asked  to  Insure  her; — the  court  considered  Materiality  of 
that  this  was  suflScient  presumptive  proof  that  the  drawing  and  fact  of  non- 
of  the  bill  had  not  been  communicated,  and  that  the  burden  ^isciosure—. 

'  how  proved. 


of  proof  lay  upon  the  plaintiff  to  establish  that  it  had.  (b) 

The  result  of  this  case  appears  to  be,  that,  whenever  it  is  Effect  of  the 
proved  to  the  satisfaction  of  the  jury,  that  the  assured,  before  j^en.  "  ^' 
the  policy  effected,  was  in  possession  of  facts,  which,  if  com- 
municated, would,  in  all  reasonable  probability,  have  induced 
the  underwriters  either  to  decline  the  risk  altogether,  or  to 
ask  a  higher  premium  than  that  at  which  the  policy  was 
actually  effected,  the  fair  presumption  will  be  that  the  fact 
never  was  communicated  to  them ;  no  direct  negative  evidence 
need  be  given  in  addition  to  establish  that  it  was  not ;  but 
the  burden  of  proof  will  lie  on  the  plaintiff  to  rebut,  if  he 
can,  the  presumption  of  non-communication,  by  giving  af- 
firmative evidence  that  the  fact  was  communicated,  (c) 

If,  on  the  other  hand,  the  fact  known  to  the  assured  before  La^  as  *o  this 

^      .  ,       .  .  •  1  1  •  1        point  in  the 

effecting  the  insurance  is   not  matenal  to  this  extent,  the  United  States. 
burden  of  proof  will  be  the  other  way ;  for  in  such  cases  there 
is  no  presumption  arising  from  the  nature  of  the  fact  itself 
that,  if  communicated,  the  policy  could  never  have  been  made 
on  the  terms  upon  which  it  was  actually  effected. 

In  the  United  States  it  appears  to  have  been  decided 
generally  in  the  Supreme  Court  of  Massachussets,  that  the 
assured  is  not  only  bound  to  prove  the  materiality  of  the 
fact  concealed,  but  also  the  negative  that  it  was  not  dis- 
closed, (d)  In  New  York,  on  the  other  hand,  the  established 
practice  casts  the  onus  probandi  on  the  plaintiff,  (e) 

Mr.  Duer  considers  (f\  and  I  confess  it  appears  to  me,  that  Suggest ed  rule 

.  .  1  •        /•      1         founded  on 

the  good  sense  of  the  matter  is  not  to  require  any  thing  further  Elkin  ».  Jan- 
from  the  underwriter  in  order  to  support  the  allegation  of 
non-communication,  than  to  show,  1.  that  the  facts  were 
known  to  the  plaintiff  before  the  subscription  of  the  policy ; 


(6)  Elkin  v.  Jonsen,   13  Mecs.  &  Comp.,  15  Pickering's  Rep.  Si 6,  317. 

^els.  655.  («)   t  Livingston    v.    Delafield,    3 

(e)  See  Robertson  v,  Marjoribanks,  Caines,  49. 

2  Stark.  505.  (/)  Duer  on  Representationsy'  note 


sen. 


(d)   t  Fiske    V.  N«w   Engl.    Ins.     ix.  p.  192,  193. 
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Materiality  of  and,  2.  that  these  facts  were  of  such  a  nature  that,  if  communi- 
and7a^tofnon-  ^^*^>  ^*  ^^  imrcasonable  to  suppose  that  the  underwriter 
disclosure—      would  havc  taken  the  risk  on  the  terms,  which  it  appears,  by 

how  proved. 

the  policy  that  he  actually  took  it  at.     This  surely  ought  to 

be  considered  sufficiently  strong  presumptive  proof  in  the  first 
instance  of  non-communication;  sufficiently  strong,  that  is, 
to  put  the  plaintiff,  in  order  to  rebut  it,  on  direct  proof  of 
communication. 

If  this  be  so,  it  will  follow,  considering  the  meaning  which 
the  cases  show  to  belong  to  the  word  material,  that  no  direct 
proof  ought  to  be  required  of  non-communication  of  a  material' 
fact  known  to  the  assured  before  the  execution  of  the  policy. 
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CHAP.   III. 


OP  EXPRESS  WARRANTIES. 


Is  treating  of  Express  Warranties,  we  will  consider  the 
Bubjcct  under  the  following  heads :  — 

Sect  I.  Of  Express  Warranties  generally — their  Form,  Con- 
straction,  and  Mode  of  Fulfilment 

Sect.  II.  Warranties  of  Ship's  Safety  at  a  particular  Time 
or  Place,  and  other  occasional  Warranties. 

Sect  III.  Warranty  as  to  Time  of  Sailing.    , 

Sect  IV.  Warranty  to  sail  with  Convoy.      [ 

Sect  V.  Warranty  of  Neutrality. 

Sect  VI.  Effect  of  Foreign  Judgments  in  proving  a  For- 
feiture of  Neutrality. 

Sect.  L   Of  Express  Warranties  generally -- tJieir  Fornix  Con^ 
struction,  and  Mode  of  Fulfilment  (a) 

§213.  An  express  warranty  is  a  stipulation  inserted  in  writing  Of  eipressirar- 
on  the  face  of  the  policy y  on  the  literal  truth  or  fulfilment  of  ^ny  ««^hcir 
wokich  the  validity  of  the  entire  contract  depends.  f?""'  construe 

,  ,  ,  ,  t*©"**  *nd  mode 

These  written  stipulations  either  allege  the  existence  of  of  fulfilment, 
some  fact,  or  state  of  things,  at  the  time,  or  previous  to  the  Definition  of 
time,  of  making  the  policy,  as,  that  the  thing  insured  is  ^pf^'JT* 
neutral  property,  that  the  ship  is  of  such  a  force,  that  she 
•^iled  on  such  a  day,  or  was  all  well  at  such  a  time ;  or  they 
^dcrtake  for  the  happening  of  future  events,  or  the  per- 
^I'ming  of  future  acts,  as,   that  the   ship  shall  sail  on  or 
efore  a  given  day ;  that  she  shall  depart  with  convoy ;  that 
^e  shall  be  manned  with  such  a  complement  of  men,  &c.  {b) 

Ca)  The  ttudent  is  recommended  to    ciples  of  the  doctrine  of  eipress  war- 
^nfine  hb  attention  to  this  first  sec-     ranties. 
^<^  which  embodies  the  general  prin-        (6)  Marsh,  on  Ins.  353. 

P  P 
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Of  express  war- 
ranties gene- 
rally—  their 
form,  construe- 
tion,  and  mode 
of  fulfilment. 

Promissory  and 

affirmatire 

warranties. 


Every  express 
warranty  must 
be  written  on 
the  face  of  the 
policy. 


It  docs  not 
matter  where- 
ahouts  on  the 
face  of  the 
policy  the  war- 
ranty is  written, 
nor  in  wlmt 
way. 

A  stipulation 
contained  in 
proposals  or 
conditions  re- 
ferred to  in  the 
))olicy  may  be 
an  express  war- 
ranty. 


In  the  former  case  ^Ir.  [Marshal  terms  the  stipulation  an 
affirmative,  and  in  the  latter  a  promissory  warranty;  but  tbe 
distinction  between  the  two  classes  is  one  rather  of  form 
than  substance,  many  warranties  that  are  in  Jbrm,  qffirmatax 
being,  in  fact,  aiso  promissory,  as,  e.  g.,  the  warranty  that  the 
ship  is  neutral  not  only  affirms  that  she  is  so  at  the  date  of 
the  policy,  but  also  engages  that,  as  far  as  depends  on  the 
assured,  she  shall  continue  neutral,  for  the  purposes  of  pro- 
tection^ throughout  the  whole  duration  of  the  risk. 

It  is  a  fixed  and  long  established  rule^  that  nothing  can 
amount  to  an  express  warranty ,  i.  e.,  to  an  explicit  oondittiDf 
on  the  literal  truth  of  which  the  validity  of  the  contract 
depends,  unless  it  be  inserted  in  writing  on  the  face  of  the 
policy. 

Thus,  as  has  already  appeared  in  the  chapter  on  represen- 
tations, a  written  paper  of  instructions,  stating  amongst  otlier 
things,  that  the  ship  "  mounts  twelve  guns  and  twenty  men,'' 
was  held  not  to  be  an  express  warranty  to  that  effect,  though 
it  was  wrapped  vp  with,  and  enclosed  in,  the  jwlicy  when 
brought  to  the  underwriters  for  subscription  (c) ;  and  the 
decision  was  the  same  with  regard  to  a  similar  paper,  even 
though  wafercd  to  the  policy  at  the  time  of  subscribing.  (<0 

But,  although  it  is  absolutely  essential  that  an  expres 
warranty  should  be  written  somewhere  or  other,  on  thc/fl« 
of  the  policy,  yet,  it  does  not  matter  on  what  part  of  the 
paper ;  it  need  not  be  in  the  body  or  printed  part  of  the 
policy ;  it  may  be  in  the  margin  or  at  the  foot  of  the  policyi 
and  written  either  in  the  usual  way  or  transversely,  (e) 

There  are  cases,  however,  in  which  it  is  not  even  necesraiy 
that  an  express  warranty  should  be  actually  written  on  the 
face  of  the  policy,  for,  if  it  forms  part  of  any  rules  or  con- 
ditions, which,  though  extrinsic  to  the  policy,  are  referred  to 
therein,  it  will  be  considered  as  incorporated  with  the  con- 
tract, and  its  literal  fulfilment  be  as  strictly   enforced  ^ 


(c)  Pawson  v,    Barnevcit,    Dougl.         (e)  Kenyon  ©.  Berthon.  Dougl-  U- 
13.  n.  n.     Blackhur&t  r.  CockeU,  3  T.  Rcp- 

((/)  Bean  t*.  Stupart,  Dougl.  1 L  360. 
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though  it  were  actually  inserted  in  writing  on  the  ifacc  of  the  Ofexprcss  war- 

•      .  ^   /  f\  ranties  cenc- 

instrument.  (J)  rally  -  their 

'So  T)articular  form  of  words  is  requisite  to  constitute  an  f?™*  construc- 

'■  ^  tioii,  and  mode 

express  warranty  :  the  word  ^^  warranty  ^^  or   ^^  warranted,'"  of  fulfilment 
for  instance^  is  in  no  case  necessary.     The  words,  "  to  sail  on  An  exprt» 

waxraniv  c 
not  require  any 


Buch  a  day,"  or  « in  port;'  or  «a//  weir  on  such  a  day,  or  '"^'"^'^  ^°^' 


'^carrying  so  many  guns  and  so  many  men;"*  &c.,  if  written  in  peculiar  form 

,  !;  ./.i  1.  11    of  words,  nor 

the  body,  at  the  foot,  or  on  the  margm  of  the  pohcy,  would  any  explicit 
amount  to  an  express  warranty,  requiring  a  literal  fulfilment  ^  *"*^ 
quite  as  much  as  any  more  formal  clauses  to  the  same 
effect,  [g) 

In  some  cases,  indeed,  it  is  not  even  requisite  that  there  A  description 
should  be  any  explicit  clause  of  warranty  at  all ;  for,  as  we  "^c  national 
shall  have  occasion  to  observe  more  at  length  hereafter,  the  character  of  the 

°  thnig  insured 

mere  description  in  the  policy  of  the  thing  insured  as  being  amounts  to  an 
of  a   certain    nation,   as  "a  Danish  brig,"    "the    Swedish  rantyofits 
ship  Sophia,"  &c.,  will  amount  to  an  express  warranty  that  "a^*<^"***'y- 
the  thing  insured  has  the  national  character  thus  ascribed  to 
it  in  the  policy,  and  impose  the  same  duties  on  the  assured, 
in  relation  to  it,  as  though  a  formal  clause  of  waiTanty  had 
been  inserted  to  that  effect.     Thus,  where  a  policy  of  insur- 
ance was  effected  *^  on  goods  on  board  the  Mount  Vernon, 
an  American  ship,"  it  was  held,  that  this  description  of  the 
ship  in  the  policy  clearly  contained  a  warranty  that  she  was 
an  American  ship,  and  therefore  induced  a  necessity  of  her 
being  documented,  as  American  ships  were  bound  to  be  by 
the  treaties  then  subsisting  between  the  United  States  and 
France.  (A) 

In  one  case  an  attempt  was  made  to  push  this  doctrine  to  But  merely  ex- 

,  ,.  ,  ,  n     .       n  pressinc  the 

a  very  great  extent,  by  contendmg  that  the  mere  lact  ot  name  of  the 
describing  the  ship  in  the  policy  by  an  English  name,  as  the  ^^'^^^^^^^^^^^^ 


o"age, 
not 


(/)  Pettiflpretir  v.   Pringle,  3  B.  &  (g)  Kenyon  r.  Berthon,  Dougl.  12. 

Ad.  314.     Graham  v.  Barras,  5  B.  &  (A)  Baring  i\  Olaggett,   3   Bos.  & 

Ad.  1011.     The  rule  was  established  Pull.   201.     S.  C.   5  Kast,  398.     Ix)- 

in  the  older  cases  of  Rutlcdgc  v.  Bur-  thian  v.  Henderson,    3  Bos.  &  Pull. 

rell,  1  H.  Bl.  255.,  and  Wood  v.  Wors-  499.     And  see  the  cases  in  the  United 

ley,  2  H.  Bl.  574.,  and  6  T.  llcp.  710.  Sutcs,  in  1   Phillips  on   Ins.  347.  in 

SL  C,  which  were  cases  on  fire  policies,  notit, 
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Of  express  war-  Tlirce  Sistcrs,  instead  of  the  Tres  Ilermanas,  or  the  Mark  An* 
rally  — their      tliOTii/  instead  of  the  Marco  Antmiioy  amounted  to  a  warranty 

[L'n?anTmode  ^^^*  *^°  ^^^P  ^'^  English ;  but  Lord  EUenborough  decisively 
of  fulfilment,      rejected  the  attempt,  and  held  that  no  warranty  of  nationality 

could  be  inferred  from  the  language  in  which  the  ship's  name 

was  expressed  in  the  policy,  (i) 
Though  such  On  the  other  hand,  it  appears  to  have  been  decided  in  the 

allegation  of  United  States  that  the  mere  allegation  of  a  fact  in  the  policy 
phlinry  appear  ®^^  ^^^  amount  to  a  Warranty,  where  it  is  clear,  from  the 
to  hare  been      tcHus  of  the  policv  itsclf,  that  the  fact  alleged  can,  in  the 

immaterial  to  ,      _ 

the  risks  it  will  Particular  case,  have  no  relation  to  the  risk.  Hence,  where 
strued  M^an  ^  policy  was  effected  "  on  the  good  British  brig  called  the 
express  war-       Johuy^  but  the  insurance  was  against  sea  risks  only,  it  was 

ranty  of  na-  i    i      •  .  . 

tional  character  held  in  the  United  States,  that  this  mere  description  of  the 
thoV^*^not"ii7'  '^'^^P  ^  British  should  not  be  construed  as  a  warranty  that 
the  United        ghe  was  sucli,  bccausc  the  fact  of  her  being  British  or  not 

States.  ^  ^  ° 

could  not,  on  such  a  policy  as  this,  have  affected  the  under- 
writer's judgment  of  the  risks.  (J) 

Mr.  Phillips  considers  this  distinction  well  taken,  if  rigor- 
ously confined  to  cases  where  it  plainly  appears  that  the  fact 
alleged  could  not  possibly,  in  the  opinion  of  any  man,  have 
any  relation  to  the  risks  insured  against  in  the  parUcular 
policy.  (A) 

These  cases  must,  however,  be  of  exceedingly  rare  occur- 
rence, and,  on  the  whole,  it  appears  better  to  avoid  entering 
in  any  case  into  the  question  of  the  materiality  of  the  fact 
alleged,  both  because  it  is  a  departure  from  what  has  hitherto 
been  regarded  as  a  fixed  principle  of  decision  with  regard  to 
warranties   as   distinct  from   representations^   and  secondlji 
because  it  calls  upon  the  court  and  jury  to  decide  lipon  a 
point  most  difficult  to  be  ascertained,  viz.,  the  impossibility  of 
the  underwriter's  having  been  influenced  by  the  fact  thus 
impliedly  alleged.    Who,  for  instance,  in  the  very  case  cited, 
would  take  upon  himself  to  say,  that  the  underwriter  might 

(t)  Clapham  v.  Cologan,  3  Camp.         ^k)  1  Phillips  on  Ins.  S4S,  249. 
381. 

(t)  f  Mockie  r.  Pleasant,  2  Binn. 
63.,  cited  1  Phillipii,  348. 
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not  have  been  more  inclined  to  insure  a  British  ship  against  Of expresswar- 
sea-risks  than  one  of  any  other  national  character  ?     I  think  rally —Uieir 
it  better,  then,  to  discard  this  distinction,  and  to  lay  it  down  f?""'  construe- 

'  ^  ...  **°"»  *°"  mode 

generally,  that  every  allegation  contained  in  the  policy,  of  fulfilment. 
whether  direct  or  indirect,  of  the  national  character  of  the 
thing  insured,  amounts  to  a  warranty,  and  as  such  must  be 
literally  fulfilled. 

§  214.  The  first  great  distinction,  tlien,  between  an  express  An  express 
warranty  and  a  representation  is,  that  the  former  is  always,  quirc8"M  exact 
and  the  latter  never,  written  on  the  face  of  the  policy ;  the  ^^  ^**®^  ^" 
second  main  distinction  between  them  is,  that  while,  as  we 
have  seen,  a  representation  may  be  satisfied  with  a  substantial 
and  equitable  compliance,  a  warranty  requires  a  strict  and 
literal  fulfilment,  i.  e.,  what  it  avers  must  be  literally  true ; 
what  it  promises  must  be  exactly  performed. 

Every  policy,  in  fact,  in  which  an  express  warranty  is  in- 
serted is  an  hypothetical  contract,  i,  e.,  it  is  entered  into  on  the 
understanding  that  it  shall  be  binding,  if  the  warranty  be 
literally  complied  with,  but  not  otherwise ;  accordingly,  any 
fulure  in  such  literal  compliance  avoids  the  policy  ab  initio. 

In  the  language  of  Lord  Mansfield,  *^  The  contract  depends 
on  the  event  taking  place.  There  is  no  latitude,  no  equity; 
the  only  question  is,  has  that  event  happened?"  (T)  "The 
warranty  in  a  contract  of  insurance,"  says  his  lordship  in 
another  place,  "  is  a  condition  or  a  contingency,  and  unless 
that  be  performed  there  is  no  contract."  (m) 

Hence  all  inquiry  into  the  materiality  or  immateriality  to  And  no  inquiry 
the  risk  of  the  thing  warranted  is  entirely  precluded  ;  and  so  [^  its  mate- 
are  all  questions  as  to  a  substantial  compliance  with  the  "al^^yof*™" 

^  ^  materiality. 

warranty. 

"  It  is  perfectly  immaterial,"  says  Lord  Mansfield,  "  for 
what  purpose  a  warranty  is  introduced,  but,  being  inserted, 
the  contract  does  not  exist  unless  it  be  literally  complied  with." 
'*  The  very  meaning,"  says  Mr.  J.  Ashurst,   "  of  a  war- 


(/)  In  Hibbert  9.  Figou,  Marsh,  on        (m)  In  De  Habn  v.  Hartley,  1  T. 
Int.  375.  Rq>.  345,  346. 
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Of  express  war-  ranty  is  to  preclude  all  questions  whether  it  has  been  stdh 

rally —^hctr      stantially  complied  with ;  it  must  be  literally  so."  (n) 

form,  construe.       «  j^  jg  j^  qIqtj^^  .^^A  first  principle  of  insurance  law,"  says 

tion,  and  mode  *-  ^*-       ^ 

of  fulfilment      Lord  Eldon,   ^^that  when  a  thing  is  warranted  to  be  of  a 

particular  nature  or  description,  it  must  be  exactly  what  it  id 

stated  to  be.     It  is  no  matter  whether  material  or  not ;  the 

only  question  is,  is  this  the  thing  de  facto  I  have  signed."  (o) 

licnce,  though       Hcncc,  although  the  loss  may  not  have  been  in  the  re- 

buhwM)  decree  niotest  degree  connected  with  the  breach  of  the  warranty, 

whatever  con-    ^\^q  underwriter  is  none  the  less  dtscliarixed  on  that  accoont 

nccted  M'lth  the  ...  . 

breach  of  war-    from  all  liability  for  the  loss,  if  the  warranty  have  been  in 

rantv,  the  un-       /»     .  i       i 
derwriter  is  not    I^Ct  broken. 

the  less  a»s-  Thus  whcrc  a  ship,  warranted  to  sail  with  convoy  had  in 

chnrjijed  on  that  * '  •' 

account.  fact  Sailed  without  it  and  went  down  in  a  stormy  the  u^de^ 

writer  was  held  not  liable  for  this  loss,  although  of  course  it 
was  in  no  degree  connected  with  the  ship's  not  sailing  with 
convoy,  {p) 

Even  where  Evcn  whcrc  the  Warranty  relates  to  a  period  anecedent 

the  warranty  , 

relates  to  a  to  the  Commencement  of  the  risk  under  the  policy,  and  the 
to"hecoin-^  breach  of  warranty  is  remedied  before  the  ship  sails. on  the 
mencement  of    yoyagc  iusurcd,  it  wiU  bc  equally  fatal. 

the  risk,  and  .  .  . 

the  breach  is  A  ship  was  iusurcd   ou  a  slaviug  voyage  ^^  at  and  from 

thl"!hip  saiis'^^  Africa  to  her  port  or  ports  of  dischai^e  in  the  British  West 
It  IS  stdi  laial.  Indies,"  and  a  memorandum  was  inserted  in  the  margin  of  the 
Hartley,  policy  that  tho  ship  had  "  sailed  from  Liverpool  with  fourteen 

1  T.  Hep.  ij-13.    six-pounders,  swivels,  small  arms,  and  fifty  hands  or  upvrardsi 

copper  sheathed:"  it  appeared  that  the  ship  had  actually 
sailed  from  Liverpool  with  ovl\j  forty-six  men  instead  oififts^ 
but  that  within  twelve  hours  of  leaving  Liverpool  she  had 
taken  on  board  at  Beaumaris  six  additional  hands,  which  made 
the  crew  exceed  fifty  ;  express  evidence  was  also  given  that  the 
.ship,  between  Liverpool  and  Beaumaris  was  quite  as  safe 
with  forty-six  men  as  she  could  have  been  with  fifty:  i* 
was  strongly  urged,  that,  as  the  memorandum  eferred  to  a 

(«)  Ibid.  {p)   Hibbcrt  V.    Pigou,  Marsh,  oo 

(o)  Per  L-jrd  Eldon,  \n  Newcastle     Iiis.  375. 
Fire     Ins.    Comp.    v.    IMacmorraOi    3 
Dow.'s  P.  C.  255. 
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period  antecedent  to  the  risk  insured,  it  should  be  construed  or  express  war- 
as   a   representation,   and   not  as   a  warranty,   and  would  rally— ^hdr 
therefore  be  satisfied  by  a  substantial  compliance :  but  the  *?""»  construc- 

•^  *  tion,  and  mode 

court  unanimously  held   that  it  was  an  express  warranty;  of  fulfilment. 
that  it  had  been  broken  by  the  ship  sailing  from  Liverpool 
with  only  forty-six  men,  and  therefore  that  the  policy  was 
void  in  toto,^^  (y) 

It  has  been  made  a  question  in  the  United  States  whether  The  literal  fui- 

.      .        „  vx«  J      X  filmcntofan 

an  express  warranty  is  m  ail  cases  a  condition  precedent,  so  express  war- 
that  its   breach  will  always  avoid  the  policy  ab  initio;   or  ^^a'condi- 
whether  it  has  this  effect  only  when  it  relates  to  the  com-  ^»""  precedent 
menccment  of  the  risk,  (r)  the  assured  to 

Mr.  Phillips  inclines  to  the  latter  opinion,  and  thinks  that  Jl^i^Jy 'i^^  con- 
where  the  warranty  relates  to  a  circumstance  necessarily  taiuaiu 
subsequent  to  the  commencement  of  the  risk,  as  that  the  ship 
shall  take  on  board  a  certain  armament  at  an  intermediate 
port,  the  assured  would  be  entitled  to  recover  for  an  ante- 
cedent loss,  though  the  warranty  should  not  bo  complied 
with,  (s) 

It  appears  to  me,  however,  although  the  point  has  never 
presented  itself  for  direct  adjudication  in  the  English  courts, 
that  this  opinion  is  inconsistent  with  the  spirit  of  the  English 
decisions :  it  seems  quite  clear  that  the  parties  might,  if  they 
pleased,  expressly  stipulate  that  the  contract  between  them 
should  be  void  in  toto,  as  well  upon  the  non-performance  of 
some  promised  act,  as  upon  the  non-existence  of  some  alleged 
event ;  and  the  only  question  is  whether  in  expressly  inserting 
into  the  policy  an  executory  stipulation,  they  have  or  have 
not  done  it  with  the  intent  that  the  efficacy  of  the  contract, 
and  consequently  the  liability  of  the  underwriter,  shall  entirely 
depend  on  the  stipulation  being  exactly  complied  with.  It 
seems  to  me  that  they  must  be  taken  to  liave  done  so,  and 
therefore,  that  the  subsequent  breach  of  a  warranty,  promising 
that  a  given  thing  shall  take  place,  as  completely  avoids  the 

(q)  De  Hahn  v.  Hartley,  1  T.  Rep.  3  Maw.  Rep.  337.  340.  347.      See  1 

343.  riiillips,  35 1,  355, 

(r)    f  Hendricks    v,    Comm.    Ins.         (»)  Ibid.  USS, 
Comp.,8  Johns.  1.  f  Taylor  t\  Lowell, 
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Of  express  war-  policy  db  initio^  as  the  cotemporaneous  falsehood  of  a  warraniy 

rally —their      affirming  that  a  given  thing  does  exist  or  has  existed. 

iorro,  construe-       j^^  causc,  howevcr  Sufficient ;  no  motive,  however  good; 

tion,  and  mode  '  ?  »  o        » 

of  fulfilment,      no  necessity,  however  irresistible,  will  excuse  non-compliance 
Nothing  will      with  an  express  warranty :    if  it  be  not  in  fact  complied 
com  Tiancc'       with,  though  for  the  best  reasons,  the  policy  is  void. 
with  an  express       Even  the  direct  and  irresistible  operation  of  a  peril  ex- 

warranty.  i  •      x    •       xi,  r         •  P 

Not  even  the  P^cssly  msurcd  against  in  the  policy  is  no  excuse  tor  non- 
direct  and  irre-  compliance :  thus,  where  a  ship  warranted  to  sail  on  a  given 
tion  of  a  peril  day  was  prevented  from  doing  so  by  an  embargo  laid  on  by  a 
insure  against.  jjj.j|.jgj^  govcmor,  this  breach  of  the  express  warranty  was 

held  to  avoid  the  policy,  although  such  embargo  came  ex- 
pressly within  the  words   ^^  restraints   and   detainments  of 
kings,  princes,  and  people,"  &c.,  which  were  perils  expressly 
insured  ag^st  in  the  policy,  (i) 
If,  however,  Xhe   Only   conccivabie  cases  in  which   compliance   with 

thinj^s  contcm-  an  cxprcss  Warranty  might  be  excused  would  be,  —  1.  If  the 
wOTranty^  ^  ^  ^^*®  ^^  things  Contemplated  by  the  warranty  were  to  cease; 
should  cease,  or  qj^   2.  1£  ^  subsequent  kw  should  pass  rendering  compliance 

a  suhse<]uent  ...  c  * 

law  should  pass  with  a  prcvious  warranty  illegal. 

piian«i"with  T"  Thus,  if,  bcforc  peace  was  declared,  a  warranty  were  in- 
previous  war-     serted  that  a  ship  should  sail  with  convoy  at  some  future 

ranty  illegal,  .  «  n       •  •  •  . 

the  assured  time,  from  somc  foreign  station,  the  intervention  of  peace 
cTsed  from^te  ^eforc  the  period  at  which  the  ship  was  so  to  sail  would 
fulfilment.         doubtlcss  bc  held  to  excuse  the  necessity  of  a  compliance 

with  this  warranty,  for  it  would  be  only  fair  to  presume 
that  the  parties,  when  they  inserted  such  a  condition  into  tlic 
policy  contemplated  the  continuance  of  that  state  of  things 
which  alone  led  to  its  insertion,  and  can  therefore  no  longer 
be  entitled  to  insist  on  an  exact  compliance  when  that  state 
of  things  has  ceased  to  exist.  The  principle  here  is  ccssantc 
rationey  cessat  lex.  (m) 

It  is  an  old  principle  of  law,  that  if  a  man  covenants  to  do 


(t)  Hore  r.  WTiilmore,  Cowp.  784.         (m)  Sec  Duer  on   Rcprescntilio«* 
The  case  of  IlaTclock  r.  Hancill,  3  T.     pp.  89,  90. 
Kep.  277.,  which,  at  first  sight,  may 
seem  inconsistent  with  this  position,  is 
not  80. 
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a  thing  which  is  lawful  at  the  time,  but  an  act  of  parliament  Of  express  war- 
comes  in  and  hinders  him  from  doing  it,  the  covenant  is  rally  — their 
repealed (w);  the  same  rule  extends  to  warranties;  and  it  [^oJJ™*a^°j*^^e 
may  be  stated  generally,  that  compliance  with  a  warranty  of  fulfilment, 
will  be  dispensed  with,  if  it  be  rendered  unlawful  by  a  law 
enacted  since  the  time  of  making  the  policy.     If,  however,  a 
compliance  with  the  warranty  was  unlawful  at  the  time  of 
making  the  policy,  the  contract  will  be  void  on  the  ground 
of  the  illegality. 

§  215.  A  warranty,  like  every  other  part  of  the  contract,  Construction  of 
is  to  be  construed,  as  to  the  terms  it  employs,  according  to  w^Jage'oT^an 
the  understandin<;  of  merchants,  and  does  not  bind  the  as-  express  war- 

,      ,  ranty  IS  govem- 

sured  beyond  the  commercial  import  of  the  words.  ed  by  mcrcan- 

A  warranty  was  inserted  on  the  margin  of  a  policy,  that  *  ^  "**^g 
the  ship  insured  should  carry  "  thirty  seamen,  besides  pas-  part,  Dougl. 
senffers  ;^^  in  point  of  fact,  it  appeared  that  only  twenty-six 
mariners  had  signed  the  ship's  register,  and  to  make  up  the 
number,  thirty,  the  plaintiff  reckoned  the  steward,  cook, 
surgeon,  some  boys,  &c  :  evidence  being  given  that  boys  are 
included  under  the  term  seamen,  by  mercantile  usage,  and 
the  jury  being  of  opinion  that  the  word  seamen  in  this  policy 
meant  persons  employed  in  navigation,  as  distinct  from  pas^ 
sengers^  the  court  held  the  warranty  suflSciently  complied 
with,  (to) 

Although,  on  the  one  hand,  the  literal  fulfilment  of  a  war"  A  warranty 
ranty  is  strictly  required,  yet,  on  the  other,  it  is  no  less  cer-  tend^  by  fm- 
tain,  that  nothing  beyond  a  bare  and  literal  fulfilment  can  P^»»^«*|o"  *® 

"        "  ^  anything  not 

be  required;  a  warranty  will  not  be  extended,  by  construe-  neeessarib/ in^ 
lion,  to  include  anything  not  necessarily  implied  in  its  terms,  its  tenns. 

Thus,  where  there  was  a  warranty  "  that  the  ship  should  ^^>*^*^  «*•  Bruce, 
have  twenty  guns,"  and  it  appeared  that,  although,  in  fact,        ®"S  •  - 
the  ship  had  twenty  guns,  yet  she  had  only  twenty-five  men, 
a  number  quite  short  of  the  necessary  complement  for  twenty 
guns.   Lord   Mansfield   held    that    this   warranty   did    not 

(v)    Brewster    v.    Kitchin,    1   Ld.         (w)  Bean  v.  Stupart,  Dougl.  1 1. 
Raym.  321.     S.  C.  reported  as  Brew- 
ster V.  Kitcbcll,  1  Salk.  198. 
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Ofexprcssvrar.  imply  that  slic  sliould  cairv  a  competent  number  of  men  to 

ranties  gene-  .  i     i         /»  i 

rally— their  woFK  thc  guiis ;  and  thcrcforc,  as  there  was  no  ground  to 

[?on?anTmodc  "»!>"*«  ^'^^^^^^^^  that  thc  warranty  had  been  sufficiently  com- 

of  ftilHlincpt.  plied  with,  (a:) 


Skct.  II.    Warranty  of  Ship^s  Safety  at  a  particular  Tuw 
and  Placcy  and  other  occasional  Warranties. 

Warranty  of  §  216.  In  ordcr  to  protect  himself  from  liability  to  any 

ship's  safety  at    loss  bcforc  a  givcu  day,  the  underwriter  frequently  causes  a 

a  particular  .  .  .       ,  ,.  *.  y 

time  and  place,  Warranty  to  be  inserted  in  the  policy  that  the  ship  was  "  afl 
riond  wYrrai!^  ^"foi'  ^^  "  iTc/Z,"  on  thc  day.     Tlie  following  case  will  suf- 

^'<^ ficicntly  show  the  operation  of  this  warranty. 

Construction  of       Goods  wcrc  insured  ^^  losty  or  not  lostj^  and  at  the  foot  of 

warranty  that        11.  .  r  y?    -rx  «         ^  1 

ship  is  *'ife//'*  tuc  policy  was  writtcu  ^^  warranted  xoell  December  9th, 
on  a  given  day,  ^^g^  .  „  j^  appeared  that  the  policy  was  subscribed  by  thede- 

The  word  fcndant  between  one  and  three  o'clock  in  the  afternoon  of  the 

wwranty^refcrs  ^''^V  Hivncd  in  thc  warranty,  and  that  the  ship  had  been  lost  it 
solely  to  the       cifflit  o'clock  the  samc  mominff.     Lord  Kenyon  said:  "Tie 

state  of  the  »  ,11  •       , 

ship  on  the  day  Single  qucstiou  is,  whcthcr  the  warranty  at  the  bottom  of  the 
poU^*"^  *^  policy  means  warranted  well  at  the  time  when  the  defenixai 
r ^^t^n""^  *'•  subscribed  ity  or  at  any  time  on  that  day  ;  and  we  are  all  of 
3  T.  Rep.  360.  opinion,  that  if  thc  ship  were  well  at  any  time  on  that  day,  itis 

sufBcicnt,  and  that  thc  defendant  is  consequently  liable."  (y) 
Kenyon  v.  From  the  same  motive,   a  warranty  that  the  ship  was 

Berthon,  tc  ^n  port'^  On  a  given  day  is  also  of  frequent  occurrence,  and 

is  construed  in  the  same  way:  thus  where  the  following 
words  were  written  transversely  on  thc  margin  of  a  policyi 
«  in  port  20th  July,  1776,"  Lord  Mansfield  held  that  this 
was  clearly  a  warranty  that  the  ship  should  be  in  port  on 
that  day,  and  thcrcforc,  as  it  was  proved  that  the  ship  had 
sailed  on  the  18th  of  July,  he  held  the  policy  void,  (z) 


(x)  Hyde  r.  Bruce,  S  Dougl.  213.         (z)  Kenyon  v,  Bertbon,  DougL  It 
Alarsh.  on  Ins.  354.  note* 

(y)  Blatkhurst  v.  Cockell,  3  T.  Uep. 
:*C0. 


t. 
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Where  a  policy  was  effected  on  a  ship  against  fire  for  one  Warranty  of 
months  on  the  terms  that  she  should  be  "  safe  moored  in  at  a  particular 
Portsmouth  harbour"  durinpr  the  time.  Lord  Ellenborough  time  and  place. 

o  '  D       and  oilier  occa- 

held,  that  this  policy  was  not  avoided  by  the  ship's  being  sjonal  warran- 

moved  from  one  part  of  the  harbour  to  another  for  the  more  

convenient  purpose  of  repairs,  and  taking  in  her  cargo,  she 
having  been  safely  moored  at  every  part  of  the  harbour  she 
was  so  moved  to.  (a) 

In  a  time  policy,  where  the  terminus  a  quo  is  not  men-  in  a  time  po- 
tioned,  but  the  insurance  is  intended  to  cover  the  ship  on  ^^^^  wiiTbo 
any  voyage  during  the  time,  this  warranty  will  be  satisfied  Mtisficd  by  the 

.  ..  11  ./,  -Tfc         ship's  being  of 

by  the  ship's  bemg  in  any  port  on  the  day  specified.  But  any  port  on  the 
in  policies  "at  and  from"  a  given  terminus,  the  general  voyage  pVucies 
words  "in  port"  must  be  construed  as  referring  to  the  port  ***®  meaning  of 

*  ,  ,  *  a  warranty  that 

where,  under  the  policy,  the  voyage  is  made  to  commence,  the  ship  was 
and  the  warranty  will  not  be  satisfied  unless  the  ship  was  in  gWcrday,*"*  * 
that  port  on  the  specified  day:  thus  where  a  ship  was  in-  means  that  she 

•*•  *  .  .  was  then  with m 

sured  "  at  and  from  Hamburgh  to  Vigo,^  with  a  warranty  the llmiu of 
that  she  was  "m  port  on  the  I9th  October^  1825,"  and  it  ap-  the  voyage  in-* 
peared  that  the  ship  on  that  day  was  in  the  port  of  Cuxhaven,  fu'^jdismade 
ninety  miles  below  Hamburgh,  and  also  on  the  river  Elbe,  commence, 
but  without  the  limits  of  the  port  of  Hamburgh,  Lord  Ten-  ter,  /Mood."&" 
terden  held  that  this  was  not  a  compliance  with  the  war-  ^*'^-  ®^* 
ranty :  his   Lordship  remarked,  that  "  if  the  assured  had 
merely  meant  to  stipulate  that  the  ship  was  in  port  some- 
whei'e  or  other,  as  distinct  from  being  at  sea^  on  the  day  spe- 
cified, he  should,  under  such  a  form  of  policy,  have  warranted 
that  the  ship  was  *all  safe,'  or  ^  welly    on  the  19th  of  Oc- 
tober."(^) 

The  limit  of  the  port  of  London  for  ships  clearing  outwards  Construction  of 
is  at  Gravesend,  where  the  cockets  and  clearing  notes  are  g^sVould 
delivered,  and  where  alone  the  exporter  can  obtain  any  draw-  ^  "exported" 

*-  ^  ^  'f  from  London 

back  he  may  be  entitled  to(c);  if,  therefore,  goods  should  by  a  given  day: 
be  warranted  as  having  been,  or  to  be  exported  from  London  port  of  London 

for  sliipH  clear- 

ing  outwards, 
(a)  Clarke   v,  Westmore,  cited    in         (c)  So  decided  on  a  license  to  ex- 

Selw.  N.  Pr.  1015.     9th  ed.  port.     Williams  v.  Marshall,  6  Taunt 

(6)  Colby   V.  Hunter,   1    Mood.  &     390.      2    MarshalPs    Rep.  292.      See 

Malk.  81.  also  Park  on  Ins.  G92,  693.    8th  cd. 
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Warranty  of 
ship^s  Mitcty  at 
a  particular 
timo  and  place, 
and  other  occa- 
sional warran- 
ties. 

Uefercncc  to 
cases  in  the 
United  States. 


Held,  in  the 
United  States, 
that  the  words 
<*  on  all  lawful 
goods  **  do  not 
amount  to  a 
warranty  that 
the  goods  in- 
sured are  not 
contraband  of 
war. 


Held,  in  this 
country,  that 
the  words  **  in 
any  lawful 
trade  **  have  re- 
ference only  to 
the  trade  in 
which  the  ship 
is  employed  by 
the  owners:  not 
to  that  in  which 
she  is  barra- 
trously  em- 
ployed by  the 
master, 

Havelock  v. 

Hancell, 

3  T.  Rep  277. 


on  or  before  a  given  day,  such  warranty  would  not  be  satis- 
fied^ unless  the  ship  had  cleared  out  at  Gravesend  on  or 
before  the  day. 

It  would  be  impossible  in  a  treatise  of  this  kind  to  do 
more  than  cite  the  leading  decisions  which  have  taken  place 
in  this  country  on  the  diiierent  occasional  warranties  inserted 
in  policies :  any  attempt  to  enumerate  all  the  different  kinds 
of  stipulations,  which  the  varying  exigencies  of  commerce 
may  induce  parties  to  introduce  into  the  contract,  would  be 
entirely  out  of  the  question.  In  the  United  States,  from 
the  great  number  of  their  ports,  and  the  great  variety  of 
their  tribunals,  the  decisions  upon  the  effect  of  such  occa- 
sional clauses  and  peculiar  stipulations  have  been  propoiy 
tionally  numerous,  and  may  be  found  collected  by  the  inde- 
fatigable industry  of  Mr.  Phillips,  (rf) 

One  of  the  clauses,  the  construction  of  which  has  been 
most  canvassed  in  America,  is  that  ^'on  all  lawful  goods;" 
the  question  being,  whether  these  words  amount  to  a  war- 
ranty that  the  goods  insured  are  not  contraband  of  war. 

It  has  been  finally  decided  in  New  York,  that  no  such 
warranty  is  to  be  inferred  from  this  clause,  on  the  ground, 
that  the  law  of  nations  does  not  declare  the  trade  in  con- 
traband goods  to  be  unlawful  in  the  subjects  of  neutral 
states,  but  merely  authorises  their  seizure  by  the  belligerent 
powers,  (e) 

In  consequence  of  this  decision  a  clause  has  been  inserted 
in  the  New  York  policies,  warranting  the  goods  "  free  fSrom 
charge,  damage,  or  loss  which  might  arise  from  the  seizure  or 
detention,  on  account  of  illicit  or  prohibited  trade,  or  trade 
in  articles  contraband  of  war." 

It  has  been  decided  in  this  country,  in  the  case  of  a  ship 
insured  "  in  any  lawful  trade,"  that  the  words  "  lawful  trade" 
must  be  confined  to  trade  on  which  the  ship  was  sejit  by  her 
owners ;  and,  therefore,  that  the  assured  on  such  a  policy  was 
not  precluded,  by  this  clause,  from  recovering  for  a 


(<f)  1  Phillips  on  Tnx.  chap.  ix.  sec. 
9.»  **  On  particular  Warranties  and 
Conditions,*'  p.  401—410. 


(e)  t  Silva  v.  Low,  I  Johns.  Cat% 
1.     Phillips,  Tol.  I  p.  401.  408. 
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occasioned  by  the  sliip's  being  barratrously  employed  by  tlie  Warranty  of 
master  in  the  smuggling  trade.  (/)  a  particular 

time  and  placcy 
and  other  occa- 
sional warran- 
•  ties. 

Sect.  III.   Warranty  as  to  Time  of  sailing.  

ff 

§  217.  One  of  the  most  important  and  most  general  of  all  Warranty  as  to 
express  warranties  is  that  which  either  alleges  that  the  ship    *""^^  «ai  mg. 
has  sailed,  or  stipulates  that  she  sliall  sail  on,  before,  or  after 
a  given  day. 

In  almost  all  voyages,  the  year  for  the  purposes  of  in-  Division  of  the 
surance  is  divided  into  two  periods  of  time;  all  risks  com-  purposes  of  in- 
mencing  within  one  portion  of  the  year  being  called  winter  »"'*"««»  >"^^ 
risks,  and  those  commencing  within  the  other  being  called  winter  risks." 
summer  risks :  thus,  for  instance,  in  the  West  India  trade, 
all  risks  commencing  between  the  12th  of  January  and  the 
1st  of  August  are  called  summer  risks;  those  commencing 
between  the  1st  of  August  and  the  12th  of  January,  winter 
risks. 

The  amount  of  danger  incurred  in  one  of  these  periods  is 
found  by  experience  to  be  greater  than  the  other,  and  the 
amount  of  premium  asked  for  insuring  a  winter  risk  is  pro- 
portionally higher  than  that  for  insuring  on  a  summer  risk. 

When  an  insurance  is  effected  "  at  and  from  "  a  port,  which 
is  the  general  form  adopted  in  all  English  policies,  especially 
on  homeward  voyages,  the  ship  is,  as  we  have  seen,  protected 
during  the  whole  period  of  her  stay  at  the  port,  and  in  such 
policies  it  becomes  additionally  desirable  for  the  underwriter 
to  limit  his  responsibility  by  fixing  some  definite  day  after 
which  he  will  not  be  liable,  unless  the  ship  have  actually  sailed 
on  her  voyage,  (ff) 

For  these  reasons,  as  well  as  uix)n  the  general  principles  The  courts  are 
already  laid  down,  the  courts  have  been  exceedingly  rigorous  InTheSrTon/ 
in  requirincr  the  most  exact  and  literal  fulfilment  of  the  **™ctionofthii 

,  .  warranty  to 

"Warranty  to  sail  on,  before,  or  after  a  given  day.  sail. 

(/)  Havelock  v.  Hancell,  3  T.  Rep.        (g)   Bcckwith    v.    Sydebothaniy    1 
S77.     N.  B.  Barratry  was  a  peril  ex-     Campb.  116.^ 
pressly  insured  against  by  the  policy. 
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Warranty  as  to  Tlius,  they  liavc  held,  as  we  have  already  seen,  that  even 

'.  an  irresistible  forccy  though  one  of  tlie  perils  injured  against, 

more,  Cowp.*  ^^^'^  ^^^  excusc  a  non-compliance  with  this  warranty,  so  as 

'^^^*  to  enable  the  assured  to  recover  for  a  loss  happening  after  the 

day  limited  for  sailing.  (A) 

A  stipulation  It  may  obviously  be  as  important  that  the  voyage  should 

^J;:J\f  Jjil?^ '^  not  be  commenced  till  after  the  winter  risk  ends,  as  that  it 

given  day  is  should  not  be  deferred  until  the  winter  risk  commences.    A 

construed  "*.,.,«  i  m 

strictly  as  one  Stipulation,  therefore,  that  the  ship  shall  sail  after  a  given 
topsail  "on" or  ^^7  ^^^  bcforc  another  day,  must  be  complied  with  quite  as 
"te/t;r«"agiven  strictly  as  a  Stipulation  to  sail  on  or  before  a  given  day.  A 
Vezian  v.  ship  insured  "  at  and  from  Martinique  to  Havre  de  Grace, 

on'^Tiis.  359!  *    with  liberty  to  touch  at  Guadaloupe^^^  was  "  warranted  to 

sail  after  the  I2th  of  January  1778,  and  on  or  before  tlie  1st 
of  August  1778:"  the  ship  sailed  from  Martinique  to  Gua- 
daloupe,  long  before  the  12th  January,  1778,  intendbg  to 
return  to  Martinique ;  finding,  however,  a  full  cargo  at  Gua- 
daloupe,  she  never  did  so,  but  sailed  direct  from  that  island 
for  Havre.     The  policy  was  held  void  because  the  ship  had 
sailed  from  Martinique  before  the  12th  of  January,  contraij 
to  the  warranty,  (i) 
Where  a  ship         Where  a  ship  is  insured  "  at  and  from"  an  island,  the  whole 
and  from'*  an^    islaud,  as  wc  havc  sccu,  is  considcrcd  as  one  terminus  a  quo,  the 
island,  the         gjjjp  under  the  word  "  at,"  is  protected  in  coasting  round  the 

whole  island        ^     *  .  •  i.     • 

forms  tiic  ier^  island  from  port  to  port,  and  is  not-  considered  as  ha\'ing 
the  voyagrin-  Sailed  ou  her  voyage  till  she  has  entirely  cleared  away  from 
sured ;  and  the  ^j^^  island  with  the  purposc  of  proceeding  directly  for  the 
generally  tcrminus  ad  quern.     Hence,  where  a  ship,  insured  "  at  ad 

sidere'd  to*^have  from  Jamaica  to  London,"  was  warranted  to  sidl,  as  in  the 
sailed  when  she  ^^^  «  ^f^^j.  ^^  i2th  of  January  and  on  or  before  the 

merely  quits  '  ,  .  l 

one  of  the  1st  of  August ; "  and  it  appeared  that  the  ship,  directly  she 

island,  in  order  had  finished  her  loading  at  port  Maria,  in  Jamaica,  and 

ies^or^tolai!  *^>^^  ^^^  ^^^/i  of  January y  saUed  for  port  Antonio,  an  accufr- 

somewhere  off  tomcd  reudczvous  in  the  same  island,  intending  to  wiut  there 

the  eoast  of  the  ,..,.,.  ,    u    .i,^* 

island  for  con-    for  couvoy,  and  was  lost  in  gomg  thither ;  it  was  held,  tw* 

▼oy,  before  pro- 

(A)  Ilore  v.  Whitmore,  Cowp.  784.         (t)  Vezian  v.   Grant,  MifdaU  <* 

Ins.  ?59.     Park,  670,  €71.  8th  ed.        • 
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thi&aaillnsc  from  port  to  port  was  not  a  sailinor  on  the  voyage  Warranty  as  to 

J^ ,  ^  ^  time  of  sailing. 

within  the  meaning  of  the  warranty,   and  therefore  that,  — ; 

although   before  the    12  th  of  January,  it   was,  no  breach  the  ocean  to 
thereof.  (J)  ^7  '*""•"•" 

>^  /  aa  quem. 

Considerable  nicety  has  been  shown  in  determining,  under  Cruicksimnk  v. 

the  varying  circumstances  of  different  cases,  whether  a  war-  g  Taunt,  soi. 

ranty  to  sail  has  been  complied  with ;  and  the  courts  have  ^  different 

put  a  different  interpretation  on  a  general  warranty  "  to  saiV^  construction 

,  o  "^  has  been  put 

(without  more) ;  and  on  a  warranty  "  to  sailfrom^  or  "  to  by  the  courts 
depart  from^  a  named  terminus.    •  warwuy***/© 

*ai7"  without 
more;  and  on 

§  218.  We  will  first  notice  the  cases  in  which  the  com'ts  a  warranty  "to 
have  put  a  construction  upon  a  general  warranty  "^o  saiV^  **  to  depart 
on  or  before  a  given  day.  {^1^!!^'"'^ 

The  general  principle  established  by  the  cases  is  this :  if  a  Construction  of 
ship,  so  warranted  "  to  sail,"  quits  her  moorings^  on  or  before  *  g«"e^^  ^«^- 
the  day  limited  in  the  warranty,  and,  being  then  perfectly  General  prin- 
ready  to  proceed  on  her  sea  voyage^  removes,  though  only  to  "P^eofcon- 
a  short  distance,  with  the  bond  fide  intention  of  at  once  pro^ 
secuting  such  voyage,  that  is  a  sailing  within  the  meaning  of 
the  warranty,  although  she  may  subsequently  be  detained 
till  after  the  limited  day  by  some  unforeseen  delay :  if,  on  the 
other  hand,  the  ship,  at  the  time  she  quits  her  moorings  and 
sets  sail,  is  not  in  a  state  of  complete  preparation  for  Iter  sea 
voyqgcy  and  is  not  bond  fide  intended  to  proceed  directly  and 
immediately  upon   it,   this   is  not  a  compliance  with  tlie 
warranty. 

In  short,  in  order  to  satisfy  a  general  wan-anty  to  sail, 
there  must  be  a  bond  fide  commencement  of  the  voyage  insured, 
on  or  before  the  given  day. 

The  foUowins:  cases  show  that  if  a  ship,  insured  **at  and   l^  a  fJ>>p»»n- 

^  .  .  \  sured  "  at  awl 

irom"  an  island  or  other  district  containmg  several  ports,  /rom  **an  island, 

.^1  •  1       •!     c  r»i_A  or  other  dis- 

quits  her  moorings  and  sails  from  any  one  or  such  ports  on  ^yj^.^  containing 
or  before  the  given  day,  in  a  state  of  complete  readiness  for  ■evcral  ports, 

*^  ''     ^  ^  ^*  ^         quits  her  moor- 

her  sea  voyage,  and  with  a  real  intention  of  proceeding 

(j)  Cruickabank  v,  JMiaen,  2  Taunt  301. 
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Warranty  as  to  directly  uDOii  it,  her  subsequent  detention  at  another  of  auch 

time  of  sailing.  ^       i  ■'  t.  ^  ^  ♦^ 

, 1 —  ports  or  on  the  coast  of  the  island  until  after  the  given  day 

ings,  and  sails  i  i        /•     i  -i     •/•        v 

from  any  one     Will  not  amount  to  a  breach  of  the  wari*anty  to  scul,  u  such 

oloTbefore the  ^^^^Y  ^^^^  accidental  and  unforeseen. 

day  named  in         The  shiD  Cavel  was  insured  on  a  homeward  West  India 

the  warranty  ^^  ^    n  r  »  r       j 

"to  sail,"  in  a  voyage,  "  lost  Or  not  lost  at  and  from  Jamaica  to  Lonaony 
plete  read^css  ^(^^^^ted  to  luLve  sailed  on  or  before  the  \st  of  Auyusty  A.D. 
for  her  sea  1776."  It  appeared  that  the  ship,  liaviny  been  completely  laden 
with  a  real  in-  and  in  every  respect  prepared  for  her  voyaye  to  London,  at  St 
cwd^g  rfiVcrt/y  Anne^s  (a  port  on  the  north  coast  of  the  island  of  Jamaica,) 
upon  it;  her      g^iled  from  St.  Anne's  bay  on  the  26th  of  July  (before  the 

subsequent  de-  ^     ^  ''  "    ^ 

tention  at  any  day  limited  in  the  .warranty,)  for  Bluefields,  (an  open  road- 
ports,  or  on  the  stead  On  the  south  coast  of  the  same  island,  and  t/ierefore  out 
"S**d°uni!t  of  the  ship's  direct  course  to  Enylandy)  in  order  to  join  conToy 
after  the  given  there,  Blucfields  being  the  general  rendezvous  appointed  for 
amount  to  a  convoy  for  all  ships  on  the  Jamaica  station, 
ge^rai  war.  ^^^  «^'^P  ^^vcd  at  Blucficlds  on  the  29th  of  July,  ex- 

ranty^'/owiiC    pecting  to  find  the  convoy  then  ready  there:  tlie  convoy, 
were  accidental  howcvcr,  not  being  there,  the  ship  was  detained  by  an  em- 
ltond"?Nuu"'  bargo,  under  order  of  the  government,  and  there  kept  under 
Cowp.  601.       it  till  the  6th  of  August  (after  the  day  limited  in  the  war- 
ranty), when  she  finally  sailed  with  the  convoy  for  England. 
The  question  was,  whether  there  had  been  a  compliance 
with  the  warranty  **  to  sail  on,  or  before,  the  1st  of  AuyusC 
At  the  trial  Lord  Mansfield  was  rather  inclined  to  think 
that  there  had  not ;  but,  after  very  full  consideration  and 
two  arguments,  his  lordship  and  the  whole  Court  of  Kings 
Bench  were  unanimously  of  opinion  that,  as  the  ship,  when 
she  sailed  from  St.  Anne's,  had  no  view  or  object  whatever,  but 
to  make  the  best  of  her  way  to  Enyland,  and  touched  at  Blue- 
fields  only  as  beiny  the  safest  and  best  course  {under  the  then 
circumstances)  of  her  naviyation  to  Enyland,  the  voyage  ftom 
Jamaica  homewards  had  begun  from  St.  Anne's,  and,  conse- 
quently, that  the  ship  had  sailed  within  the  meaning  of  the 
warranty  when  she  left   St  Aimc's  bay  on   the  26th  of 
July.  (A) 

(*)  Bond  r.  Kutt,  Cownefy  601. 
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€€ 


The  great  distinction,"  Lord  Mansfield  said,  "  was  this.  Warranty  as  to 

that  the  ship  sailed  from  St.  Anne^s  for  England  by  the  way  *"^  ^  ^^  '°g- 

of  Bluefieldsy  and  that  it  was  not  a  voyage  from  St.  Anne's  ^^*  **?]^®^*^* 

to  Bluefields  with  any  object  or  view  distinct  from  the  voy-  to  sail  from  her 

age  to  England.     If  the  captain,"  said  his   lordship,  ^^  had  pUite^ioading 

gone  first  to  Bluefields,  for  any  purpose  independent  of  the  *"^"*^her** 

voyage  to  England,  to  have  taken  in  water  or  letters,  or  to  ports  in  tiic 

island,  or  to 

have  waited  in  hopes  of  convoy  coming  there,  none  being  ready,  any  station  off 
that  would  have  given  it  the  condition  of  one  voyage  from  c^e^ion  of  *** 
St  Anne's  to  Bluefields,  and  another  from  Bluefields  to  f^y  purpose 

1  M     i\  independent  of, 

England.    (J)  and  inconsistent 

The  true  question  seems  to  be,  whether,  at  the  time  ^avoyag^hen 
of  sailing  from^  the  port  of  clearance,  any  delay  was  con-  *'«*'  detention 
templated  or  intended  at  any  other  port  or  place  in  the  sution  tin  after 
island,  which  would  be  inconsistent  with  a  direct  voyage  from  in^the  warranty 
the  port  of  clearance  to  the  terminus  ad  quern:  if  no  such  ""^fcach 
delay  were    contemplated    or   anticipated,  an   unexpected 
detention  at  such  other  port  or  place,  beyond  the  day  limited 
in  the  warranty,  will  not  amount  to  a  breach  thereof,  even 
though  the  captain,  at  the  time  of  sailing  from  his  port  of 
clearance,  had  positive  directions  to  pass  by  such  port  or 
place,  for  the  purpose  of  taking  in  letters  or  dispatches. 

A  French  ship,   insured   "at  and  from  Guadaloupe  to  Where  a  ship 
Havre^^  and  ^^  warranted  to  sail  on,  or  before,  the  Z\st  of  from  an  island 
December,''  saUed  from  Point  a  Pitre  (her  port  of  loading  in  ^^^^l^"^^ 
Guadaloupe),  on  the  24th  of  October,  being  then  completely  port  of  lading 

and  clearance, 

loaded,  and  provisioned,  and  duly  cleared  out  for  lier  voyage  in  a  state  of 

to  France.  complete  rcadi- 

ness  for  her  sea 

The  captain  had  made  the  greatest  exertions  to  sail  on  the  ▼oyage»  and 
24th,  in  order  to  join  a  convoy,  which  was  advertised  to  sail  place  in  the 
on  the  25th  from  Basseterre  (a  fort  and  open  roadstead  in  ^voy!"and^to 
Guadaloupe,  lying  directly  in  the  course  of  his  voyage  to  **^« »"  letters, 
France,  so  that,  in  the  usual  course  of  sailing,  he  must  pass  expectation  of 

A    A' 

under  the  guns  of  the  fort) :  it  was  inserted  as  a  condition  of  r^dy.^and  ^°^ 

being  able  to 
take  in  her 
(/)  Sec  Coirp.  G08,  GOD.     See  an  instance  of  this  in  the  case  of  Cruickshank   letters  witliout 
V.  Janscu,  2  Taunt  301.  ""^  intcrruj). 

QQ 
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Warranty  as  to  his   clearance  from  Paint  a  Pitrey  that  he  should  pass  h/ 

'  Basseterre,  in  order  there  to  take  on  such  government  orders  or 

direct**  ^^^  dispotches  OS  might  then  be  ready  for  Europe.     The  captain 

voyage,  her  sworc  at  the  trial  that  when  he  sailed  from  Pomt  &  Pitre,  be 

tcntion  at  such  expected  to  find  a  convoy  at  Basseterre,  and  to  proceed  tm- 

Sie^day  is^no  ^^^^^^^V  with  it  on  his  voyage  without  any  interroption; 


breach  of  war-    that  had  he  arrived  at  Basseterre  in  the  day-time,  as  he 

ranty.  it? 

Thellusson  o.     expected  to  do,  he  did  not  mean  to  have  dropped  anchor  there 
DoSiraco.       ^^  ^'^»  ^^*  merely  to  have  sent  in  his  boat,  to  take  such  dis- 
patches as  might  then  be  ready. 

Arriving,  however,  at  night,  and  too  late  for  the  expected 
convoy,  his  ship,  contrary  to  his  anticipation,  was  detained  at 
Basseterre,  by  the  orders  of  government,  till  the  10th  of 
January. 

Upon  this  state  of  facts  Lord  Mansfield  and  the  Court 
of  King's  Bench  unanimously  held,  that,  as  the  voyage  had 
been  bond  fide  conmienced  when  the  ship  sailed  from  Point 
d.  Pitre  on  the  24th  of  October,  and  was  afterwards  stopped, 
by  unforeseen  accident,  at  Basseterre,  the  warranty  had  been 
complied  with  by  such  sailing,  (m) 
Even  where  at       In   the  cascs  just  citcd  the  captain  sailed  without  any 
ing,  the  captain  knowledge  of  the  embargo ;  but  even  where,  at  the  time  of 
cinbar*  o^exUted  ^^^g  bovcL  his  port  of  clearance,  he  knew  of  the  embargo, 
at  the  convoy      and  Sailed  into  it,  but  swore  that  he  thought  the  embargo 
bon&fideez-      was  Only  meant  to  prevent  ships  from  departing  without 
m^UoTnd^a     couvoy,  that  he  expected  to  meet  with  convoy  on  arriving  at  the 
convoy  ready      place  of  rendezvous,  and  that  the  embargo  would  thereupon  im- 

there,  and  the"    ^     ,.       ,  jit-  ,.  •         . 

embargo  taken  mediately  cease,  ana  leave  mm  to  pursue  his  voyage  the  same 
t^n^'at fuch°'  ^^V  without  interruption;  the  jury  believing  this  evidence 
station  till  past    gave  a  vcrdict  for  the  plaintifi*,  which  the  court,  on  motion, 

the  given  day  ,  , 

was  held  no  for  a  ucw  trial,  rcfuscd  to  disturb;  though  they  admitted 
^Mh  of  war-  ^j^^^^  j£  ^^  Captain,  on  sailing  from  his  port  of  clearance,  had 
Earie  v.  Harris,  expected  and  meant  to  wait  for  convoy,  it  would  not  have  been 

Dougl.  357.  ^  Z' 

a  sailing  on  the  voyage  (n) 

(m)  Thellusson  v,  Fcrgusson,  Dougl.    and   Same  v.   Hgou,   DougL  366.  m 
361.     See  also  Thellusson  o.  Staples,    notis. 

(n)  Earle  o.  Harris^  Dougl.  357. 
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When  a  vessel  is  Insured  on  a  homeward  West  Indian  Warranty  as  to 

oyage  "  at  and  from "  several  or  all  of  the  West  Indian  "°*^^  saimg. 

dands,  with  a  warranty  to  sail  on  or  before  a  given  day,  Where  a  vessel 

bis  warranty  will  be  satisfied  by  her  having  sailed  on  her  homeward 

omeward  voyage  from  her  last  loadir^  port  in  the  islands  on  w'^^f ^  ft!Jm^ 

r  before  such  day,  and  will  not  be  broken  by  her  proceed-  several  of  the 

/./.,,  ..  T       .1.  .1      West  India 

ig  to  another  of  the  islands  to  jom  convoy,  and  sailing  with  islands,  with  a 
t  thence  after  the  day.  1"^^^^;  ^ 

Thus,  in  a  policy  "  at  and  from  Surinam^  and  all  or  any  of  hefore  a  given 

,  ,  ,  .         day,  this  war- 

he  West  Indian  islands  (except  Jamaica)  to  LondoUy^  with  a  ranty  will  be 
rarranty  « to  sail  on  or  before  the  1st  of  August,"  it  ap-  ^'„^|*{^iJIl" 
eared  that  the  ship  had  sailed  from  Surinam,  where  she  had  ^^  day  from 

,  ,  her.  iost  pott  of 

leared  out,  completely  loaded  and  provisioned  for  the  home-  hading  and 
rard  voyage,  before  the  day,  and  thence  proceeded  to  Tortola  jsJ^nds"  and  ^ 
which  was  not  out  of  her  usual  course  to  Smi^land,  and  the  ^»*1  not  be 

°  ^   ^  broken  by  her 

;eneral  rendezvous  for  convoy),  in  order  to  join  convoy,  afterwards  saii- 
fith  which  she  finally  sailed  thence  after  the  day.  of^he  bUmdsto 

The  court  held,  that  the  ship  had  satisfied  her  warranty,  J°»^  <^<'"^^y 

^  '  *^  •'      and  not  sailmg 

y  sailing  from  Surinam,  her  loading  port,  before  the  day ;  thence  tiU  after 

the  dav 

nd  Lord  Ellenborough  intimated,   that  as   Surinam  was  wright'v.  Shiff- 
►roved  to  have  been  the  ship's  final  port  of  loading,  the  case  ^Vii  ^  ^*"**' 
ras  the  same,  as  though  that  place  only  had  been  mentioned  n  £ast,  515. 
a  the  policy  as  the  terminus  a  quo,  and  one  of  the  special 
ary  stated  that  such  was  the  construction  universally  put 
ipon  these  policies  in  the  city  of  London.  (0) 

In  all  cases  it  must  bo  carefully  observed  that  a  warranty  In  order  to 
'  to  sail,^  means  **  to  sail  on  the  voyage  insured,^  and  nothiug  warranty^" 'o 
an  amount  to  a  compliance  with  this  warranty,  unless  on  or  'fl''*"  the  ship 

*■  •'  must  not  only 

efore   the  day  the  ship  has  broken  ground  in  a  state  of  have  broken 
erfect  fitness  and  preparation  for  completing  her  sea  voyage,  before  the  day, 
rithout  requiring  any  thing  further  to  be  done,  and  with  the  ^"^  """*  ^^ 
itention  of  at  once  prosecuting  such  voyage.  intention  of  at 

*•  It  is  clear,"  says  Lord  Tenterden,  "  that  a  warranty  to  bg^orher  sea 
at'/,  without  the  word  from,  is  not  complied  with  by  the  t^Jn  m'a^'^tate 
cssel's  raising  her  anchors,  getting  under  sail,  and  moving  of  perfect  readi- 

ness  for  it. 
(0)  Wright  V.  Shifiher,  2  Camp.  247.     S.  C.  11  East,  5\5, 
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Warranty  as  to  onwards^  unless,  at  the  time  of  the  performance  of  these 
imeo  saiing.  ^^  ^j^^  ^^  everything  ready  for  the  performance  of  the 

voyage,  and  such  acts  are  done  as  the  commencement  of  it, 

nothing  remaining  to  be  done  afterwards."  (p) 

The  following  cases  illustrate  this  rule :  — 

Sailing  with  a        A  policy  "at  and  from  Portneuf  (a  place  on  the  St 

cientforthe       Lawrcncc  about  thirty  miles  above  Quebec)  to  London,^ 

sea  Toyage  is      contained  a  warranty  "  to  sail  on  or  before  the  28^4  of 

not  a  com-  •^ 

piiancewith  the  Octobcr :"  ou  the  26th  of  October,  the  ship  dropped  down  the 
gaii**  river  from  Portneuf,  where  she  had  completed  her  loading, 

Ne^nllm  4     ^  Qucbcc,  (which  was  the  first  place  at  which  she  could 
Camp.  111.       obtain  her  clearances),  with  a  crew,  which,  though  sufficient 

S.  C.  3  Maule     ^     ^,        .  ...  x         /•      i.  -««. 

&  Sei.  456.        Jfor  the  river  navigation,  was  not  so  lor  her  sea  voyage  across 

the  Atlantic :  she  arrived  at  Quebec  on  the  evening  of  the 
2Sth,  but  did  not  complete  her  crew,  nor  obtain  her  clearances 
at  the  Quebec  custom-house  till  the  29th,  and  did  not 
actually  leave  the  port  of  Quebec  till  the  30th :  this  was 
held  not  to  be  a  compliance  with  the  warranty,  (g) 

^^  I  am  of  opinion,"  said  Lord  Ellenborough  at  the  trial) 
"  that  the  ship  had  not  sailed,  on  or  before  the  28th  of 
October  within  the  meaning  of  the  warranty.     She  was  not 
then  in  a  capacity  to  sail,  for  she  had  neither  obtained  her 
clearances,  nor  completed  her  crew.     The  warranty  could 
only  be  satisfied  by  a  commencement  of  the  voyage  with  a  creio 
competent  to  carry  the  ship  to  her  port  of  destination  (r)  ;^  and 
in  Banc,  his  lordship  said,  that  the  ship's  dropping  down  from 
Portneuf  without  her  sea  complement  of  men,  was  clearly 
not  a  beginning  to  sail  on  the  voyaye,   but  only  a  suling 
preparatory  to  tlie  voyage,  {s) 
Sailing  from  A  time  policy  was  effected,  subject  to  the  rules  of  an  in- 

ancewithmita    surancc  association,  one  of  which  provided   "that   vessels 

tit^of^fi^SJT"'  **^"^^  ^^^  *^^^  *^  certain  ports  of  British  North  America 
for  the  sea  from  ports  in  Ireland,  after  the  \st  of  September;  "  and  another, 
saUi^^witWn*   "  ^^^t  the  time  of  clearing  at  the   custom-house  should  be 

the  warranty ; 

a  ship  in  such  a 

stetc  not  being  (p)  In  Lang  c.  Anderdon,  3  B.  &        (r)  4  Cartp.  1 12. 

Pettf^rfw  r""^"  Cr.  499.                                                          (.)  3  Maule  &  Sel  462. 

Primde  S  B  &  ^^^  Ridsdale  i;.  Newcnlianii  4  Camp. 

Ad.  414.       *  ^11*     S.  C.  3  Maule  &  Sel.  456. 
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deemed  the  time  of  sailinff,  provided  the  ship  were  then  ready  Wwanty  as  to 

*="   •*  *  "    time  of  soling. 

for  setL*^  

The  pliuntifiTs  ship,  which  was  then  lying  in  the  Baly- 
shannon  river,  within  the  limits  of  the  port  of  Sligo,  under 
charter  to  sail  to  Miramichiy  in  New  Brunswick  (a  port 
within  the  terms  of  the  rule),  was  cleared  at  the  Sligo 
custom-house  on  the  29th  of  AugiLst:  at  that  time  she  had 
on  board  the  whole  of  her  stores  and  provisions,  but  only 
fifteen  tons  of  ballast  instead  of  fifty,  which  was  the  quantity 
she  required  in  order  to  cross  the  Atlantic  in  safety,  (t) 

The  reason  for  this  was  to  enable  her  to  cross  the  bar  of 
the  Balyshannon  river,  which  she  could  not  have  done  with  a 
greater  weight  of  ballast :  boats,  however,  had  been  engaged, 
and,  on  the  morning  of  the  1st  of  September,  were  waitmg 
outside  the  bar  of  the  river  to  complete  the  ballasting  of  the 
ship  directly  she  should  have  crossed  it,  and  this  they  migl^t 
have  accomplished  before  dark  on  the  1st. 

On  the  morning  of  the  1st  of  September,  the  ship,  which 
had  previously  dropped  down  the  river  to  within  a,  mile  of 
the  bar,  endeavoured  to  cross  it,  but  struck  twice  before  she 
could  succeed  in  doing  so,  and  the  master,  on  getting  outside, 
instead  of  then  taking  in  his  ballast,  put  across  to  Killybegs, 
on  the  other  side  of  Donegal  Bay,  in  order  to  see  what 
damage  the  ship  had  sustained :  she  was  proved  not  to  be 
injured,  and  the  ballasting  was  completed  at  Killybegs,  but 
not  till  the  4th  of  September,  and  the  ship  did  not  finaUy  sail 
till  the  8th. 

The  court  on  these  facts,  held,  1st,  that  the  warranty  not  to 
sail  after  the  1st  of  September  had  not  been  complied  with, 
and,  2dly,  that  the  ship,  at  the  time  she  cleared  out  at  Sligo, 
was  not  ready  for  sea.  They  thought,  that,  in  order  "to 
entitle  the  plaintiff  to  recover,  it  should  have  appeared  that 
the  ship  broke  ground  on  the  Ist  of  September  ready  to  go 


(f )  She  had  also  at  the  time  of  clear-     sea  voyage ;  but  this  point  was  not  in- 
ing  one  roan  on  board  less  than  the     sisted  on. 
proper  complement  of  her  crew  for  the 

Q  Q  3 
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Warranty  M  to  to  sca,"  whereas  the  facts  showed  that  the  ship  was  not  in  a 

time  of  sailiii|^.  .... 

condition  to  sail  during  that  day,  because  she  had  not  on 

that  day  the  proper  quantity  of  ballast  to  enable  her  to  cross 
the  Atlantic  (u) 

A  ship  with  an       i^  the  next  casc  on  this  subject,  the  polioy  was  also  on 

IrewTn  h^Ird  ^^'  ^^^  *^®  ^^P  ^^  "  warranted  not  to  tail  foreign  after  the 
for  her  sea         time  limited  in  certain  club  rules :^^  the  ship,  on  which  the 

voyage,  is  not  , 

*' ready  for  9eai'*  policy  was  cifectcd,  was  bouud  for  the  Bay  of  Fundy,  from 
breaks  ground  J^^hlin,  and  the  last  day  for  sailing,  by  the  dub  rules,  was 
with  such  an      the  Ist  of  September :  by  another  rule  or  warranty  it  was 

insufficient  .  •'  •' 

crew  before  the  declared  that,  the  time  of  clearing  at  the  custom-^uu,  should 
the  warranty^     bc  deemed  the  time  of  sailing,  provided  tlie  ship  teas  then 

but  does  not'       ^^^^y  fo^  g^^ 
quit  the  limits  *^  ^ 

of  her  port  of  On  the  Slst  of  August,  thc  ship,  which  was  then  lying  in 
proceecTto^Ma  St  Gcorge's  dock,  Dublin,  was  cleared  out  at  the  Dublin 
tmaft  ^°r^*  custom-house:  at  that  time,  although  it  appeared  all  her 
day,  this  is  not  crcw  wcrc  enffoffed^  yet  she  had  not  on  board  a  suffident 
with  a  warranty  Complement  of  men  for  the  sea  voyage:  early  in  the  morning 
Gra^*n  "  ^^  ^^^  ^®*  ^^  September,  the  ship,  with  the  same  incompetent 

Barras,  5  B.  &]  crcw  ou  board,  dropped  down  the  river  Liffey  to  the  Pigeon 

Hole,  a  place  within  the  port  of  Dublin,  where  she  lay  at 
anchor  the  rest  of  that  day.  In  the  course  of  the  1st  of 
September,  the  whole  crew  came  on  board,  but  the  wind 
being  unfavourable,  the  ship  did  not  sail  from  the  Pigeon 
Hole,  and  quit  the  port  of  Dublin,  till  the  morning  of  the  2nd 
of  September. 

Upon  this  state  of  facts  there  were  two  questions  before 
the  court :  let.  Supposing  the  9th  rule  to  be  left  out  of  con- 
sideration (as  to  the  propriety  of  which  some  members 
of  the  court  doubted),  was  there  here  enough  to  comply  with 
the  warranty  not  to  sail  after  the  1st  of  September?  As  to 
this  the  court  were  unanimously  of  opinion  that  there  was 
not ;  because  on  that  day,  after  arriving  at  the  Pigeon  Hole, 
the  ship  remained  stationary,  and  did  not  proceed  to  sea. 

2.  Supposing  the  9th  rule  to  be  incorporated  by  reference 
into  the  policy,  teas  the  ship  ready  for  sea  on  the  Slat  of 

(«)  Pettigrew  o.  Pringl^  3  B.  &  Ad.  514. 
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August,  when  she  cleared  at  the  custom-house  ?    As  to  this  Warranty  as  to 
also  the  whole  court  were  unanimous  that  she  was  not ;  for    '"^^  saimg. 
although  a  full  crew  were  on  that  day  engaged^  yet  the  ship 
had  not  then  a  full  crew  on  board,  and  therefore  had  not 
everything  ready  for  the  performance  of  her  voyage  'at  the 
time  of  clearing  out.  (v) 

If,  however,  the  ship  has  broken  ground  on  her  sea  voyage,  l^  however,  the 
and  once  got  fairly  under  sail  for  her  place  of  destination,  on  fore  the  ^y,^ 
or  before  the  day  limited  in  the  warranty,  though  she  may  Y^l  °"*^®      . 

•'  "^ '  ^  ^    broken  ground 

have  gone  ever  so  little  a  way,  and  she  afterwards  put  back  on  her  sea 
from  stress  of  weather,  or  apprehension  of  an  enemy  in  sight,  she  may  have 
or  be  stopped  by  an  embargo,  or  in  any  way  afterwards  de-  utJ^*^^  J^^ 
tained,  yet,  as  there  will  still  have  been  a  beginning  to  sail  heforc  she  is 
on  the  voyage  insured,  on  or  before  the  day,  the  warranty  will  still  be  a 
wiU  be  held  to  have  been  complied  with,  (w)  ^h^^eZi. 

Although,  however,  the  ship  need  not  proceed  to  any  rnatytomi 
distance  on  her  sea  voyage  in  order  to  comply  with  a  general  must^have  ac- 
warranty  to  sail,  yet,  on  the  other  hand,  she  must  have  ac-  *"*^y  quitted 

11  .       1   1  .  lit  1  her  moorings 

tually  quitted  her  moorings,  and  broken  ground,  so  as  to  and  broken 
have  band  fide  commenced  such  voyage  on  or  before  the  S^jjaiytohav« 
specified  day,  as  appears  by  the  followiog  case :  —  '^^  ^  ^** 

In  a  policy  on  sugars  ^^  at  and  from  Tobago  to  London,"  there  before'the  day. 
was  a  warranty  that  the  ship  should  sail  on  or  before  the  10th  vador^Mood.'* 
of  August :  "  the  ship  took  out  her  clearances  for  London,  ^'^'^  ^^^* 
on  the  voyage  insured,  on  the  9th  of  August ;  and  on  the 
10th  had  finally  completed  her  loading,  and  got  her  pas- 
sengers on  board.     The  ship  was  at  that  time  moored  in 
Tobago  bay  with  a  bower  anchor  and  a  stream  anchor,  and 
there  was  no  impediment  to  her  sidling,  if  the  wind  would 
have  permitted  it.     The  stream  anchor  was,  in  fact,  raised 
that  day ;  some  of  the  sails  were  set,  and  the  vessel  moved 

(v)  Graham  v.  Barras,  5  B.  &  Ad.  J.  Littledale,  held  that  the  word  then 

1011.     With  regard  to  the  construe-  must  be  referred  to  the  hWo/c/eann^. 
tion  of  the  ninth  warranty,  "  The  time         {to)  Per  Lord  Mansfield,  in  Bond  v, 

of  clearing  at  the  Custom  House  to  be  Nutt,  €>owp.  607.     And  see  Thellus- 

dcemed  the  time  of  sailing,  provided  son  v.  Fergusson  (there  cited),  Bond  o. 

the  ship  is  then  ready  for  sea,"  the  Nutt,  Cowp.  601.     Earle  v.  Harris, 

whole  court,  with  the  exception  of  Mr.  Dougl.  357, 

Q  Q  4 
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Warranty  as  to  forward  about  thirty  fathoms,  by  heaving  in  that  quantity  of 
timeofsaimg.  ^y^^  cable  of  the  bower  anchor :  when,  however,  they  were 

just  about  to  heave  the  bower  anchor  itself,  the  captain  ob- 
served so  heavy  a  swell  setting  into  the  bay,  that  he  desisted, 
being  fearful,  if  he  departed  that  day,  that  he  should  be  lost 
in  getting  out.  The  ship,  therefore,  lay  where  she  was  tiU 
the  next  morning,  the  11th,  when  she  got  under  weigh,  and 
finally  left  the  port,  having  had  no  communication  with  the 
shore  after  the  morning  of  the  10th. 

Lord  Tenterden  held  that  this  was  not  a  compliance  with 

the  warranty.     "  In  order  to  comply  with  this  warranty," 

said  his  lordship,  "  the  ship  which  is  the  subject  of  it  must 

be  actually,  on  her  voyage  on  the  day  specified."  (x) 

And  she  must         Not  Only  must  the  ship  be  actually  moved  from  her  moo^ 

have  so  quitted     .  ,         ,  \     ^  •  ^  i         i- 

tier  moorings  mgs  on  the  day  named,  but  it  must  also  appear  that  this 
Jwe  intention  of  ^^  ^onQ  with  the  honafide  intention  of  forthwith  prosecuting 
at  once  pro-       the  vovagc,  and  not  merely  and  solely  for  the  sake  of  cwn- 

ceedmgonher       ,    .  ?,,    ,,  ^ 

voyage  after       plymg  With  the  Warranty. 

normw^l^nd        ^  ^^^  policy  was  effected  on  the  ship  Cyclops,  *^  warranUi 

solely  for  the      not  to  sail  for  British  North  America  after  the  \6th  day  of 

sake  of  com-  ^  ^  ^ 

plying  with  the  August^  1831.*' 

Cochralfer.  ^^  *^®   ^^^^  ^^  August  the  Cyclops,  which  was  then 

Fisher,  2  Cr.&   lying  in  the  Custom  House  dock,  Dtdflin,  was  chartered  for 

Mee.  581.  •'      ®  . 

4  Tyr.  424.,  a  back  voyagc  to  Quebec:  great  exertions  were  made  by  the 
crrois  1  Cr.  M.  ^^^^^  ^^^  crcw  to  get  her  ready  by  the  15  th,  on  account  of 
*T*  ^^?i/"*^    *^®  warranty ;  and  on  the  morning  of  the  15th,  being  then 

1  y  r.  4  yo  • 

in  all  respects  ready  far  sea,  she  was  cleared  at  the  Custom 
House,  and  in  the  course  of  the  same  day  was  hauled  out  of 
the  dock  into  the  river  Liffey,  for  the  purpose  of  proceeding 
on  her  voyage  to  Quebec. 

The  master,  however,  must  have  known  it  was  impossible 
to  get  to  sea  on  that  day,  as'  the  wind  was  blowing  right  up 
the  river,  so  dead  against  the  ship  that  no  sail  could  be  set: 
she  was,  nevertheless,  on  that  day  warped  down  the  river  till 
the  tide  ebbed,  and  she  took  ground ;  and  next  day,  the 
wind  still  being  right  against  her,  she  was  warped  down  to  » 

(x)  Nelson  v.  Salvador,  Mood.  &  Malk.  S09.     S.  C  Dans.  &  LL  SI 9.] 
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point,  beyond  which  her  further  prot^ress,  in  that  wavy  became  Warranty  as  to 

impossible^  and  where  she  again  took  the  ground  at  the  ebb.  

The  next  day,  the  17th,  the  wind  shifted,  and  she  immediately 
set  sail  and  put  out  to  sea  on  her  voyage. 

Upon  this  state  of  facts  the  Court  said,  that  the  question, 
whether  the  warranty  had  or  had  not  been  complied  with 
turned  entirely  on  the  intention  of  the  captain:  if,  at  the 
time  when  he  moved  his  vessel,  he  was  proceeding  down  the 
river,  notmerehjfor  the  purpose  of  complying  with  the  warranty^ 
but  also  with  the  bond  fide  intention  of  placing  her  in  a  more 
favourable  position  with  regard  to  the  prosecution  of  her  voyage^ 
they  thought  such  a  movement  would  be  a  compliance  with 
the  warranty:  if,  on  the  other  hand,  the  breaking  ground 
and  warping  down  the  river  was  done  merely  and  solely  in 
order  to  comply  with  the  letter  of  the  warranty,  they  held  that 
it  would  not  be  a  sufficient  commencement  of  the  voyage. 
As  the  jury  had  not  found  what  the  captain's  intention.  In 
fact,  was,  the  court  ordered  the  case  to  go  down  to  a  new 
trial  on  this  point,  (y) 

On  the  new  trial  the  jury  found  that  the  master  and  crew, 
by  hauling  out  of  dock  and  warplug  down  the  river,  intended 
to  put  themselves  in  a  better  position  for  the  prosecution  of 
the  voyage,  and  not  merely  and  solely  to  fulfil  the  warranty ; 
at  the  same  time  they  found,  that  at  the  time  when  the  ship 
quitted  the  dock,  they  knew  it  was  impossible  to  go  to  sea  that 
day. 

Upon  this  verdict  the  Court  of  Exchequer  gave  judgment 
for  the  plaintiff,  and  the  Court  of  Errors  confirmed  their 
judgment,  on  the  ground  "  that  the  fact«  clearly  showed  that 
tlie  ship  was  in  the  prosecution  of  her  voyage  on  the  15th  of 
August,  having  on  that  day  made  a  movement,  though  In  the 
river,  for  the  purpose  of  proceeding  to  sea,  and  over  the  sea  to 
North  America.^  (z) 
In  this  case,  it  was  contended  by  the  counsel  for  the  In  a  time  policy 

,  ,  a  warranty  not 

underwriters,  that  a  warranty  not  to  sail  "/or"  a  given  place  to  sail  ^'for**  a 

given  port  q/?er  a 
certain  day  wiU 
(y)  Cochrane  v.    Fisher,  2    Cr.  &     Cr.   M.  &  Rose.   809.     S.  C.  5  Tyr.    be  satisfied  by 

Mecs.  581.     S.  C.  4  Tyr.  424.  49a.  proof  that  the 

(2)  Cochrane  ▼.  Fisher,  in  error,  1 
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Warranty  as  to  of  destination  after  a  certain  day,  could  not  be  satisfied  bj  a 

jm !  sailing  "from^^  the  part  of  loading  after  that  day :  the  Court, 

voyag^the  *°^  howcvcr, .  Said,  that  however  this  might  have  been  in  caaes 
comiSencement  where  a  definite  terminus  a  quo  is  named  in  the  policy  (as  to 
not  after  the  which  they  gave  no  opinion),  yet  in  the  case  of  a  timepoHey, 
named  ay.        g^^^j^  could  not  be  the  true  construction ;   but  that  such  a 

warranty  in  such  a  policy  would  be  complied  with  if  the  ship 
was  in  fact  in  the  prosecution  of  any  voyage  from  any  place, 
which  voyage  was  not  proved  to  have  commenced  after  the 
given  day.  (a) 

Cases  on  the  §  219.  Having  thus  considered  the  cases  in  which  the  courts 

wwwnics**"  to    ^*ve,  under  varying  circumstances,  put  an  interpretation  on  the 
depart  •*  and       warranty  "  to  sail,"  without  more ;  we  will  proceed  to  notice 

those  which  have  been  decided  on  warranties  **  to  depart^  and 

"  to  sail/rom." 
In  aniasurance       The  ship  Ncptunus  was  iusurcd  "  lost  or  not  lost,  at  and 
a  port,  a  war-     from  Memel  to  her  port  of  discharge  in  England,  warranted 
dr*"^rt"  on  or     ^^  depart  on  or  before  the  15th  of  September." 
before  a  given        The  ship,  having  Completed  her  loading,  and  cleared  at  the 

dav   IS  not  sa** 

tisfic'd  unless      custom-housc  of  Mcmcl  ou  the  9th  of  September,  and  being 

i^oreTuch"day  *^^^  '^  ^  ^^^^  ^^  perfect  rcadiucss  for  her  voyage,  hove  up 
be  out  of  the  hcr  auchor,  and  dropped  down  the  river,  with  the  intention  of 
andattea.  at  ouce  proceeding  to  sea:  the  wind,  however,  chflTiging 
Exch.\ss?^  before  she  could  cross  the  bar,  she  was  obliged  to  lay-to  at  a 
Comp.,4Camp.  place  in  the  river,  about  half  a  mile  from  the  sea-mouth,  and 
Maule  &  Sel.     Still  within  the  limits  of  the  port  of  Memel,  where  she 

remained  waiting  for  a  wind  in  a  complete  state  of  sea- 
readiness  till  the  21st,  when  she  finally  got  to  sea. 

Lord  Ellenborough,  at  the  trial,  although  he  admitted  that 
the  ship  had  sailed  within  the  meaning  of  a  general  warranty 
^^  to  saily^  when  she  first  broke  ground  on  the  homeward 
voyage,  yet  held  that  a  warranty  "  to  depart^  required  a  dif- 
ferent construction  —  "  warranted  to  depart  on  or  before  the 
15th  of  September  must  mean,"  said  his  lordship,  *'that  she 

(a)  1  Cr.  M.  &  Rose.  p.  818.,  per  Lord  Denxnui,  C«  J. 
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should  be  out  of  the  port  of  Memel  and  at  sea  by  the  given  Warranty  as  to 

day,  but  she  was  still  in  that  port  on  the  day,  and,  therefore,  1 

the  warranty  was  not  complied  with."  (i) 

The   Court   of  King^s  Bench  supported   his   lordship's  A  warranty 

.  .  .         "  to  sail  from " 

ruling  (c);   and  another  action  on  the  same  policy  having  a  named  place 
been  commenced  in  the  Court  of  Common  Fleas,  the  una-  !lfl!jj!^™I; 

'  meaning  as  a 

nimous  judgment  of  that  Court  was  given  the  same  way.  (d)    warranty  "to 

•^     \   •      depart." 

It  would  seem  that  a  warranty  "to  sail  from^  a  named 
place  must  have  precisely  the  same  meaning  as  a  warranty 
to  "  depart : "  in  order  to  satisfy  it  the  ship  ought  to  be 
beyond  the  limits  of  the  place  ^^from^  which  she  is  warranted 
"  to  sail"  on  or  before  the  day  limited  in  the  warranty.  In 
the  following  case  this  position  seems  to  have  been  admitted, 
the  only  question  being  as  to  what  in  mercantile  usage  were 
the  lunits  of  the  port  of  departure,  with  reference  to  ships  of 
the  burden  of  that  insured. 

A  policy  was  effected  on  goods  "  by  ship  or  ships^^  at  and  Goods  being 
from  Demerara  to  London,  warranted  to  sail  from  Demerara  ^^^^^  ^  ^^j  ^f 
on  or  before  the  1st  of  August,  1823.  "«*ii  tonnage. 

^  ,  "  warranted  to 

Goods  under  this  policy  were  shipped  on  board  a  vessel  of  saU/rom  Deme- 
small  burden,  which  was  then  lying  in  the  river  of  Demerara,  before  the  first 
opposite  the  town,  such  beiuff  the  proper  usual  place  of  loading  of  August,"  this 
and  clearing  out  for  ships  of  her  tonnage.     On  the  Ist  of  beldtobecom- 
August  the  ship  having  there  completed  her  loading  and  the  ship's  hav. 
obtained  her  clearances,  immoored  and  dropped  down  the  river  J^^.'S^^^-  °" 
to  a  place  beyond  its  mouth.  perfect  sute  of 

It  appeared,  that  although  ships  of  small  burden  always  ^1^3™!!!' 
load  and  clear  out  as  and  where  this  ship  had  done  so,  yet  ofthe  Deme- 

*  '  •'        raranTerwbfcrc 

large  vessels  only  take  in  part  of  their  cargo  there,  and  do  ships  of  her 
not  complete  their  loading  or  obtain  their  clearances  until  rally  complete 
they  get  on  the  outside  of  a  shoal,  which  commences  about  ^^^  ^rAnder- 
three  miles  beyond  the  river  mouth.  don,  3  B.  & 

Cr.  49.5. 

The  ship  in  question  did  not  get  to  the  outside  of  this 
shoal  tell  the  Zd  of  August,  soon  after  which  she  was  lost. 


{b)    Moir    r.    Royal    £xch.    Ass.         {d)    S.  C.   €   Taunt,   240.,   and   1 
Comp.  4  Camp.  84.  Marsh.  Rep.  570. 

(c)  &  C.  3  Maulc  &  Sel  461. 


604  OF  EXFBESS  WABBAKTIES. 

Warranty  as  to       Chief  Justice  Abbott  and  the  Court  of  King's  Bench  held, 

.'  upon  this  evidence,  that  as  the  ship  on  which  the  goods  were 

actuallj  loaded  was  a  vessel  of  small  burden^  and  as  she  had 
been  completely  loaded  and  cleared  out  at  the  usual  place  for 
vessels  of  such  tonnage,  and  had  dropped  down  the  river 
beyond  its  mouth,  on  the  1st  of  August,  nothing  further 
being  then  required  to  be  done  by  a  ship  of  her  size  before 
proceeding  on  her  sea  voyage,  she  must  be  considered  as 
having  "sailed  from  Demerara*'  on  that  day,  within  the 
meaning  of  the  warranty,  (e) 

If,  indeed,  this  had  been  the  case  of  a  large  vessel,  which 
would  have  been  obliged,  after  dropping  down  the  river  on 
the  1st  of  August,  to  have  taken  in  a  further  part  of  her 
cargo  and  obtained  her  clearances,  outside  the  shoal,  his  lord- 
ship held,  that  she  would  not  only  not  have  *^  sailed /nwi 
Demeraray^  within  the  meaning  of  this  warranty,  but  she 
would  not  even  "  have  sailed  ^  within  the  meaning  of  a 
general  warranty  "  to  sail"  on  or  before  the  1st  of  August 


Sect.  IV.  Of  the  Warranty  to  sail  with  Convoy. 

Warranty  to  §  220.  In  Order  to  avoid  running  a  dangerous  risk  in  time 

Ml  wi    con-     ^£  ^^^^  .^  -^  ^^^  usual,  while  the  state  of  war  continues,  to 

Ob*  ctsofthe     *^^^^^  ^^  cxprcss  Warranty  in  the  policy,  that  the  ship  shall 
warranty  to  sail  sail  ov  depart  with  couvoy.     This,  like  every  other  express 

warranty,  requires  a  strict  and  literal  compliance. 
It  must  be  If  a  ship,  warranted  to  sail  or  depart  with  c^mroy,  sail  or 

rigorously  com-  ^  *  ^  "*  •  •  i 

plied  with.         depart  without  it,  from  whatever  cause  this  arises,  whether 

from  negligence  on  the  part  of  the  assured,  or  a  refusal  to 
appoint  convoy  on  the  part  of  the  government,  the  policy  is 
void.  {/)  Even  where  the  ship  is  disabled,  on  her  passage  to 
the  place  of  rendezvous,  by  the  perils  of  the  sea,  and  thus  pre- 
vented from  joining  convoy,  it  seems,  it  is  very  questionable 


(•)  Lang  V,  Anderdon,  3  B.  &  Cr.         (/)  MarshaU  on  Ins.  36^. 
495. 
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whether,  when  repaired,  she  may  sail  without  it.     If,  indeed,  Warranty  to 

she  have  once  sailed  with  convoy,  and  be  afterwards  driven  ^oy, 

back  by  stress  of  weather  into  her  port  of  clearance,  she  may  if  however  she 

lawfully  sail  thence,  without  waiting  for  the  next,  or  joining  have  once 

/   \      T/»  1    •  1  M      •  T_  sailed  with  con- 

any  other  convoy.  (^7)    If,  bemg  warranted  to  sail  with  con-  voy,  so  as  to 

voy,  she  sail  without  it,  and  is  afterwards  lost  by  the  perik  of  Jhrwarranty, 
the  seas,  the  underwriter  will  not  be  liable.  (A)  thUU  sufficient 

Mr.  Marshall,  from  whose  treatise  almost  the  whole  of  the  Non-com- 

,  .  ,  1*    1       1  •         1  •     pliance  with 

present  section  is  taken,  with  very  little  iteration,  has  speci-  this  warranty 
fied  five  things  as  essential  to  a  s^ing  with  convoy :  1.  That  {oj^*i^^I,ot  ^on^ 
it  must  be,  with  the  regular  convoy  appointed  by  govern-  nected  with  it. 
ment.     2.  That  it  must  be  from  the  place  of  rendezvous 
appointed  by  government.     3.  It  must  be  convoy  for  the 
voyage.     4.  The  ship  insured  must  have  sailing  instructions. 
5.  She  must  depart  with  convoy,  and  continue  with  it  till, 
the  end  of  the  voyage,  unless  separated  by  necessity. 


Art.  1.  It  must  be  xoith  the  Regular  Convoy  appointed  by  the 

Government 

§  221.  A  convoy,  within  the  meaning  of  this  warranty,  is  Definition  of 
a  naval  force  under  the  command  of  an  officer  appointed  by 
government,  for  the  protection  of  merchant  ships  and  others, 
during  the  whole  voyage,  or  such  part  of  it  as  is  knoum  to 
require  such  protection,  (i) 

Whether  this  consist  of  one  convoy  for  the  whole  voyage,  Sailing  with 
or  of  several  convoys  taken  at  different  stations,  it  will  still  ^Mt^^by^o^ 
unquestionably  satisfy  a  warranty  to  sail  with  convoy,  or,  "^J^T^l^*^^ 
(which  for  this  purpose  is  the  same  thing,)  with  convoy  for  the  ranty. 
voyage,  provided  it  be  appointed  by  the  government.  (J) 


war- 


(p)  Lung  V.    Glover,  5  Taunt.  49.  (A)  Marshall  on  Ins.  S66. 

This  case,  indeed,  was  decided  on  the  (1)  Marshall  on  Ins.  367. 

first  section  of  the  Convoy  Act ;  but  {j)  Per  Lord  Mansfield  in  Smith  v. 

the  language  of  the  court  extends  to  Redshaw,  at  N.Pr.  a.d.  1781,  reported 

the  case  of  warranties  to  sail  with  con-  in  Park  on  Ins.  693.  8th  ed.,  and  cited 

voy :  the  case  of  Morrice  v,  Dillom,  3  in  Marshall  on  Ins.  368. 
Selw.  N.  Pr.  992.,  which  was  on   a 
warranty  to  tail  with  convoy,  seems 
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Warranty  to 
sail  with  con- 
voy. 

But  sailing 
with  any  other 
force  will  not. 


Ilibbert  v. 

Pigou, 

8  Dougl.  224. 


This  last  proviso,  however,  is  essential :  it  is  not  every  ship 
of  war  which  may  happen  to  take  merchant-ships  under  her 
protection,  that  constitutes  a  convoy  within  the  meaning  of 
the  warranty,  which  can  only  be  complied  with  by  sailing 
with  the  convoy  appointed  by  government. 

Hence  where  a  ship,  warranted  to  sail  with  convoy,  airived 
at  the  place  of  rendezvous  before  the  time  appointed  for  the 
convoy  to  sail,  but  finding  the  convoy  gone,  put  herself  under 
the  protection  of  a  man  of  war,  which  came  there  to  join  the 
squadron,  of  which  the  convoy  was  composed,  but  had  not 
then  joined  it,  and  was  not  immediately  under  the  orders  of 
the  admiral,  and  the  ship  under  the  protection  of  the  man  of 
war  sailed  for  and  came  up  with  the  convoy,  but  was  lost  in 
a  storm,  before  she  had  received  her  sailing  instructions:  this 
was  determined  not  to  be  a  departure  with  convoy,  within 
the  meaning  of  the  warranty.  (A) 


It  i*!  sufficient 
if  the  ship  sail 
with  convoy 
from  the  place 
of  rendezvous 
appointed  by 
government. 


Thus  sailing^ 
with  convoy 
from  the  Downs 
is  sufficient  on 
an  East  Indian* 
voyage. 
Lethulier^s' 
case,  1  Salk. 
443. 


Art.  2.  It  must  be  from  the  Place  of  Rendezvous  appointed 

by  Government, 

§  222.  As  it  would  often  be  impracticable  and  inconvenient 
to  appoint  a  convoy  to  sail  from  each  particular  port,  there 
are  certain  places  of  rendezvous  appointed  by  Government  fof 
general  convenience,  to  each  of  which  mercliant-ships  from— 
the   neighbouring    ports  may   repair  on  a  given  day  for^ 
convoy. 

It  is  a  sufficient  compliance  with  the  warranty  if  the  ship  -* 
depart  with  convoy  from  that  which  is  established  by  mer-  - 
cantile  usage,  to  be  the  general  place  of  rendezvous  for"* 
convoy,  for  ships  sailing  from  the  terminus  a  quo  of  the  ship** 
insured. 

Thus,  it  was  long  ago  decided,  that  a  ship  insured  from> 
London  to  the  East  Indies,  warranted  to  depart  with  convoyym 
complies  with  such  warranty  by  sailing  with  convoy  from  thc^ 

(k)  Hibbert  o.  Pigou,  Park,  694.   8th  ed.     1  Marshall  on  Ins.  368.  S75* 
3  Dougl  224. 
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Downsy  such  being,  according  to  the  usage  of  merchants,  the  Warranty  to 

sail  with  con~ 

usual  place  of  rendezvous,  where  a  convoy  for  5mcA  a  voyage  voy. 


is  to  be  had.  (Z) 

This  being  the  meaning  of  the  warranty,  it  follows  that  And  the  ship  is 
the  ship  or  goods  insured  are  protected  by  the  policy,  in  their  ^-^^froJ^her 
passa^^e  from  the  port  of  ladinj;  to  the  place  of  rendezvous  portofdepar- 

^^7^      ,  ,        ,  ture  to  the  ap- 

appomted  by  the  government.  pointed  place  of 

Thus,  where  a  ship  insured  from  London  to  Gibraltar,  Gordon*".* 
warranted  to  depart  with  convoy,  was  proceeding  from  London  Morley,  2  St. 
to  Spithead,  where  a  convoy  was  appointed  by  government, 
and  captured  in  her  passage  thither,  she  was  held  to  be  pro- 
tected by  the  policy,  Spithead  being  an  appointed  place  of 
general  rendezvous,  (m) 

If  it  is  meant  that  the  ship  should  join  convoy  not  at  the  if  it  be  meant 
place  of  general  rendezvous,  but  elsewhere,  this  must  be  par-  should ^in^ 
ticularised  in  the  policy.     Hence,  where  it  was  contended  convoy  at  any 

,  ,  ,  ,  other  than  the 

by  the  underwriters  in  the  case  just  cited,  that  as  we  were  appointed  place 
then  at  war  with  France,  the  ship  ought  not  to  have  ventured  JhirmxwTbe^ 
down  Channel  to  join  the  general  convoy  at  Spithead,  but  specified  in  the 
should  have  waited  for  an  occasional  convoy  at  the  Downs ; 
Chief  Justice  Lee  said,  that  if  the  underwriters  had  meant 
to  vary  their  policy  from  what  was  generally  understood, 
they  should  have  specified  that  the  ship  was  to  depart  from 
the  Downs,  {n) 

The  convoy  with  which  the  ship  must  sail,  is  the  convoy  The  convoy 
that  is  appointed /or  the  voyage  insured;  and  though  there  ^I'^p  must  sail? 
may  be  an  intermediate  convoy  appointed  between  the  port  ^  *^*'  ^'^**  ** 
of  lading  or  departure,  and  the  place  of  rendezvous  for  ships  other  vessels 
bound   on  other  destinations,   yet  the  ship  insured  is  not  wme  voyige.^ 
obliged  to  sail  with  that,  but  may  proceed  directly  to  the  F**'''*^  p*'* 
rendezvous  appointed  for  convoy  for  the  voyage  on  which  she  ei- 
is  insured,  (o) 

(0  Lethulier*8  case,    1   Salk.  443.,         (n)  Ibid, 
cited  in  Marshall  on  Ins.  369.  (0)  Warwick  v,  Scott,  4  Camp.  61. 

(m)  Gordon  v.   Morley  at   N.  P., 
before  Cb.  J.  Lee,  2  Str.  1265. 
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Warranty  to 
sail  with  con- 
voy. 


A  warranty 
**  to  sail  with 
convoy  **  simply, 
means  "  with 
convoy  for  the 
voyage." 


If  the  ship  sail 
with  convoy 
which  is  only 
intended  to  ac- 
company her, 
and  in  fact  only 
docs  accompany 
her,  for  part  of 
the  voyage,  this 
is  no  compli- 
ance  with  the 
warranty. 

Lilly  17.  Ewer, 
Dougl.  72. 


If,  however,  the 
ship  sail  with 
such  convoy  as 
is  considered  in 
mercantile 
usage  to  be 
convoy  for  (he 
voyage,  this 
will  be  suffi- 
cient, though 
she  may  not 
have  joined 
such  convoy  till 
after  she  has 
left  her  port  of 
departure,  and 
may  quit  it 
before  arriving 
at  her  port  of 
destination. 
D'Eguino  V. 
Deswick,  2  H. 
Bl  551. 


Art.  3.  It  must  be  Convoy  for  the  Voyage. 

§  223.  A  warranty  to  sail  "  icith  convoy^  without  more, 
means  a  convoy  for  the  voyage;  and  it  is  not  necessary  to  add 
those  words,  in  order  to  give  it  that  construction.  AVhether 
the  warranty  in  point  of  form  be  a  warranty  **  to  sail  wUk 
convoy y^  simply,  or  to  sail  "  with  convoy  for  the  voyage^  the 
vessel  must  sail  with  such  convoy  as  in  mercantile  usage  ib 
understood  to  be  convoy  for  the  voyhge.  (p) 

Hence,  where  a  policy  was  effected  on  a  ship  at  a  premium 
of  five  guineas  per  ceht.,  "  to  return  two  per  cent,  if  the  ship 
sailed  with  convoy  from  Gibraltar  and  arrived,**  Lord  Mans- 
field and  the  Court  of  King's  Bench  held  that,  on  the  woids^ 
the  policy  meant,  a  departure  with  convoy  intended  for  the 
voyage;  and,  therefore,  as  the  ship  departed  from  Gibialtar 
under  convoy  which  only  intended  to  go,  and  in  fact  onlj 
went  with  her  as  far  as  Cape  Finisterre,  and  then  left  her; 
they  held  that  the  assured,  on  the  true  construction  of  this 
clause,  was  not  entitled  to  a  return  of  premium,  (y) 

But  by  convoy  for  the  voyage  it  is  not  necessarily  meant 
that  the  convoy  is  in  all  cases  to  accompany  the  ship  the 
entire  way  between  her  port  of  departure  and  her  port  of 
destination.     What  it  really  means  is,  that  the  ship  should 
sail  with  such  convoy  as  either  mercantile  usage,  or  the  re- 
gulations of  government,  have  established  to  be  a  sufficient 
protection  for  ships  going  the  voyage  insured,  although  the 
ship  may  not  join  such  convoy  till  after  she  has  left  her 
port  of  departure,  and  may  quit  it  again  before  she  aniyes  at 
her  port  of  destination. 

"  It  has  always  been  understood,"  says  Mr.  J.  Heath, 
"  that  provisions  for  a  departure  with  convoy  have  rektion 
to  the  custom  of  trade  and  the  orders  of  Government,  and 
should,  therefore,  receive  a  liberal  construction,  (r) 


(p)  So  established  ia  Lilly  o.  Ewer,        (r)  In  Audley  v,  Du£(  2  Bofc  & 
Dougl.  72.  Pull.  115. 

(9)  Ibid. 
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Hence,  where  goods  were  insured  "  at  and  from  London  to  Wmran 
Bf.  Sebastiany  in  SpaiD,  warranted  to  depart  with  convoy  for  voy. 
\e  voyage^  and  no  convoy  was  appointed  directly  to  St. 
lebastian,  but  the  ship  sailed  under  a  convoy  appointed  from 
Ipiihead  to  Bilboay  with  the  trade  to  Bilboa  and  St.  Sebas- 
an,  it  was  held  that  sailing  with  this  convoy  was  clearly  a 
ifficient  compliance  with  the  warranty ;  for  it  was  sailing 
ith  a  convoy  appointed  by  government  as  a  sufficient  pro- 
Xition  for  ships  insured  from  London  to  St.  Sebastian ;  and 
16  court  accordingly  held  the  underwriter  liable,  though  the 
liip  was  captured  in  sailing  between  Bilboa  and  St.  Sebas- 
an,  after  the  convoy  had  left  her.  {$) 

If  it  be  according:  to  the  usage  of  trade  in  any  particular  }^  i*  ^^  accorc 
ne  of  voyage,  that  the  ships  msured  on  it  instead  of  going  of  trade  that 
nder  a  direct  convoy,  should  proceed  by  relays  of  convoy,  J^^^  rf  poina 
•cm  stage  to  stage,  their  doing  so,  in  pursuance  of  the  usage,  ""*'®'  *  ll'^'^f  i 
ill  be  a  sufficient  compliance  with  a  general  warranty  to  proceed  by  re- 
epart  or  sail  with  convoy,  or  with  convoy  for  the  voyage,  her  doing°»o^i 
'ence,  where  a  ship  insured  from  Cadiz  to  Amsterdam,  with  *"^«*?n'  *» 

*^  ^  satisfy  tlie  war- 

warranty  to  sail  with  convoy  for  the  voyage^  sailed  from  ranty. 
idiz  to  the  Downs  with  one  convoy,  intending  to  proceed  ciaggett.  Park 
nee  to  Amsterdam  with  another.  Lord  Kenyon  held  this  to  gJi/!?'  ^^* 
a  compliance  with  the  warranty.  {()  shall  on  Im. 

k),  where  it  appeared  that  the  commander  of  the  convoy  Y{li%\i\      'i» 
•t.  Kitt's  sent  a  frigate  to  Tortola,  to  bring  up  the  ships  with  a  frigate 
thence,  with  orders,  if  they  got  a  certain  way  northward,  the  commander 
»  straight  for  England,  it  was  held  that  a  ship  insured  °fal?o„~"o%er 
n  Tortola  to  London,"  with  a  warranty  "  to  sail  with  to  bring  her 

upy  this  is  8ul« 

^ifor  the  voyagcy^  had,  by  the  usage  of  the  West  Indian  ingwith  convoy 
sailed  with  convoy  for  the  voyage  when  she  sailed  from  \^^  if  the^p, 
a  with  the  frigate ;  for  the  frigate,  under  the  circum-  ^'J  *i**  ^"7  ^ 

°  jom  convoy, 

f,  was  the  convoy  from  Tortola.     It  was  consequently  Ioms  the  fn- 
hat,  having  afterwards  dropped  astern,  and  lost  the  S^iificd  in 
she  was  justified  in  bearing  away  direct  for  England,  hearing  away 
endeavouring  to  join  the  rendezvous  at  St.  Kitt's,  or  wards,  instead 

guino  V.  Bcswick,  2  II.  Bl.     Ins.  708.  8th  cd.     Marshall  on   Ins. 

374. 
rarcy  r.  Claggett,  Pork  on 

B  B 
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Warranty  to       to  rctum  to  Tortola,  neither  of  which  ports,  indeed,  as  the 

voy.^*^  *  *^^"'     evidence  showed,  could  she  have  made,  (m) 

-- — ; :  Upon  the  same  principles  the  foUowinff  case  was  decided 

ofenueavouring  *  k  r  o 

to  join  the  ren-  upon  a  Stipulation  for  return  of  premium :  — 
turn  to  her  port  In  the  year  1799,  from  the  number  of  privateers  off  the 
M^*l!in*"  r^  coast  of  Portugal,  Lord  St.  Vincent,  who  was  then  command- 
Gist  ;  Marshall  ing  in  thosc  scas,  finding  himself  unable  to  afford  separate 
So,  upon  a  convojTS  to  England,  from  the  several  ports  on  the  coast, 
stipulation  for    directed  a  sloop  and  cutter  to  bring  up  the  trade  from  Oporto 

return  of  pre-  t-i  n  i  •  t  i  -i-L 

xnium  in  case  a  to  Lisbon,  from  whcncc  it  was  to  procced,  together  with  the 
from  Oporto  to  Lisbou  trade,  uudcr  a  larger  convoy,  to  England.  Under 
Lynn)  should     the  Uncertainty  caused  by  this  arrans:ement,  the  owners  of 

« sail  with  con-  ,.^  ,.,  ,  ^  m         i 

voy  from  the  the  ship  Ccrcs,  \vhich  was  then  at  Oporto,  effected  an  in- 

tuMi  °"  it^was  sumncc  on  her  "  at  and  from  Oporto  to  Lynn,  with  Uberty 

h*^Y  '^f V^^*^.  u  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 

convoy  within  places  whatsocvcr  on  the  coast  of  Portugal,  to  join  convoy 

thU  stipulation,  particularly  at  Lisbon,  at  the  premium  of  twelve  guineas  per 

by  sailing  from  ^^^^    ^^  rctum  61.  if  the  Ccrcs  sail  with  convoy  from  the  coaH 

Oporto  with  a  '  •^  "^ 

sloop  of  war,  of  Portugal  and  arrive." 

bring  up  the  Tlic  Ccrcs,  thus  insurcd,  sailed  with  the  sloop  and  cutter, 

*o  IrtoT  Lis-  ^^^^  Oporto  for  Lisbon ;  but  in  the  way  thither  the  fleet,  of 

bon ;  and  then,  wliich  sliCtwas  ouc,  was  dispersed  in  a  storm,  and  she,  judging 

persion  of  the  for  the  bcst,  ran  for  England,  and  arrived. 

Itorinfbefo'rV        ^^  ^^^  contcudcd  for  the  underwriters  that  the  assured, 

reaching  Lis-  under  thcsc  circumstanccs,  was  not  entitled  to  a  return  of 

bou,  running  at  ,  i       y-i  i      i  m    t        •  i  /•  i 

once  for  Eng.     premium,  as  the  Leres  had  not  sailed  with  convoy  from  m 

SinglnTor     ^^"^^  ^/  Portugal,  within  the  meaning  of  the  policy. 

fresh  convoy  at       Lord  Eldon,  howcvcr,  at   Nisi  Prius  and  this  Court  of 

Lisbon. 

Audieyu.  Duff,  Common  Plcas,  on  motion  for  a  new  trial,  held  that  she  had 
luT  ^^  sailed:  for  the  only  fair  interpretation  of  the  policy  was, 

that  the  assured  should  have  the  benefit  of  it,  even  though 
the  ship  sailed  from  Oporto  without  convoy  ;  but  that  if  she 
sailed  from  Oporto,  which  is  on  the  coast  of  Portugal,  wiih 
convoy,  then  there  should  be  a  return  of  premium,  (o) 

(u)  Manning   r.    Gist,   a.  d.   1 782,     but  is  sailing  in  quest  of  it.      HiUjert 
jVIarshall  on  Ins.  373.     It  is  otherwise     r.  Pigou,  3  Dougl.  224. 
if  the  ship  sails  with  a  vessel  of  war         (t;)  Audley  v,  Duflf,  S  Bos.  &  Pull, 
which  has  herself  not  joined  conToy     111.      This  case  was  decided  oo  the 

Convoy  Acts. 
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Warranty  to 
sail  with  con- 

Abt.  4.   The  Ship  must  have  Sailing  Instructions,  voy. 


§  224,  Sailing  instructions  are  written  or  printed  direc-  What  are"  sail- 
tions,  delivered  by  the  commanding  officer  of  the  convoy  to  tions." 
the  sever^  masters  of  the  ships  under  his  care,  by  which  they 
are  enabled  to  understand  and  answer  signals,  and  to  know 
the  place  of  rendezvous  appointed  for  the  fleet,  in  case  of 
dispersion  by  a  storm  or  enemy. 

As  it  is  obvious  that  no  vessel  can  have  the  full  benefit  of  Unless  ob- 

•a1_      a  aI-         •      X        a-  xT-  •  1  •     tained,  the  war 

convoy  without  these  instructions,  they  are  m  general  consi-  ^^nty  to  sail 
dered  essential  to  a  sailing:  with  convoy,  and  it  may,  there-  ^l*^  convoy  w 

°  "^  •'  not  complied 

fore,  be  laid  down,  as  a  general  rule,  that  unless  they  are  with, 
obtained,  the  warranty  is  not  complied  with,  {w) 

The  ship,  without  such  sailing  instructions,  may  be  said  to 
be  under  the  auspices  of  a  ship  of  war,  but  she  cannot  be  said 
to  be  sailing  imder  her  convoy.  \x) 

Yet  although,  as  a  general  rule,  a  ship  must  obtain  sailing  Tiiey  need  not 

•      .         ..  •  -I         .  I  •.!_  .       .  .1       .^1     as  a  condition 

instructions  m  order  to  comply  with  a  warranty  to  sail  with  precaient,  be 
convoy,  it  is  not  indispensably  necessary  that  they  should  be  oJ>^a'°«j?  »^  J^»« 

•^  r  J  J  J  place  of  rendez- 

obtained  in  every  case,  and  at  all  events  y  at  the  place  of  rendez--  vous;  but,  if 

vosiiblt  tlicv 

vous,  **  If  the  ship  insured  be  at  the  place  of §rendezvous  should'be  so ; 
within  the  time  appointed  for  the  sailing  of  the  convoy,  but,  *"**  *"  ^^j*^'  *® 
from  any  misfortune,  from  stress  of  weather,  or  other  circum-  omi^ion  so  to 
stances,  the  master  have  been  absolutely  prevented  from  ob-  must  be  clear 
taininghb  sailing  instructions,  and  he  depart  with  the  con-  h*;^*;;J;fdr^^^^ 
voy,  this  shall  be  deemed  a  sailins^  with  convoy.     But  then  exertion  in  his 

"  ,  .  ,         .         ,  ,         power  to  do  so. 

he  must  take  the  earliest  opportunity  to  obtain  his  sailing 
instructions."  (y) 

*'  It  is  clear,"  says  Lord  Eldon,  "  that  a  ship  is  not  bound 
to  obtain  sailing  instructions  at  the  place  of  rendezvous,  at  all 
events;  (for  the  commander  of  the  convoy  may  refuse  them 
till  the  fleet  is  out  at  sea) :  but  if  they  can  be  obtained  by 
due  diligence,  he  is  bound  to  obtain  them."  (z) 

(v)  Per  Lord  Mansfield  in  Hibbert        (y)  Per   Buller,  J.,    in    Webb    9. 

V.  Pigou,  Park,  694.  8th  ed.,  and  Mar-  Thomson,  1  Bos.  8c  Pull.  6. 
iball  on  Ins.  375.     S  Dougl.  224.  (z)  Per  Lord   Eldon  in  Anderson 

(«)  Emerigon,    chap.   ti.    sect  4.  v.  Pitcher,  2  Bos.  &  PulL  171.,  and 

▼0I.  I  p.  171.  ed.  1827.  see  Marshall  on  Ins.  381. 

B  B  2 


612  OP   EXPRESS   WARRANTIES. 

Warranty  to  IIciicc,  wlicrc  a  ship,  "  Warranted  to  sail  with  convoy" 

^y.  I'roui  a  given  port,  was  waiting  at  that  port  before  the  arri«I 

A  warrantv  to  ^^  ^^^  convoy,  and,  ou  itfl  arrival,  without  any  loss  of  timCi 

sail  with  con-  sailed  out  and  joined  the  convoy,  but  was  prevented  by  the 

vov  is  compiiod  ^  ''  *■  ^  ■' 

with  whore  the  oadncss  of  tlic  wcathcr,  which  was  then  blowing  a  gale,  mm 
donTrii  hihis  getting  Sailing  orders,  and  was  captured  before  she  could 
power  to  ohtain  obtiun  any.  Chief  J.  Lee  held,  that  as  the  captain  had  done 

them  on  joining  ...  ... 

convoy ;  but  cvcry  tiling  in  his  power  to  obtain  sailing  orders^  this  was  s 
v^teTfroiiT     departing  with  convoy,  (a)     "  The  very  ground  of  deciDOii 

doing  m  by  the  j,j  ^j^jg  ^^^^^ »»  ^     L^j^  Eldou,  "  was,  that  there  was  no  de- 
badness  of  the  .  .  . 
wcatiier.           faidt  in  the  master,  and  that  no  activity  of  his  could  bare 

cieeve,  2  Str.     procurcd  Sailing  instructions,  which  he  was  prevented  fiom 

1250.  procuring  before  the  loss  of  the  ship  by  the  roughness  of  the 

weather."  {b) 

So  where,  in  A\Tierc  sailing  instructions  are  applied  for,  and  refused,  at 

captain's  lit-  tlic  placc  of  rcudczvous,  by  the  commander  of  the  conyo^i 
most  eiForts  to    ^j^^,  ^^^^^  ^.^  ^^^^^^ j  ^^  l^^lj  ^j^^^^  ^     ^^  ^  refuscd  for  the 

obtain  them,*  «' 

they  are  refused  benefit  of  the  trade  which  is  to  be  protected  by  the  convoy: 

by  the  comnio-  -i.^ii.  ii  /•!  ••  j 

dore.  and  if  the  ship  were  at  the  place  oi  rendezvous  in  time,  and 

moL^i'ark  wi^  ^^^  Captain  uscd  all  due  diligence  to  procure  them,  his  «uling 
Ins.  8th  ed.       witliout  tlicni,  undcr  such  circumstances,  will  not  amount  to 

a  breach  oP  the  warranty  to  sail  with  convoy. 

Thus,  where  the  sliip,  on  her  arrival  at  the  rendezvoiu^ 
found  the  convoy  tinder  sail,  and  the  captain  sent  on  board 
one  of  his  men  for  sailing  orders,  which  were  refused,  but 
the  commodore  said,  "  Keep  on,  I  will  take  care  of  you^  and 
the  ship  was  lost  that  night,  Ch.  J.  Lee  held  that  she  ms 
under  convoy,  (c) 

If,  however,  AVherc,  however,  it  appears  that  the  failure  to  obtain  sall- 

owing to  the       ,  .  .  1        1  •  »     1    •  1  i.i_* 

captainMaches,  mg  ordcrs  IS  owiug  to  thc  ships  Dcmg  too  late  to  obtain 
hite  ^he  foU»°^  them  at  the  place  of  rendezvous  in  the  regular  course,  or  to 
to  obtain  sail-     the  Captain's  want  of  due  diligence  in  making  all  poeahlc 

ing  instructions       ^  ,       .       ,•  ,     ^  i  m        i  i  t      t       f 

at  the  place  of    ctiorts  to  obtain  them  before  she  sails,  then,  though  the  snip 

(a)  Victorin  r.  Clecvc  at  N.  Pr.,  2  696.    8th   ed.     Abbott  on  Shippu^^ 

Str.  1250.     Abl)ott  on  Shijiping,  311  311.  6th  ed.,  and  see  the  obwrratiooi 

Ctli  ed.  of  Mr.  ManOiall   on  the  cue.    Ik> 

(6)  Anderson  v.  P'^cher   2  Bos.  &  S78.,  and  of  Lord  Eldon  in  hvAenf» 

Pull.  169,  170.  f.  Pitcher,  2  Bos.  &  I'ulL  17^  171. 

(c)  Verdon  t^.  Wilmot,  Park  on  Ins. 
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actually  sails  under  the  protection  of  the  convoy,  and  obtains  Warranty  to 
her  sailing  instructions  the  day  after,  yet  this  will  not  be  a  voy. 
compliance  with  the  warranty,  (d)  rendezvous  be 

fore  sailing,  this 
is  a  breach  of 

Abt.  5.   The  Ship  must  depart  with  the  Convoy ^  and  continue  warranty  to  saU 

*  ^  '^  ^  with  convoy, 

with  it  till  the  End  of  the  Voyage^  unless  separated  by  necessity,    though  she 

may  get  them 

§  225.  If  the  ship,  by  negligence  and  delay  in  getting  under  **»e  next  day. 

.  .  ,       ,  1  11  n        p    Anderson  r. 

weigh  at  the  same  time  with  the  convoy,  lose  the  benefit  of  Pitcher,  2  Bos. 
its  protection  at  the  outset  of  her  voyage,  though  for  ever  so        "  '^^^' 
ahort  a  time,  this  is  a  breach  of  the  warranty  to  depart  with  gel*\i^der^ 
convoy,  and  the  policy  is  void.  7^^8^  *°  *^™® 

Thus,  where  the  ship,  in  spite   of  signals  to  get  under  warranty  to 

%  ifflji  with  COA' 

weigh,  did  not  sail  till  two  hours  after  the  convoy,  this  was  voy. 
field  a  clear  breach  of  the  warranty,  {e)  Woodnew 

Although  the  ship  may  have  got  under  weigh  with  the   Pari^.  807.  8th 

.^        .  /  ,.  .  ,  n    1        ed.;l  Mar- 

convoy,  yet,  if  owmg  to  the  negligence  or  misconduct  01  the  shall  on  Ins.    - 

master,  she  loses  her  position  in  it,  so  as  to  be  thereby  pre-  ^^^' 
vented  from  ever  afterwards  enjoying  the  benefit  of  its  pro-  ^^^^^^^^^ 
tection,  the  underwriters  will  be  discharged.  flw?t,  so  as  to 

Thus,  where  a  ship,  which  had  obtained  her  sailing  in-  the  protection 
structions,  and  got  under  weigh  in  proper  time,  was  kept  treach^of  th'e  * 
standing  oflf  and  on  for  five  hours  after  the  convoy  had  sailed,  wAranty  to 

•  .        o         y  1  1  <i^».  depart  with 

waiting  for  the  master,  who  was  on  shore,  and  by  this  means  convoy. 
lost  her  position  in  the  fleet,  and  was  never  afterwards  able   xiTompson? 
to   come  up  with  the   convoy  before  she  was  lost :  Lord  ^  Marsh,  on 
Kenyon  held  that  this  was  not  a  compliance  with  the  war- 
ranty to  sjul  with  convoy,  {f) 

Not  only  must  the  ship  depart  with  convoy,  but  she  must  Not  only  must 
also  continue  with  it  during  the  whole  voyage  for  which  with  convoy, 
convoy  is  appointed,  unless  separated  from  it  hy  irresistible  ^l^^^^^^i^^ 
and  unavoidable  necessity :  the  meaning  of  the'warranty  only  it  throughout 

•      iii*iiii  .11  -!•  the  voyage,  un- 

18  that  the  ship  shall  keep  company  with  the  convoy  during  less  separated 
the   whole  voyage,   if  possible ;  an  unavoidable  separation  ^J^^  ^r 


{d)  Anderson  o.  Pitcher,  2  Bos.  &         (e)  Taylor  v.  Woodness,  before  Lord 

PnlL  164.,  a  case  to  which  the  reader  Mansfield  in  a.  d.  1764,  Park  on  Ins. 

may  be  referred  for  a  full  exposition  707.  8th  ed.     Marshall  on  Ins.  380. 
of  the  whole  subject  of  tailing  instruct         (/)  Waltham  o.  Thompson  at  N.  P. 

UoHM.  A.D.  1801,  Marshall  on  Ins.  38  L 
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OF   £XPR£SS   WAKBANTlEa 


Warranty  to 
sail  with  coii- 
vov. 

other  unavoid- 
able necessity ; 
and  in  such 
case  the  master 
must  use  every 
exertion  to  re- 
join the  convoy 
at  the  earliest 
opportunity. 

Once  sailing 
with  convoy  for 
the  voyage  is 
sufficient  to 
ratify  the  vrar- 
ranty ;  and  if 
afterwards 
separated  by  a 
storm,  and 
driven  back, 
the  ship  may 
sail  the  second 
time,  without 
convoy. 
Laing  v.  Glo- 
ver, 5  Taunt, 
48. 


Under  a  war- 
ranty to  sail 
with  convoy, 
if  the  ship  ar- 
rives too  late  to 
join  convoy,  the 
warranty  is 

• 

broken,  though 
she  sail  af\cr 
and  overtake  it 
before  loss. 

Aliter,  where 
there  is  only 


therefore  is  no  breach  of  this  warranty.  If,  however,  the 
ship  have  been  thus  separated  from  her  convoy  by  a  violent 
storm,  or  other  overbearing  necessity,  the  master  ought  to 
use  every  possible  endeavour  to  rejoin  it  at  the  earliest 
opportunity,  and  if  he  neglect  to  do  so  the  underwriters  will 
be  discharged,  (jf) 

Notwithstanding  a  Nisi  Prius  decision  of  Mr.  Chief  Justice 
Lee  to  the  contrary,  the  better  opinion,  if  not  the  established 
doctrine,  seems  now  to  be,  that  a  warranty  to  sail  or  depart 
with  convoy  is  satisfied  by  the  ship's  having  once  sailed  with 
convoy  for  the  voyage,  either  from  the  place  of  rendezvouB, 
or  her  port  of  clearance,  and,  consequently,  that  if  by  stresfl 
of  weather,  or  other  unavoidable  necessity,  she  be  separated 
from  convoy,  and  driven  back,  either  to  her  port  of  clearance,^ 
or  any  other  port,  for  repairs,  her  sailing  thence  a  second  time 
without   convoy  will  not  discharge   the   underwriters;  the 
contrary   decision   would    practically   impose    great   incon- 
venience and  hardship  on  ship-owners,  who  would  thus  be 
obliged,   whenever  a  ship   was   driven   back  by   stress  of 
weather,  to  support  the  crew  till  the  next  convoy  sailed,  and 
even,  in  many  cases,  to  re-victual  the  ship ;  not  to  mention 
the  destruction  of  perishable  commodities  which  would  pro- 
bably be  caused  by  the  detention.  (A) 

If  a  ship,  "  warranted  to  sail  with  convoy  for  the  voyage,* 
arrives  at  the  appointed  place  of  rendezvous  too  late  to  join 
the  convoy,  this  is  a  breach  of  warranty  which  is  fatal  to  the 
policy,  and  the  effect  of  which  is  not  done  away  with  by  her 
sailing  after  the  convoy,  and  overtaking  it  before  loss,  (i) 

That  this  is  the  law  in  case  of  a  warranty  to  sail  with 
convoy  admits  of  no  dispute ;  but  it  is  different  with  regard 
to  a  mere  undertaking  to  sail  with  convoy,  although,  even  in 

(g)  Jeffrey  v,  Legendra,  3  Lev.  320.  it  was  decided  on  the  constnxetion  of 

S.   C.   Carth.  216.     2  Salk.  443.     I  the  Convoy  Acts,  counsel  admitted  and 

Shower,  320.  the  court  assumed,  that  once  sailuig 

(A)  'Die  N.  P.  decision  referred  to  with   convoy   was   sufficient  under  a 

is   Morrice  v.  Dillom,  cited  in  Sclw.  tcttrranty  to  sail  with  convoy.     See  ct- 

N.  P.  vol.  iL  p.  1017.  9th  ed.,  which,  pccially  the  argument  of  Best,  Serjt, 

however,    must    now    be    considered  p.  51.,  and  the  judgment  of  Gibbs,  J., 

overruled    hy    the    case   of  I^aing   ».  pp.  53, 54. 
Glover,  5  Taunt.  48.,  in  which,  though         (t)  Gale  ©.  MacheU,  2  Marsh.  SCI. 
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each  case,  it  is  not  a  sufficient  excuse  for  not  joining  convoy,  AVarranry  to 
that  the  ship  had  been  prevented  doing  so  by  the  state  of  the  voy. 
weather.    Thus,  where  wines  had  been  insured  on  board  a  ship  ~  undertakinir 
bound   "  from  Oporto  to   London,"  which,  by  the  bill   of  ^^  ^^^  ^"^^ 

,        .       •  convoy. 

lading,  was  stated  to  be  about  to  sail  with  convoy,  and  the 
ship  having  been  detained  for  some  hours  after  the  rest  of 
the  fleet  at  Oporto,  was  afterwards  unable  to  get  up  with 
convoy,  owing  to  the  state  of  the  weather,  this  was  held  no 
excuse  for  sailing  without  convoy  (;);  though,  on  its  ap- 
pearing that  the  detention  of  the  ship  was  owing  to  the 
shipper  of  the  wines  not  sending  all  the  pipes  alongside  in 
time,  such  shipper  was  held  to  have  no  claim  against  the  ship- 
owner, in  respect  of  loss  of  returns  of  premium  to  which  he 
would  have  been  entitled  had  the  ship  sailed  with  convoy,  (k) 

So,  on  a  representation  that  a  ship  will  sail  with  convoy.  Following  and 
whereby  the  plaintiff  was  induced  to  put  his  goods  on  board,  voy  is  a^uffit"" 
this  promise  is  complied  with,  if  the  ship  follows  the  convoy  ance  wiS^a*' 
and  joins  it,  so  far  as  to  prevent  the  plaintiff  from  maintaining  presentotion 
an  action  against  the  owner  for  a  loss  from  another  cause  sail  with  con- 
after  she  has  joined ;  but  not  from  consequential  loss  caused  ^^e^Jo®a,J  *" 
by  the  failure  to  sail  with  convoy,  as,  where  the  shipper  of  actjon  by  the 
the  goods  has  been  induced,  on  the  strength  of  such  repre-  feiiure^of  his 
sentation,  to   insure  them  with  a  warranty  that  the   ship  '^"t^p^ch 
would  depart  with  convoy,  by  breach  whereof,  owing  to  the  of  warranty  to 
ship-owner's  default,   he  has   lost  the   fruits  of  his  insur-  inserted  by 

^<^W  ^  faith  of  the 

The  cases  that  have  been  determined  on  the  construction  representation, 
of  the  convoy  acts  will  be  considered  in  the  chapter  upon  the  Ditcheii, 
illegality  of  the  Risk,  under  the  head  of  voyages  illegal  as  in  ctaes^tu^ 
contravention  of  the  convoy  acts. 

{J)  Saiuiderson  v.  Busber,  4  Camp.         (0  Christin    t;.    Ditcheii,    Peake's 
51  note.  Add.  Cases,  141.,  pei  Lord  Kenyon. 

(k)  Magalhaens  p.  Busher,  4  Camp. 
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OF   EXPBES6  WAB&ANTIE& 


Form  and 
meaning  of  the 
warranty  of 
neutrality. 


Origin  and  ol> 
ject  of  the  war- 
ranty of  neu- 
trality. 


Meaning  of  a 
warranty  of 
neutrality  is, 
that  the  ship 
must  not, 
during  the  con- 
tinuance of  the 
risk,  forfeit  her 
neutrality  by 
the  misconduct 
of  those  on 
board. 


Hence,  if  not 
neutral  owned 
or  properly 
documented  at 
the  outset  of 
the  risk,  or  in 
the  course  of  it, 
guilty  of  any 
violation 
of  neutrality, 
this  is  a  breach 
of  warranty. 


Sect.  V.   Of  the  Warranty  of  Neutrality,  and  the  different 

Breacliea  tliereof 

Art.  1.  Form  and  Meaning  of  the  Warranty  of  Neutrality. 

§  226.  During  the  long  maritime  wars  that  grew  out  of 
the  French  Revolution,  it  became  very  important  for  under- 
writers to  ascertain  whether  the  ship  or  goods  insured  were 
liable  to  hostile  capture ;  and,  in  order  to  avoid  the  risk 
thereof,  it  came  to  be  customary,  in  every  case  where  the 
assured  wished  to  insure  his  property  as  neutral^  for  the  un- 
derwriters to  require  him  to  warrant  his  ship  or  goods  to  be 
neutral  property.  This  purpose  was  usually  effected  by  in- 
serting in  the .  policy  the  words  "  warranted  neutral,''  or 
"warranted  neutral  property,"  or  sometimes  without  any 
formal  clause  of  warranty,  by  describing  the  ship  or  goods  as 
of  a  neutral  nation,  as,  "  an  American  ship,"  '*  a  Dane,"  "  a 
Swedish  brig,"  &c,  which,  as  we  have  already  seen,  was 
held  to  have  the  same  effect  as  an  express  warranty  of 
neutrality,  (m) 

The  meaning  of  a  warranty  of  neutrality  is  not  only  that 
the  ship  or  goods  shall  be  neutral  owned  at  the  time  the 
policy  is  effected,  but  that,  as  far  as  depends  on  the  condud 
of  the  assured  or  his  agents,  they  shall  be  neutral  to  the  pur- 
pose  of  being  protected  on  the  voyage ;  and,  therefore,  that  the 
ship  shall  be  navigated  according  to  the  law  of  nations;  and 
also  be  furnished  with  all  the  documents  and  papers  which 
are  the  evidences  of  her  neutrality,  and  of  her  observance  of 
the  regulations  of  those  international  treaties  to  which  she  is 
bound  to  conform,  {ii) 

If,  therefore,  when  the  policy  was  effected,  the  ship  or 
goods  were  not  owned  by  persons  either,  politically  speaking, 
the  subjects  of  a  neutral  country,  or  having  the  commercial 
character  of  subjects  of  such  coimtry ;  or  if  the  ship  were  not, 

(m)  Baring  v.  Claggett,  3  Bos.  &         (»)  Marshall  on  Ins.  4ia    1  ^' 
Pull.    201.      Lothian    v.    Henderson,     lips  on  Ins.  368. 
ihid.  499.      Baring  v.  Christie,  5  East, 
398. 
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at  that  time,  properly  documented  as  a  neutral  ship,  this  will  Form  and 

*      *       "^  1  •       /  \  meaning  of  the 

be  a  breach  ab  initio  of  the  warranty  of  neutrality  {o) :  so  warranty  of 
also  if  in  the  course  of  the  voyage  the  ship  violate  the  laws  ^^\ 

of  blockade,  or  resist  the  right  of  search,  or  in  any  other  way 
conduct  herself  illegally  as  a  neutral  ship,  so  as  to  forfeit  her 
character  of  neutrality,  this  is  equally  a  breach  of  warranty, 
which  frees  the  underwriter  from  all  liability  on  the  policy. 

The  warranty  of  neutrality,  however,  only  means  "  that  It  does  not, 

"  1/.1  11  1       however,  mean 

things  beyond  the  control  of  the  assured  stand  so  at  the  that  the  as- 
time,  not  that  they  shall  continue  so :  "  if,  for  instance,  at  the  »"'e<^ »'  ^ 

^  J  '  '  property  are  to 

time  the  policy  is  made,  the  property  warranted  neutral  be  continue  neu- 

really  and  truly  owned  by  parties  who  are  then  neutrals,  it  the  risk  of  aU 

will  be  no  breach  of  warranty  if  these  parties  beconae  enemies  ^^f^^^^l^ 

instead  of  neutrals,  by  the  subsequent  breaking  out  of  hos-  undertaken  by 

•!•  •      1  1  n     ^  •  ^      t  i  •  i    i         *^®  iMurer  in 

tilities  between  the  state  of  which  they  are  subjects  and  that  every  policy, 
in  which  the  policy  is  made.  The  assured  warrants  that  the 
ship  and  cargo  are  neutral  when  the  policy  is  effected^  he  does 
not  warrant  that  they  shall  continue  so  at  all  events  during 
the  whole  period  of  the  risk.  The  risk  oi  future  war  is 
undertaken  by  the  underwriter  on  every  policy. .(/}) 

In  fact,  the  assured  by  inserting  a  warranty  of  neutrality 
in  the  policy,  only  pledges  himself  that  the  neutrality  of  the 
ship  during  the  risk  shall  not  be  forfeited  by  any  acts  or 
omissions  of  himself  and  his  agents ;  he  does  not  and  cannot 
stipulate  for  the  continuance  of  a  state  of  neutrality  over 
which  he  himself  has  no  control. 

Abt.  2.  Breach  of  Warranty  by  want  of  Neutral 

Ownership, 

§  227.  All  property  warranted  neutral,  must  be  at  the  com-  All  property 

mencement  of  the  risk,  and,  as  far  as  depends  on  the  assured  or  tral  must  be, 

his  agents,  must  continue  to  be  till  the  end  of  it  neutraUowned  J"**'  "ij"  *!, 

—  that  is,   must  belong  to  those  who  either  by  birth  or  assured,  must 

<•..•  f,  .1  .i/\  continue  neu* 

domicil  are  for  commercial  purposes  neutrals,  {q)  tral-owned. 

(o)  Baring  v.   Claggctt,  S  Bos.  &  and  confirmed  in  Tyson  v,  Gurney,  3 

Pull.  201.  T.  Rep.  477. 

(p)    Eden    v,     Parkinson,    Dougl.  (7)  Woolraer  p.  Muilman,  1  W.  BL 

732.  (a),  the  S.  P.  was  ruled  in  Sa-  427.     S.  C.  4  Burr.  1419. 
loucci  o.  Johnson,  Park,  716.  Hth  ed.. 
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OF   EXPRESS  WARRANTIES. 


Breaches  of  the 
warranty  — 
want  of  neutral 
ownersliip. 


Domicil  and 
trading  in  a 
neutral  country 
constitutes 
neutrality  for 
commercial 
purposes, 
though  the 
party  so  re- 
siding and 
trading  he,  by 
birth  or  alle- 
giance, an  alien 
enemy. 

Tabbs  ▼. 
Bendelack, 
4  Esp.  207. 


Though  the 
party  so  re- 
siding and 
trading  be  by 
birth  and  alle- 
^ance  an  alien 
enemy. 


If,  however,  an 
enemy  move 
into  the  neutral 
country,  fla- 
grante  beUo^  he 
shall  not  ac- 
quire the  neu- 
tral character. 


Having  elsewhere  discussed  the  question  as  to  what  con- 
stitutes neutrality  for  conunercial  purposes,  it  will  be  suffident 
in  this  place  shortly  to  recapitulate  the  principal  points  as  to 
neutral  ownership. 

The  great  principle  is,  that  all  men  take  their  commercial 
character  from  the  place  of  their  domiciL  **  All  persons  who 
reside  and  carry  on  business  in  a  country,  reaping  the  advan- 
tages of  its  trade,  and  contributing  to  its  wellbeing,  must,  for 
the  purposes  of  trade,  be  considered  as  belon^mg  to  that 
country."  (r) 

Thus,  where  a  ship  "  warranted  American,"  appeared  at 
the  time  the  policy  was  effected  to  have  belonged  to  a  man 
who,  though  a  native-born  American,  had  married  an  English 
woman,  settled,  and  was  carrying  on  business  in  England, 
where  for  the  last  year  he  had  resided  with  his  fimdly  without 
quitting  it ;  the  Court  held  that  this  ship,  though  documented 
as  an  American,  was  not  in  fact  an  American-owned  diip 
within  the  true  meaning  of  the  warranty,  or  so  as  to  be  pro- 
tected by  the  American  flag  {s) :  on  the  other  hand,  property 
belonging  to  the  bom  subject  of  a  belligerent  state  will  be 
considered  as  neutral-owned,  within  the  meaning  of  a  war- 
ranty of  neutrality,  if  its  owner  be  residing  and  carrying  on 
his  trade  in  the  neutral  state  at  the  time  the  policy  was 
effected,  (f) 

It  has  been  solemnly  decided,  however,  in  the  United 
States,  and  no  doubt  would  be  so  held  in  this  country  that 
a  man  cannot  acquire  a  neutral  character  for  the  purposes  of 
commercial  protection,  or  so  as  to  make  his  property  neutral 
property  by  leaving  a  hostile  and  establishing  himself  in  a 
neutral  conntryy  flagrante  bello,  {u) 


(r)  Per  Lord  Kenyon  in  Tabbs  v. 
Bendelack,  4  Esp.  109. 

(«)  Tabbs  V.  Bendelack,  4  Esp.  £07. 
S.  C.  3  Bos.  &  Pull.  207.  A  strong 
case,  as  it  appeared  that  the  plaintiff 
had  an  animus  revertendi  to  America  in 
that  very  ship  on  the  termination  of 
her  then  voyage.  Sec  also  Wilson  v. 
Marryatt,  8  T.  Rep.  31.     M'Connell 


V.  Hector,  S  Bos.  &  Pull.  IIS.  Vm 
Indian  Chief,  3  Rob.  Rep.  13.  Tbc 
Anna  Catherina,  4  Rob.  Rep.  107. 
Tlie  President,  5  Rob.  Rep.  277. 

(0  M'Connell  v.  Hector,  3  Hot.  ft 
PulL  113.  The  Emanuel,  1  Bob. 
Rep.  249. 

(u)  t  The  Dos  Hennaiios»2  Wbeatoiw 
76. 
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Wherever  a  man  may  reside  and  whatever  political  cha-  Breaches  of  the 
racter  he  may  have  by  birthy  whether  enemy,  neutral  or  ally,  ^ant  of  neutral 
yet  if  during  war  time  he  keeps  up  a  commercial  establish-  o^"e»hip. 
ment  in  a  hostile  country  either  alone  or  in  partnership,  all  ^^^  property 

^  ...      connected  with 

property  connected  with  such  commercial  establishment  is  a  commercial 
liable  to  hostile  capture,  and,  therefore,  not  neutral  within  in  » hostUe " 
the  meanin&r  of  a  warranty  of  neutrality,  (t?)  f^""**!  "  ^°*" 

o  J  J    \  /  tile,  whatever 

If,  however,  he  carried  on  business  both  in  the  belligerent  may  be  the 

-,,  "i.7».i7  1  birth  or  domicil 

and  m  the  neutral  country  and  resided  in  the  latter^  then  of  iu  owner, 
whatever  may  be  his  national  character  by  birth,  his  property  Property,  how- 
connected  with  his  trading  establishment  in  the  neutral  country  ^^^  a^tradinir 
will  be  neutral  to  the  purposes  of  protection  a^cainst  hostile  "tablishment 

\     f  ,  carried  on  in 

capture,  and  therefore  within  the  meaning  of  the  warranty,  (w)  the  neutral 

It  has  been  decided  in  the  United  States,  and  apparently  ^utraf,  if  the 

on  sound  principles  of  law,  that  in  order  to  satisfy  a  warranty  *'^°jLi^,^^*^ 

of  neutrality,  the  property  warranted  neutral  must  be  wholly  though  he  may 

owned  by  neutrals,  and,  therefore,  if  a  belligerent   be  in-  house  of  busi- 

terested  in  any  part  thereof,  thous^h  merely  as  cestui  que  trust,  "®^  *"  *^® 

•^  *  -^  o  .f  2  '   enemy  country. 

this  ^sifies  the  warranty,  {x)  Property  war- 

It  is  not,  however,  requisite  that  the  whole  cargo  should  '*"*«^  neutrjd 

,  va\M,\.  be  tcAoU^ 

be  neutral-owned,  unless  it  be  all  the  property  of  the  same  neutral-owned, 
person  and  all  protected  by  the  policy  which  contains  the  B"*  "ot  neces- 

/•  x_  Tx      /    \  sarily  the  whole. 

warranty  of  neutrality,  (y )  cargo  of  which 

If  the  property  which  is  the  subject  of  the  insurance  be  in  forms'part!'^ 

transitu  or  in  a  course  of  consignment  from  a  vendor  to  a  Property, 

vendee,  it  would  not  be  sufficient  in  order  to  comply  with  a  ©^^  i^*J^" 

warranty  of  neutrality  that  the  property  should  be  neutral-  regarded  as 

owned  at  the  commencement  of  the  transitus,  for  if  it  be  in  transitu  to  a 

consimed  by  neutral  owners   to   a  hostile   destination  in  1^^'*^?  *****'"** 

o  •'  tion,  in  pursu- 

pursuance  of  a  contract  made  during  war,  it  is,  by  the  rule  *°<^«  of  aeon- 

tract  of  sale 

made  in  time  of 
(»)  The  Vigilantia,  1  Rob.  Rep.  1.         (x)  f  Murray  p.  United  Ins.  Comp.,   ^^r. 

The    Susa,    2    Rob.   Rep.    251.     The  2  Johnson,  168.,  cited  1  Phillips,  370., 

Portland,  3  Rob.  Rep.  41.     The  rule  and    see  also    f  Galbraith  v,   Gracie, 

is  the  same  in  the  United  States ;  see  Condy*s  Marshall,  388.  note. 

the  t  l^e  Indiana,  2  Gallison's  Rep.  (y)  Barker  v    Blakes,  9  East,  283. 

268.  The  Antonia  Joanna,  1  Wheaton's  See  S.  P.  in  ■[  Livingston  p.  Maryland 

Rep.  159.  Ins.    Comp.,    6    Cranch,    274.,    and 

(»)  TTie  Portland,  3  Rob.  Rep.  41.  f  Bayard  v.  Massachussets  Fire  and 

The  Herman,  4  Rob.  Rep.  228.     The  Mar.  Ins.  Comp.,  4  Mason,  256.     1 

Jongc  Oassina,  5  Rob.  Rep.  297.  Phillips,  370,  371. 
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OF   EXPBESS  WABBANTIES. 


Breaches  of  the 
warranty  — 
want  of  neutral 
ownership. 


Even  though 
at  the  risk  of 
the  neutral 
consignor  till 
delivery. 


But  goods 
which  are  hofi-- 
tile  owned  at 
the  commence- 
ment of  the 
transitus  do 
not  acquire  a 
character  of 
neutrality  by 
haying  a  neu- 
tral destination, 
under  a  con- 
tract of  sale 
made  in  time 
of  war. 


of  English  law^  liable  to  hostile  capture  while  in  traruUiu 
The  hostile  nature  of  its  destination   affects  its  character 

from  the  commencementy  and  works  a  forfeiture  of  its  neu- 

« 

trality. 

The  rule  here  is^  that  neutral  property  going  to  be  de- 
livered in  the  belligerent  country  and  under  a  contract  to 
become  the  property  of  the  belligerent  immediately  on  arrival, 
if  taken  in  transitu  is  to  be  considered  as  belligerent  property 
unless  the  contract  was  made  in  time  of  peace  and  without 
any  contemplation  of  war.  (z) 

Even  though  it  be  specially  agreed  between  the  neutral 
consignor  and  the  belligerent  consignee  that  the  goods  shall 
be  at  the  risk  of  the  former  until  delivered,  this  will  not 
prevent  them,  in  contemplation  of  English  law,  from  be- 
coming from  the  moment  of  the  contract  belligerent  pro- 
perty, (a) 

All  such  agreements  are  held  to  be  fraudulent,  and  if  thej 
could  operate,  they  would  go  to  cover  all  belligerent  property 
while  passing  between  a  belligerent  and  neutral  country, 
since  the  risk  of  capture  would  be  laid  alternately  on  the 
consignor  or  consignee,  according  as  the  one  or  other  happened 
to  be  neutral,  (i) 

On  the  other  hand,  it  is  also  established,  though  in  ap- 
parent inconsistency  to  the  principle  of  the  last  rule,  that 
goods  which  are  hostile  owned  at  the  commencement  of  the 
transitus,  do  not  acquire  a  neutral  character  by  a  neutral  dei^ 
tination ;  the  principle  assumed  in  this  case  is,  that  property 
which  has  a  hostile  character  at  the  commencement  of  the 
risk  cannot  change  that  character  while  it  is  in  transitu, 
so  as  to  protect  it  from  capture.  If,  therefore,  the  goods  of 
a  belligerent  are   contracted   during   war  to  be  delivered 


(2)  The  Sally,  S  Rob.  Rep.  300. 
note.  Vrow  IVIargaretha,  1  Rob.  Rep. 
S36.  The  Jan  Frederick,  5  Rob.  Rep. 
128. 

(a)  The  Atlas,  3  Rob.  Rep.  299. 

(6)  Tlic  courts  in  New  York  dis- 
sent from  this  rule  altogether,  and 
their  judges  have    declared   it  ^to  be 


rather  "  a  rule  of  political  expedieoey, 
than  of  international  lav.**  f  D^ 
Wolff  r.  New  York  Firemen's  Ins. 
Com  p.,  20  Johnson,  214.,  cited  I  Phil- 
lips, 373. ;  and  as  **  violating  a  fund*" 
mental  law  of  nations.**  Su  C  in  error, 
2  Cowcn*s  Rep.  56.     1  Phillips,  374. 
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In  a   neutrsd  country,   they  continue   belligerent  until  so  Breaches  of  the 

1  !•  J    /   \  warranty  — 

delivered,  (c)  ^  ^3„,  of  neutral 

The  rule  in  short  is,  that  if  either  neutral  goods  are  shipped  ^^'g^"* 

with  a  hostile  destination,  or  hostile  goods  with  a  neutral 
destination,  by  virtue  of  any  contract  made  during  war, 
both  alike  are,  by  the  law  of  nations,  as  understood  in  this 
country,  liable  to  hostile  capture,  and  neither,  therefore,  are 
neutral  within  the  meaning  of  a  warranty  of  neutrality. 

Art.  3.   fVant  of  Neutral  Origin. 

§  228.  Not  only  must  property  warranted  neutral  be  neutral-  The  colonial 

owned,  but,  if  it  consists  of  colonial  produce,  it  must  be  enemy,  though 

either  of  neutral  origin,  or  last  shipped  for  its  destination  u^cW^mS^ 

from  a  neutral  port.     The  produce  of  a  belligerent  colony,  direct /vm  the 

though  owned  by  a  neutral,  is,  if  shipped  directly  from  the  during  war,  * 

colony  to  the  mother  country  during  war  time,  liable  to  Ij^^tur^  ***''^'® 
hostile  capture  (rf) ;  and  the  same  consequence  follows  if  it 
be  contracted  for  by  a  neutral  in  contemplation  of  war  (e) ; 
but  if  the  produce  in  such  case  be  delivered  before  the  de- 
claration of  war,  it  is  neutral  (/) 

If,  however,  the  produce  be  owned  by  neutrals,  and  ex-  AUter,  if  last 

ported  from  the  hostile  colony  to  a  neutral  country,  it  is  dSti^ion' **" 

neutral  both  during  its  exportation  to  the  neutral  country  ^°™  *  neutral 

port. 

and  its  subsequent  re-exportation   thence  to  a  belligerent 
one. 

The  question  in  such  cases  always  is,  whether  there  has  What  is  such  a 
been  a  band  Jide  importation  into  the  neutral  country,  or  i'^eSlS  p^™ 
whether  the  whole  transportation  from  the  colony  to  the  «»to  satisfy  a 

.  /  \      T/»  warranty  of 

mother  country  is  one  entire  voyage,  (j)    If  such  produce  neutrality, 
have  been  brought  into  the  ports  of  a  neutral  country  and 
be  there  loaded  on  board  the  ship  immediately  on  arrival, 

(c)  The   Sally,   3  Rob.  Rep.  300.  (/)  The  Vrow  Anna  Catherina,  5 

The    Atlas,    ibid.    299.      The    Anna  Rob.  Rep.  161. 

Catherina,  4  Rob.  Rep.  107.  113.  (g)  See  Berens  v,  Rucker,  1  W.  BI. 

(rf)  The  Phoenix,  5  Rob.  Rep.  20.  313. 

(e)  The    Rendsberg,   4  Rob.  Rep. 
121,     The  Jan  Frederick,  5  Rob.  Rep. 
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OF   EXPRESS   WARRANTIES. 


Breaches  of  the 
warranty  — ' 
want  of  neutral 
origin. 


Part  of  produce 
cargo  put  on 
board,  without 
having  been 
previously 
landed  at  neu- 
tral port,  does 
not  forfeit  war- 
ranty of  neu- 
trality in  the 
absence  of  dis- 
tinct proof  of 
its  hostile 
origin. 
Berens  o. 
Rucker, 
1  W.  Bl.  313. 


Jjanding  pro- 
duce, and  bond 
fidt  paying 
duties  on  it  at 
the  neutral 
port,  satisfied 
the  warranty, 
but  merely 
touching  and 
paying  nominal 
dues  will  not 


Without  having  been  previously  landed  on  the  neutral  shore; 
this,  especially  in  the  absence  of '  any  distinct  proof  as  to  the 
hostile  origin  of  such  produce^  will  be  enough  to  satisfy  a 
warranty  of  neutrality. 

Hence  where  an  insurance  was  effected  on  ship  and  cargo 
^^  warranted  a  Dutch  ship,  and  the  goods  Dutch^  and  not  laden 
in  any  French  port  in  the  West  Indies^  it  was  held  that  this 
warranty  of  neutrality  was  not  forfeited  by  proof,  that 
although  the  bulk  of  the  cargo,  which  consisted  of  produce^ 
was  shipped  on  board  the  vessel  from  St.  Eustatia,  one  of  the 
Dutch  IVest  India  islands^  yet  that  part  of  it  was  put  on  board, 
without  having  been  previously  landed  at  St.  Eustatia,  out  of 
barks  supposed  to  come  from  the  French  islands.  (A)  Lord 
Mansfield  said,  that  this  was  settled  to  be  the  same  thbg  u 
if  they  had  been  landed  on  the  Dutch  shore,  and  then  put  on 
board  afterwards,  in  which  case  there  would  have  been  no 
colour  for  seizure. 

So  landing  the  produce,  and  paying  the  duties  upon  it  at 
the  intermediate  neutral  port  previous  to  its  transhipment 
from  thence  to  the  mother  country,  was  held  by  Lord  Stowell 
to  be  sufficient  to  break  the  continuity  of  the  voyage  from 
the  colony  to  the  mother  country  so  as  to  legalize  the  transac- 
tion (z);  but  merely  touching  with  such  produce  at  the 
neutral  port,  and  there  paying  a  nominal  duty  will  not  (J) 


Principal  docu- 
ments and 
proofs  of 
national  cha- 
racter required 
by  the  law  of 
nations. 


Art.  4.   Want  of  proper  Documents  and  Proofs  of  Neutrality* 

§  229.  In  order  to  be  neutral  within  the  meaning  of  the 
warranty,  i.e.,  in  order  to  be  protected  against  hostile  capture, 
the  ship  must  be  furnished  with  all  those  documents  and 
proofs  of  the  neutral  character  of  herself  and  her  cargo, 
which  she  ought  to  have  on  board,  either  by  the  general  roles 
of  the  law  of  nations,  or  by  the  regulation  of  any  international 
treaties  to  which  she  may  be  bound  to  conform. 


(A)  Berens r.  Rucker,  1  W.  Bl.  SIS 
See  also  The  Polly,  2  Rob.  Rep.  361. 
(0  The  Polly,  2  Rob.  Hep.  361. 


0)  The  Essex,  5  Rob.  Rep.  365. 
The  Maria,  ibid.  S69.  The  WillinDi 
ibid.  540. 
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The  principal  documents  and  proofs  of  neutrality  which  Breaches  of  the 
the  law  of  nations  requires  in  every  neutral  ship   are  as  want  of  proper 

follow:—  proofs  of  neu- 

trahty. 

1.  The   flag:  this  is  the  most  obvious  badf^e  of  the  ■ 

national  character  of  the  ship,  and  by  the  law  of  nations  the 
ship  is  liable  to  be  considered  as  belonging  to  the  nation  in- 
dicated by  its  flag.  (A)  A  ship,  therefore,  that  is  warranted 
neutral  must  bear  no  other  than  the  flag  of  a  nation  that  was 
neutral  at  the  commencement  of  the  risk ;  and  a  ship  war- 
ranted of  any  given  national  character  must  bear  no  other 
flag  than  that  of  the  nation  to  which  the  warranty  relates. 

2.   The    PASSPORT,    SEA    BRIEF,     SEA-LETTER    or    PASS:    The  passport, 

this  is  a  certificate  granted  directly  or  indirectly  by  the 
supreme  power  in  the  neutral  state,  giving  permission  to  the 
master  of  the  ship  to  proceed  on  the  voyage  proposed,  and 
declaring  that  while  on  such  voyage  the  ship  is  under  the 
protection  of  the  neutral  state.  (Z) 

This  document  is  indispensably  necessary  to  the  safety  of  Its  necessity, 
every  neutral  ship  (m) ;  nor  is  any  vessel  permitted  to  disown 
the  national  character  which  is  ascribed  to  her  therein,  (n) 

The  form  of  this  important  document  is  frequently  and 
variously  given  in  the  commercial  treaties  contracted  between 
different  states,  and  must  therefore  vary,  of  course,  in  each  # 
particular  case. 

Usually  it  specifies  the  name  and  residence  of  the  captain ;   its  usual  form, 
the  name,  property,  description,  tonnage,  and  destination  of 
the  ship ;  the  nature  and  quantity  of  the  cargo ;  the  place 
from  whence  it  comes ;  its  destination,  &c. :  but  no  general 
rule  can  be  laid  down  on  these  points. 


(*)  The   Success,   1    Dodson,   131.  (m)  Marshall  on  Ins.   410.,  citing 

The  Vrow  Elizal^th,  5  Rob.  Rep.  2.  Hubner  de   la    Saisic   dcs  Batismens 

It  must  be  carefully  borne   in  mind  neutres,    part   ii.    c.  3.    §  10.    vol.  i. 

that   it   is  only  the  ship  which  thus  P*  242. 

takes  its  national  character  from  the  («)  The  Vigilantia,  1  Rob.  Rep.  11. 

flag  or  pass,  not  the  goods.  The  Vreede  This  does   not  apply   to  the  gootU  : 

Scholtys,  5  Rob.  Rep.  5.  The  Elizabeth,  5  Hob.  Rep.  2.     The 

(/)  The  VigiUntia,  1  Rob.  Rep.  11.  Vrccdc  Scholtys,  ibid.  5. 
Tlie  Vrede  Scholtys,  5  Rob.  Uep.  5. 
note. 
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Breaches  of  the 
warranty  — 
want  of  proper 
proofs  of  neu- 
trality. 

Distinction  in 
the  States  of 
New  York  be- 
tween a  pasM" 
port  and  a  sea- 
Utter, 

The  register,  or 
certificate  of 
registry. 


Not  of  absolute 
necessity,  in 
order  to  prove 
neutral  charac- 
ter. 


Bill  of  sale. 


The  muster- 
rolL 


The  charter- 
party. 


The  log-book. 


In  New  York,  owing,  apparently,  to  the  language  of  one  of 
their  statutes,  which  assumes  the  distinction,  a  difference  has 
been  held  to  exist  between  a  passport  and  a  sea-letter^  the 
latter  term  being  confined  to  a  mere  certificate  of  ownet' 
ship  (o),  but,  generally  speaking,  both  terms  have  the  same 
import. 

3.    The   REGISTER   OR   CERTIFICATE   OP  REGISTRY  is  alsO 

an  important  document  under  this  warranty,  as  it  shows  to 
whom  and  to  what  port  a  vessel  belongs,  and,  being  certified 
by  some  officer  of  the  customs,  bears  with  it  a  certain  stamp 
of  public  authority. 

It  is  not,  however,  absolutely  necessary,  in  order  to  a  com- 
pliance with  the  warranty,  that  the  ship  should  be  furnished 
with  this  document,  if  she  possesses  others  from  which  her 
neutral  character  may  be  decisively  ascertained :  thus  in  the 
United  States,  where  a  ship,  warranted  neutral,  had  a  sea" 
letter,  but  no  register y  this  was  held  to  be  a  sufficient  compli* 
ance  with  the  wari^mty.  (j^) 

4.  The  BILL  OF  SALE  may  also  be  of  importance,  as  apro(^ 
of  nationality,  especially  where  the  ship  appears  to  be  hostile 
built,  in  order  to  show  that,  although  she  be  so,  yet  she  lias 
been  either  purchased  by  the  neutral  before,  or  captured,  and 
legally  condemned  and  sold  to  the  neutral  after,  the  declara- 
tion of  war.  {q) 

5.  The  MUSTER-ROLL,  or  role  ^equipage,  is  of  great  use 
in  ascertaining  a  ship's  national  character,  as  it  contiuns,  not 
only  the  names,  ages,  &c.,  but  also  the  place  of  birth  of  eveiy 
person  of  the  ship's  company,  (r) 

6.  The  CHARTER-PARTY,  as  it  serves  to  authenticate  many 
of  the  facts  on  which  the  proof  of  neutrality  must  rest,  ouj^t 
always  to  be  found  on  board  chartered  ships.  {/) 

7.  The  log  book,  if  faithfully  kept,  is  important  with  the 
same  view,  and  so  is  — 


(o)  t  Sleght  V,  Rhinelander,  1  John- 
son, 192.  Sleght  p.  Hartshorn,  2  John- 
son, 531.,  cited  in  1  Phillips  on  Ins. 
378,  379. 

(|i)  t  Barker  r.  Phcenix  Ins.  Comp., 


8  Johnson,  237.,  cited  1  Phillips  <» 
Ins.  380. 

{q)  Marshall  on  Ins.  411. 

(r)  Ibid. 

(0  IbSd 
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8.  The  BILL  OP  HEALTH^  which  18  a  certificate^   properly    Forfeiture  of 

authenticated^  that  the  ship  comes  from  a  place  where  no  in-  breaches  of  the 
fectioQ£^  distemper  prevails^  and  is  thus  incidentally  evidence  ^arr^»ty. 
of  ownership.  The  bill  of 

health. 

9,  Proofs  of  the  national  character  of  the  cargo^  as  IN-  p     ^^^ 

VOICES,  BILLS. OF   LADING,  CERTIFICATES   OF   ORIGIN,  &C,   national charac- 

— these  are  all  of  importance,  as  proofs  of  the  neutral  cha* 
racter  of  the  goods  warranted  neutral :  the  certificate  of  origin 
was  generally  deemed  necessary  during  the  continuance  of  the 
last  war,  in  order  to  prove  that  the  goods  were  the  subject  of 
legal  transport. 

Upon  the  subject  of  these  documents  it  may  be  observed  The  want  of 
generally,  that  though  the  want  of  some  of  these  papers  may  documenfaT* 
be  taken  as  strong  presumptive  evidence,  yet  the  want  of  *»"^'y  '^  con- 

,  ,      .  •!  .  elusive  against 

none  of  them  smgly  amounts  to  conclusive  evidence  agamst  a  the  neutrality 
ship's  neutrality.  lavJu    "*^ "" 

All,  in  fact,  that  the  warranty  of  neutrality  requires  is,, 
that  the  property  should  be  owned  in  compliance  with  th& 
warranty,  and  be  furnished  with  the  usual  documents  of 
national  character  {t) ;  t.  e,  documents  of  some  description, 
sufficiently  authenticated  to  prove,  beyond  a  reasonable 
doubt,  that  the  property  is  neutral,  as  warranted,  (u) 

To  this  extent,  however,  a  warranty  of  neutral  property  kr 

an  engagement  that  this  proof  shall  accompany  the  property, 

and  be  forthcoming  whenever  its  neutral  character  is  called 

in  question ;  since,  if  it  be  not  ready  to  be  produced,  the 

'  vessel  is  liable  at  least  to  detention^  if  not  to  forfeiture. 

§  230.  The  same  principles  which  apply  to  the  proofs  of  Documents  re* 
nationality,  required  by  the  general  law  of  nations,  are  SienLi  xt^<^ 
equally  applicable  to  those  required  by  the  express  rules  »»of.«quai 

^        J       rr  ^  1  J  ^  1  ^        necessity  with 

which  modem  nations  have  introduced  into  the  commercial  those  required 
tirades  which  they  have  mutually  contracted.  ln^  of  nations. 

By  the  treaty  of  1778  between  France  and  America,  it  A  warranty 
'Was  agreed  that  ships  belonging  to  either  state  "  must  befur-  g^^  ^e^" 

,  American  pro- 
perty, held 

(O  SiflTkin  ».  Lee,  2  Bos.  &  FulL         (»)  See  Marshall  on  Ins.  412.     1    broken  by  the 

>^.  R.  484.  Phillips  on  Ins.  380.  •*"«*  *^'°«  ^"^ 
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Forfeiture  of  nished  toith  Sea-letters  or  pcLSsports^^  (to  be  made  out  in  the 

breaches  of  the  form  annexed  to  the  treaty,)  **  expressing  the  name,  property 

warranty.  ^^^  j^y^  ^  ^^^  ship,  OS  also  the  name  and  place  of  habitation 

any  part  of  her  qf  fj^^  master  or  commander,'*^ 

voyage  without 

a  passport,  as  A  ship  and  goods  being  insured  ^*  from  London  to  Guem- 

then  existing  ^  sey,  and  from  thence  to  the  coast  of  Africa,  &c.,  **  warranted 
tKBty  between   Jlmerican  property,^  it  was  proved  that,  while  this  treaty  was 
United  States,    in  forcc,  and  a  war  going  on   between  this   countiy  and 
7  T.  Rep.  705.'  France,  the  ship  had  sailed  from  London  to  Guernsey  with- 
out any  passport,  as  required  by  the  treaty,  but  that  when 
she  sailed  from  Guernsey,  and  from  that  time  until  she  was 
captured  by  a  French  privateer,  she  had  such  passport  on 
board,  and  exhibited  it  to  the  captain  of  the  privateer  at  the 
time  of  her  capture. 

On  this  state  of  facts  Lord  Kenyon  and  the  Court  of 
King's  Bench  held,  that  although  the  ship,  having  had  her 
passport  on  board  when  she  was  taken,  ought  not  to  have 
been  condemned  as  prize,  yet  the  warranty  of  neutrality  was 
broken,  by  her  having  sailed  from  London  to  Guernsey  with- 
out a  passport,  as  required  by  the  treaty,  for  by  so  doing  she 
subjected  herself  to  the  risk  of  detention,  if  not  of  confisca- 
tion, whereas  the  warranty  that  she  was  an  American  could 
not  be  fulfilled  unless  throughout  the  whole  couru  of  the 
voyage  she  was  entitled  to  all  the  immunities  of  an  American 
6hip.(v) 

"  The  ship,"  said  Lord  Kenyon,  "  under  this  warranty, 
was  not  only  not  to  be  liable  to  risks,  arising  irom  her  not 
being  American  property,  but  she  was  not  to  be  liable  to  anf 
inconvenience  or  impediment  arising  from  her  not  being  in  the 
condition  required  by  the  treaty  with  France,^ (w) 
So,  where  she         The  following  casc  shows  the  strictness  with  which  the 

has  a  passport,  ,„  ,.  •  i       i       ^  o    «  i 

but  not  exactly  courts  Will  cxact  a  Compliance  with  the  letter  of  the  treaty- 

ilJ^'r"  regulations. 

treaty.  Jn  this  Same  treaty  of  1778  it  will  be  observed  that  the 

Baring  9.  Clag-  .  .      ,       ■  ^  i 

gett,  3  Boa.  &    sea-letter  is  reqmred  to  express  "  the  name  and  place  ojMr 
PulL  201. 

S.  C.  in  error, 

5^a»t,398.  ^^^  jjjgjj  ^    Parker,  2  Esp.   615.         (»)  In  7  T.  Rep.  709. 

S.  C.  7  T.  Rep.  705. 
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bitation  of  the  master  or  commander.^     A  ship  insured  in  Forfeiture  of 
England  imd  ^'  warranted  American,"  had  a  sea-letter  running  breaches  of  the 
as  follows:  —  **  Permission  has  been  granted  to  George  ^•^""^y* 
Dominic,  master  of  the  ship  called  the  Mount  Vernon^  of  the 
town  of  Philadelphia^  of  the  burden  of,"  &a     The  ooiu*t  held 
that  the  name  of  the  town  in  the  sea-letter  must  necessarily, 
from  its  collocation,  be  referred  to  the  ship^  and  not  to  the 
master ;  and  that  the  warranty  of  neutrality  was  consequently 
forfeited  by  the  ship's  not  having  a  sea-letter  as  required  by 
the  treaty,  (x) 

In  the  same  case,  as  it  appeared  that  the  owner  of  the  ship 
had  not  been  naturalized  in  America,  and  his  ship  con- 
sequently had  not  acquired  the  privileges  conferred  upon 
registered  ships  of  the  United  States  by  the  American 
navigation  act  of  1792,  the  court  held  that  the  ship  on  this 
ground  also  was  not  **  American,"  within  the  meaning  of  the 
warranty,  (y) 

§  231.  But  although  it  is  thus  requisite,  in  order  to  comply  But  though 
with  a  warranty  of  neutrality,  that  a  ship  should  be  furnished  ^"STtrSSy- 
with  all  documents  required  by  treaties  between  her  own  'f gelations  b 

thus  stnctJT 

and  other  states,  the  same  rule  does  not  apply  to  those  marine  enforced,  the 
regulations  and  ordinances  which  foreign  states  take  upon  JJ^applyto** 
themselves  to  make  in  time  of  war,  contrary  or  in  addition  "^wjo""!  J»- 

"^  gulations  and 

to  the  law  of  nations.  ordinancet,  in- 

Questions  of  neutrality  are  to  be  decided   solely  with  madebyforeiga 
reference  to  the  general  law  of  nations,  subject  only  to  such  •^*®*  "*  ^*"® 
alterations  and  modifications  therein  as  may  have  been  in-  solemnlyagreed 
troduced  by  treaties  mutually  agreed  upon  between  the  state  natioiud  trwi- 
to  which  the  ship  belongs  and  other  powers.  ^®*' 

The  warranty  of  neutrality  imposes  no  obUgation  whatever 

(x)  Baring  v.   Gaggett,  3  Bos.  &  Tessek  not  entitled  to  a  register,  but 

PulL   sol.   (before   Lord   Alvanley),  American  owned,  all  the  advantages 

and  S.  C.  in  error,  5  East,  398.  (before  of  national  protection.     1  Phillips  on 

Lord  Ellenborough).  Ins.  384,  note.    He  certainly  did  not ; 

(y)  Baring  v.  Claggett,  3   Bos.  &  for  Baring  v.   Claggett  was  only  de- 

FiUl.  201.     Chief  J.  Kent  supposes  cided  in  1802,  and  the  ship  which  was 

that  Lord  Alvanley  did  not  know  of  the  subject  of  the  warranty  bad  been 

the  Act  of  G>ngres8  of  1802,  giving  captured  six  years  before,  in  1796. 
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Forfeiture  of  on  the  ncutral  ship-owner  to  furnish  himself  with  every 
breaciiesofthe  document  that  the  belligerent  powers  may  require  by  their 
warranty.  ^^y^  private  Ordinances,  unsanctioned  by  international  treaty^ 

as  evidences  of  neutrality. 

To  require  such  compliance,  indeed,  would  obviously  be 
most  unjust,  as  the  assured  would  thereby  in  many  cases  be 
deprived  of  his  indemnity  for  the  want  of  documents,  of  the 
necessity  of  which  he  may  fairly  be  presumed  to  be  ignorant, 
and  which  it  may  not  be  in  his  power  to  procure. 

In  no  case,  therefore,  will  the  want  of  such  documents 
amount  to  a  forfeiture  of  his  neutrality,  (r) 


A  warranty  of 
neutrality  im- 
plies neutral 
conduct,  and 
is  therefore 
broken  by  any 
Tiolation 
thcreo£ 


Rule  of  1756. 


If  during  trar  a 
ncutral  ship  or 
cargo  be  en- 
gaged in  any 
branch  of  the 
colonial  or 
coasting  trade 
of  the  enemy, 


Art.  5.  Engaging  in  privileged  colonial  or  coasting  Trade  of 

the  Enemy. 

§  232.  A  warranty  of  neutrality  implies  that  the  ship  shall 
be  conducted  on  the  voyage  with  strict  regard  to  the  rules 
which,  as  a  neutral,  she  ought  to  comply  with:  hence,  if  she 
engages  in-  any  trade,  or  is  guilty  of  any  conduct  which  by 
the  rules  of  war  renders  her  liable  to  hostile  capture,  this  is 
a  breach  of  the  warranty  of  neutrality. 

Thus,  engaging  in  the  privileged  colonial  or  coasting  trade 
of  the  enemy  —  simulating  or  destroying  papers  —  resisting 
the  right  of  search — violating  the  laws  of  blockade  —  are  all 
so  many  forfeitures  of  neutrality  and  breaches  of  the  war- 
ranty. We  will  consider  these  in  their  order ;  and  first,  of 
engaging  in  the  privileged  colonial  or  coasting  trade  of  the 
enemy y  in  time  of  war. 

By  the  laws  of  nations,  as  understo<9d  and  interpreted  in 
this  country,  the  following  rule  (frequently  called  the  rule 
of  1756)  has  been  finnly  established  as  a  principle  of  our 
laws  of  war. 

If  during  war  a  neutral  ship  or  cargo  be  engaged  in  on) 

(z)  Mayne   r.   Walter,   a.b,    1782,  404,405.     Pollard  r.  Belli  8  T.  Bn»" 

before    Lord  Mansfield,   Marshall  on  434.      Bird  ««  Appleton,  ibid.  SSH 

Ins.  402.     Sec   also  his  remarks  on  Price  v.  Bell,  1  East,  663. 
that  case,  and  Brazillai  o.  Lewis,  ibid. 
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branch  of  the  colonial  or  coasting  trade  of  the  enemy ^  which  is  Forfeiture  of 

.  .        .  ^  ,  y       »  neutrality  and 

not  open  to  foreigners  in  time  of  peace,  but  cojifined  to  native  breaches  of  the 
subjects  by  tlte  fundamental  laws  of  the  state — such  ship  or  cargo  ^^"^^^^y- 
lose  their  character  of  neutrality,  and  become  liable  to  hostile  which  during 

*'  •^  peace  is  con- 

capture,  (a)  fined,  by  the 

This  rule  stands  on  two  grounds,  1.  That  the  neutral  by  enemy's  state^ 

thus  acting,  interposes  to  relieve  the  enemy  from  the  con-  *°i!^!I[°^"  • 

dition  to  which  the  other  belligerent  had  reduced  him,  and  to  a  forfeiture  of 

that  extent  deprives  that  belligerent  of  the  advantage  he  had  „  \ ,. 

*^  ,  Reasons  of  the 

gained ;  2.  That  the  neutral  employed  in  a  trade  reserved  by  rule, 
the  enemy  to  his  own  subjects,  identifies  himself  with  that 
enemy,  and  assumes  his  character:  in  the  words  of  Lord 
Mansfield,  "  if  a  neutral  ship  trades  to  a  French  colony  with 
all  the  privileges  of  a  French  sliip,  and  is  thus  adopted  and 
naturalized,  it  must  be  looked  on  as  a  French  ship,  and  is 
liable  to  be  taken."  {{>) 

This  rule  was  uniformly  acted  upon  by  Lord  Stowell 
throughout  the  whole  course  of  the  great  maritime  wars  of 
the  French  Eevolutiouj  from  1792  to  1815. 

There  can  be  no  doubt,  that  if  ship  or  goods  warranted  The  rule  is 

.  confined  to 

neutral   were  to  engage  m  such  trade,  the  warranty  would  trade  carried  on 
be  broken,  (c)     The  rule,  however,  is  confined  to  cases  in  tr2*rfiips,°be- 
which  the  trade  is  carried  on  directly  by  neutral  ships,  between  *7**"  *{**  ^^^^ 
the  enemy  s  colony  and  the  mother  country ;  and  does  not  ther  country  of 
extend  to  cases  in  which  the  produce  of  a  hostile  colony  is     ^  «°«™y- 
bond  fide  imported  into  a  neutral  coimtry,  and  is  thence  re- 
exported into  the  mother  country. 

Hence,  where  a  cargo  consisting  of  Spanish  colonial  pro-  If  the  produce 

J  •  .^   J   r  xi_     TT  i_  •  A  •  1  .      of  an  enemy's 

duce  was  imported  from  the  Havannah  m  an  American  ship  colony  be  first 
into  the  United  States,  and  after  being  landed  and  duties  landed  at  a 

.      .  ,  neutral  port, 

paid,  was  re-exported  in  the  same  ship  into   Spain,  Lord  and  then  re- 
Stowell  held,  that  landing  the  goods  and  paying  the  duties  was  enemy's  mother 

countryt  this 
legalizes  the 
(a)  The  rule  is  firmly  estoblished ;         (6)  In  Berens  o.  Rucker,  1  W.  Bl.    trade. 
see  The  Immanuel,  2  Rob.  Rep.  186;     314.     France  being  then  at  war  with 
and    see    especially    Kent's    Comm.,     this    country*    French,   in   this   para- 
▼ol.  i.  pp.  81 — 86,  which  contains  an     graph,  is  equivalent  to  belligerent, 
able  exposition  of  the  whole  doctrine,        (c)  Berens  v,  Rucker,  qud  tuprt^ 
together  with  a  reference  to  the  Ame- 
rican authorities. 
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Forfeiture  of  a  Sufficient  test  of  the  bona  fides  of  the  transaction ;  that  the 
breachM  of  the   Continuity  of  the  voyage  between  the  colony  and  the  mother 

warranty^ country  was  thereby  broken,  and  the  trade  legalized,  {d) 

AUtery'iSihe  But  merely    touching  at    the   neutral  port   and  paying 

toiwhand pay  nominal  duties  there,  was  held  by  the  same  judge  to  be  a 
nominal  duties  m^j.^  evasion,  and  not  sufficient  to  exempt  the  voyage  from 
port  the  charge  of  a  direct,  continued,  and  unlawful  trade  between 

the  hostile  colony  and  the  mother  country,  (e) 
The  question  is       The  question  in  fact  in  all  cases  is  one  of  intent.     Did  the 
one  o  mtent.     afiifnus  importondi  terminate  at  the  intermediate  port,  or  look 

to  an  ulterior  one  ?    Was  it,  under  the  circumstances,  a  hmi 

fide  importation  ending  at  the  intermediate  port,  or  a  mere 

contrivance,  to  cover  the  original  scheme  of  the  voyage  to  an 

ulterior  port  ?    This  is  the  true  principle  of  the  cases.  (/) 

This  rule  19  not       This  rule  was  uniformly  repudiated  by  the  United  States 

admitted  by  the  J       l  j 

United  States:  throughout  the  wholc  of  the  last  war,  but  Chancellor  Kent 
Ch!"kent.  ^      intimates  the  possibility,  that  if  the  United  States  were  eyer 

themselves  to  be  engaged  in  a  maritime  war  with  an  enemy, 
who  threw  the  whole  of  his  colonial  or  coasting  trade  into 
the  hands  of  enterprizing  neutrals,  they  might  be  induced  to 
•  feel  more  sensibly  than  they  had  hitherto  done,  the  weight  of 
the  arguments  of  foreign  jurists  in  favour  of  the  policy  and 
equity  of  the  rule,  {jg) 


Abt.  6.  Carrying  simulated  Papers — concealing  or  destrcying 
papers  —  attempting  to  disguise  Belligerent  Goods  as  NeU' 
tralf  Sfc. 

Carrying  «m«-  §  233.  Carrying  simulated  papers,  without  leave  expressly 

though ^fmay  givcn  in  the  policy  so  to  do,  is  a  ground  of  capture  and  con- 

for  trad^*^^  r-  ^^mnation,  and,  therefore,  of  course,  a  breach  of  the  warranty 

poses,  is  a  for-  of  neutrality  (h) :  this  is  so,  even  thouc^h  it  may  be  imposriUe 

feiture  of  neu-         .,  V  i  ,  ,     /^ 

trality.  Without  such  papers  to  carry  on  the  proposed  trade,  (i) 

(d)  The  Polly,  S  Rob.  Adm.  Rep.  (s)  Kent's  Cooun^  toI.  I  PP*  ^ 

S61.  85,  ed.  1844. 

(«)  The  Essex,  5  Rob.  Rep.  365.  (A)  See    Homeyer  v.  Lmhii^ 

The  Maria,  ibid.  369.  15  East,  46.     Oswell  v.  Vigne,  ibi^ 

(/)  Per   Sir   Wm.  Grant   in   The  70.     Bell  v.  Bromfield,  ibid.  364. 

William,  5  Rob.  Rep.  349.  (t)  See  the  cases  in  East  last  cited, 
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So,  carrying  suspicious  papers  has  been  held  in  the  United  Forfeiture  of 
States  to  be  a  breach  of  this  warranty.     Thus,  where  in  an  breaches  of  the 
insurance  on  goods  "  warranted  American  property,"  certain  ^«"»°^y' 
papers  relating:  to  a  former  shipment  were  concealed  in  a  ^  carrying 
cask  on  board,  and  were  referred  to  in  a  letter  written  in  papers, 
sympathetic  ink,  and  they  were  such  altogether  as  to  throw 
a  mystery  over  the  shipment  —  this  was  held  to  amount  to  a 
breach  of  the  warranty.  (J) 

So  it  has  been  held  in  the  United  States,*  and  apparently  So,  attempting 

,,,to  disguise  bel- 

on  sound  principles,  that  an  attempt  to  disguise  belligerent  ligereut  good& 
goods  as  neutral,  and  carrying  them  as  such,  with  the  rest  '^ "®" 
of  the  neutral  cargo,  is  a  breach  of  the  warranty  of  neutrality, 
and  will  avoid  the  policy  as  to  the  whole  of  the  neutral  cargo, 
though  if  the  same  goods  had  been  taken  on  board  as  enemy's 
goods,  and  so  documented  and  represented,  the  only  effect 
would  have  been  to  expose  them  to  confiscation,  without 
forfeiture  of  neutrality  as  to  the  rest.  (A) 

Concealing  papers  material  for  the  proof  or  preserva-  Concealing 
lion  of  neutral  character,  justifies  a  hostile  detention  and  P*P®"' 
carrying  into  port  for  adjudication;  and  on  this  ground 
it  has  been  laid  down  in  the  United  States  by  Mr.  Ch. 
J.  Marshall,  ^^  that  the  concealment  of  the  ship's  papers 
will  generally  amount  to  a  breach  of  the  warranty  of  neu- 
trality." (Z) 

The  spoliation  or  destruction  of  papers  is  a  still  more  aggra-  Spoliation  or 
vated  circumstance  of  suspicion,  and  may  be  sufficient  to  ^^^^^^  ^ 
infer  that  the  ship  or  goods  are  enemy's  property  without 
further  proof:  it  does  not,  however,  in  this  country  create 
an  absolute  presumption  Jwm  and  dejure  to  that  effect,  (m) 
And  Lord  Mansfield  said,  that  though  throwing  papers  over- 


which  answer  the  doubt  raised  on  this  of   North    America,    3    Washington 

point  by  Sir  J.  Mansfield  in  Steel  v.  Circuit  Court  Rep.  117. 

Lacy,  3  Taunt  285.  (/)  f  Livington    v.    Maryland   Ins. 

0')  t  Carrere  v.  Union  Ins.  Comp.,  Comp^   7  Cranch,   536,    cited    in   1 

3  Harris  &  Johnson,  324.,  cited  in  1  Phillips,  383. 

Phillips,  381.  (m)  The   Hunter,   1    Dods.    Ado. 

(k)  t  Phoinix  Ins.  Comp.  v.  Pratt,  Rep.  480. 
S  Binn.  306.     f  Schulu  v,  Ins.  Comp. 

t  »4 
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Forfeiture  of  board  was  Considered  as  a  strong  presumption  of  enemy's 

breaches  of  the  property,  yet,  in  all  his  experience,  he  had  never  known  a 

warranty.  condemnation  on  that  ground  only.  («) 


Art.  7.  Enemy's  Goods  in  Neutral  Ship^  and  Neutral  Goods 

in  Enemy's  Ship, 

^m^V^  5  ^^4-  I*  ^8  an  established  rule  of  the  law  of  nations, 
are  on  board  a    that  enemy's  property  carried  on  board  neutral  ships  in  time 

neutral  vessel  .       .  .  ^ 

is  no  forfeiture  of  war  is  liable  to  capture  and  confiscation.  It  does  not, 
ity  eithe^r  of  "  howcver,  involvc  a  forfeiture  of  neutrality,  either  in  the  ship 
the  ship  or        jjj  ^bich  it  is  Carried,  or  in  the  cargo  with  which  it  is  loaded 

goods  on  board  ° 

her,  belonging    on  board,  if  such  cargo  belong  to  other  owners,  and  is  covered 

to  other  owners,    .  ,     .  z  v 

And  covered  by  hy  Separate  msurances.  {o) 

a  separate  in-  g^  neutral  fi^oods  are  not  liable  to  seizure  on  board  enemy's 

surance.  ^  o  J 

If  goods  neu-  vcssels ;  and  this  on  the  same  principle  as  regulates  the  case 
Iwid^aaJ  "*  ^^  considered,  viz.,  that  war  gives  a  right  to  capture  the 
transported  on  goods  of  an  enemy,  but  not  of  a  friend, 
▼esselfthisisno  It  would,  therefore,  be  no  ground  of  avoiding  the  policy, 
Ib'S^Tutrlty  ^^^  goods  "  warranted  neutral "  had  been  put  on  board  an 
unless  the         enemy's  vessel :  this,  however,  must  be  understood  as  confined 

Tessel  on  which  "  i        /.       •/•      i        i  ,       j 

they  are  so  to  the  enemy  s  merchant  vessels,  for  if  placed  on  board 
of*war "  r*saiU  ^'^  armed  ship  of  the  enemy,  they  are  r^arded  as  enemy's 
under  hostile      property ;  for  this  shows  an  intention  to  resist  the  right  of 

convoy.  i 

search,  (p) 

And  the  same  consequence  follows,  for  the  same  reason,  if 
the  ship  on  which  they  are  loaded,  though  neutral,  sails  under 
convoy,  or  in  company  of  an  armed  belligerent  force,  or 
under  the  licence  of  a  hostile  government :  (y)  the  dcring  so 
would  clearly  amoimt  to  a  breach  of  the  warranty  of 
neutrality. 

It  has  been  held,  however,  in  the  United  States,  that  a 


(n)  Bernardi  v.   Motteux,   Dougl.         (/>)  The  Fanny,  I  Dodnn'sAdo. 
581.     The  American  rule  is  the  same,     Rep.  443. 
t  The  Fizarro,  2  Wheaton,  227.  (9)  Ibid.     See  also  The  Mara 

(o)  See  Barker  v,   Blakes,  9  East, 
383. 


WARRANTY  OF  NEUTRALITY.  633 

cargo  does  not  lose  its  neutral  character  by  being  shipped  in  Forfeiture  of 
a  vessel  that  sailed  in  a  former  voyage  under  belligerent  breaches  of  the 
protection,  (r)  ^'^""^y- 

Shipping  goods 
on  board  a 
vessel  that  has 

Art.  8.    Violation  of  Blockade,  carrying  hostile  Dispatches,  forroer**voyage 

trading  in  Contraband  of  War.  ""^^^"^  *»<?«'»>« 

•^  convoy,  is  not  a 

forfeiture  of 

§  235.  It  is  an  invariable  principle  of  the  law  of  nations,  that  theirneutrality. 
if  a  neutral  violates  a  blockade  by  carrying  supplies  to,  or  in  i^J^,  ©f'block-* 
any  way  trading  with,  a  blockaded  port,  he  is  guilty  of  a  high  *J®  "  *  breach 
o£Pence  against  the  laws  of  war,  and  thereby  subjects  his  ship  of  neutrality, 
and  cargo  to  the  penalty  of  confiscation  {s) ;  and  this  penalty 
may  be  enforced  by  seizure  of  ship  and  cargo  at  any  time 
during  the  continuance  of  the  ship's  voyage  out  and  home, 
though  long  subsequent  to  the  act  of  violation,  (f)    We  shall 
have  occasion  in  a  subsequent  chapter  to   enter  at  some 
length  into  the  question  of  what  constitutes  a  violation  of 
blockade  {u) ;  it  will  be  sufficient  here  to  lay  it  down  as  an 
undoubted  rule,  that  any  act  which  can  be  so  construed  will 
entail  a  forfeiture  of  neutral  privileges,  and  be  a  breach  of 
the  warranty  of  neutrality. 

Amongst  the  various  modes  by  which  neutrals  may  violate   Carrying  hos- 
the  rules  of  neutral  conduct,  and  thereby  expose  themselves  is  a  breach  of 
to  the  risk  of  hostile  capture,  few  are  of  a  more  aggravated  the  i^rranty  of 
description  than  carrying  hostile  dispatches,  ?.  e,,  communica- 
tions made  by  the  home  government,  or  the  spies  of  one  of 
the  belligerents,  to  its  forces  at  the  theatre  of  war,  or  vice 
versd. 

Such  conduct  in  all  cases  exposes  to  confiscation  the  neutral 
ship  so  employed,  and  if  there  be  any  connexion  between  the 


(r)  t  Kemble  v,  Rhinelander,  S  (t)  The  Welvaart  van  Pillaw,  2 
Johnson's  Cases,  ISO.  1  Phillips  on  Rob.  Rep.  128.  The  Juffrow  Maria 
Ins.  392.  Schrader,  3  Rob.  Rep.  147. 

(«)    Bynkershoek,      Qua»t.     Juris        («)  See  chapter  on  the  Illegality  of 
Publici,  lib.  i.  c.  4.  §  1 1.     Grotius  de     the  Risks. 
Jure  Belli  ac  Pacis,  lib.  iii.  c.  1.  §  5. 
Vattel,  Droit  des  Gens,  lib.  iii.  c.  7. 
§  117. 
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Forfeiture  of  Owner  of  the  ship  and  cargo,  then  (but  not.  It  seems,  other- 

brwches  of  Uie  wise)  the  cargo  also ;  (r)  it  is  needless  to  add  that  it  would 

warranty.  amoiint  to  a  breach  of  the  warranty  of  neutrality. 
Ambassadors'         B^t  ^his  rulc  docs  not  extend  to  the  case  of  a  neutral  ship 

dispatches  not  ^  ,  /•  /•    i 

within  the  rule.  Carrying  the   dispatches   of  the   ambassador  of  one  of  the 

belligerents  from  the  neutral  country  to  the  sovereign  of  the 
belligerent  state,  (tr) 
Carrying  arti-  As  wc  shall  have  to  Consider  the  whole  subject  of  contra- 
of  war  is  a  band  of.  War  in  treating  hereafter  of  the  illegality  of  the 
w^ranty  of*  iisks,  WC  wiU  here  only  observe  that,  as  carrying  contraband 
neutrality.         articles  entails  the  confiscation  of  all  property  on  board  the 

neutral  ship  belonging  to  the  same  owner^  it  would  clearly 
amount  to  a  breach  of  the  warranty  of  neutrality  as  to  such 
property :  with  regard,  however,  to  the  ship,  and  such  portion 
of  the  cargo  as  belongs  to  different  owners,  it  will  only,  it 
should  seem,  produce  such  a  result  when  the  circumstances 
of  criminality  are  such  as  to  involve  both  ship  and  cargo  in 
one  common  penalty:  as  where  they  show  that  the  ship- 
owner and  the  other  freighters  were  cognizant  of,  and  con- 
cerned in,  the  contraband  trading. 


Abt.  9.  Resistance  to  the  Right  of  Search, 

Origin,  ob-  §  236.  In  order  to  enforce  the  rights  of  belligerent  nations 

o7thrriffhtof    8g*^st  the  various  frauds  and  delinquencies  of  neutrala, 
search.  abovc  detailed,  and  with  a  view  to  ascertain  the  real,  as  well 

as  the  assumed,  character  of  all  vessels  on  the  high  seas,  the 
law  of  nations  arms  them  with  the  power  of  visitation  and 
search. 

K,  upon  making  the  search,  the  vessel  be  found  employed 
in  contraband  trade,  or  in  carrying  enemy's  property,  or 
hostile  dispatches,  or  troops,  she  is  liable  to  be  taken,  and 
brought  in  for  adjudication  before  a  court  of  prize. 

If  either  the  ship  herself,  or  the  vessel  imder  whose  convoy 
she  is  sailing,  resist  this  right  of  search  when  lawfully  ex- 
ercised, or  attempt  a  rescue  while  being  conducted  into  port 

(o)  The  Atalanta,  S  Rob.  Rep.  440.         (v)  The  Caroline,  6  Rob.  Rep.  461* 


WARRANTY  OF  NEUTRALITT.  635 

for  adjudication^  such  conduct  amounts  to  a  forfeiture  of  her  Forfeiture  of 
neutrality^  and  exposes  both  the  ship  and  cargo>  without  any  breach^)  ofUie 
distinction^  to  the  penalties  of  confiscation.  warranty. 

Such  is  briefly  the  law  of  nations  upon  the  right  of  search^ 
as  now  recognised  hj  all  the  doctors  of  that  law,  and  acted 
upon  in  the  practice  of  all  the  great  maritime  powers,  (x) 

One  memorable  endeavour,  indeed,  was  made  in  European  The  armed 
history  to  put  an  end  to  the  exercise  of  this  right :  this  was  "^so  in  fiiTour 
the  armed  neutrality  of  1780  —  a  league  formed  by  Kussia,  2Ld*«fr^f* 
Sweden,   Denmark,   and    other   inferior  states,   under  the  make  free 
auspices  of  the  Empress  Catherine,  who  armed  for  the  pur-  ^^  "' 
pose  of  defending  and  propagating  the  principle  "  that  free 
ships  make  free  goods  ;  "  and  that  the  neutral  flag  should  be 
a  substitute  for  all  other  proof  of  nationality,  and  protect  all 
goods  carried  under  it,  to  the  exclusion  of  the  right  of 
searcL 

England,  considering  this  an  attempt  to  introduce  by  force 
a  new  code  of  maritime  law,  which  would  go  to  extinguish 
altogether  the  right  of  maritime  capture,  perseveringly  re- 
sisted it ;  and  when,  in  the  wars  of  the  French  Revolution, 
the  armed  neutrality  reappeared  under  the  title  of  the  Baltic 
Confederacy^  she  so  vigorously  and  promptly  opposed  its 
pretensions,  that  the  attempt  was  speedily  abandoned,  the 
right  of  belligerent  search  was  admitted  even  by  Russia  to 
the'  very  fullest  extent,  and  since  that  time  has  been  con- 
sidered incontrovertible,  (y) 

The  ablest  and  most  eloquent  exposition  any  where  to  be  Exposition  of 
met  with  of  the  whole  doctrine  of  the  right  of  search  is  con-  2:  \^^^  ^^ 
tained  in  the  celebrated  judirment  of  Lord  Stowell,  in  the  S*"**,!*?  ^^ 

•^    ^  '  Stowell  m  the 

case  of  the  Maria,  (z)  case  of  the 

The  points  established  in  it  are  thus  expressed  by  that  i  Rob.  Rep 
great  master  of  law  and  language :  —  ^®^' 

(x)  See  Vattel,  lib.  iii.  c.  7.  §  114.  Cy)  In  the  convention  between  £ng- 

Tbe  case  of  The  Maria,  1  Rob.  Adm.  land  and  Russia,  1 7th  June^  1801,  the 

Rep.  287.     The  conyention  between  latter  admitted  the  right  of  search, 

Russia  and  England,  17th  June,  1801,  even  of  merchant  ships  under  convoy 

in  the  United  States,  f  The  Nereide,  9  of  a  ship  of  war. 

Craoch,  427.      The   Mariana    Flora,  (z)  1  Rob.  Rep.  287. 
11  Wheaton,  42. 
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Forfeiture  of 
neutrality  and 
breaches  of  the 
warranty. 


Resistance  of 
search  by  con- 
voy is  a  for- 
feiture of  neu- 
trality as  to  all 
the  fleet  sailing 
under  it. 


Even  sailing 
with  convoy 
for  the  purpose 
of  such  resist- 
ance is  a  viola- 
tion of  neu- 
trality. 

The  right  of 
search  includes 
that  of  sending 
a  vessel  into 
port  for  adjudi- 
cation. 


Attempt  at 
rescue  by  the 
captain  and 
crew  of  a  neu- 
tral ship  thus 
sent  in  for  ad- 
judication Ls  a 
breach  of  neu- 
trality. 


1.  That  the  right  of  visiting  and  searching  merchant  ships 
on  the  high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes, 
whatever  be  the  destinations,  is  an  incontrovertible  right  of  the 
lawfully  commissioned  cruisers  of  the  belligerent  nation. 

2.  That  the  authority  of  the  sovereign  of  the  neutral  country 
being  interposed  in  any  manner  of  mere  force,  cannot  legally 
vary  the  rights  of  a  lawfully  commissioned  belligerent  cruiser, 

3.  Tliat  the  penalty  for  the  violent  contravention  of  this  right 
is  the  confiscation  of  the  property  so  withheld  from  visitation 
and  search. 

Agreeably  to  these  principles,  Lord  Stowell,  in  the  case  in 
which  they  were  thus  established,  pronounced  sentence  of 
condemnation  on  a  whole  fleet  of  Swedish  ships,  which  were 
sailing  under  convoy  of  a  Swedish  man-of-war,  and  under  in- 
structions to  resist  by  force  the  right  of  search  claimed  by 
lawfully  commissioned  British  cruisers.  The  resistance  oi 
the  convoying  ship  his  lordship  held  to  be  the  resistance  of 
the  whole  convoy,  justly  subjecting  the  whole  to  con&ca- 
tion.  (a) 

The  very  act  of  sailing  under  the  protection  of  a  bellige- 
rent or  neutral  convoy,  for  the  purpose  of  resisting  search,  ifl 
a  violation  of  neutrality,  (b) 

The  right  of  search  includes  that  of  sending  a  vessel  Into 
port  for  examination ;  for  it  would  be  to  no  purpose  to  permit 
search  without  permitting,  as  incident  to  it,  the  right  to  send 
the  neutral  into  port,  for  the  more  satisfactory  examination 
of  the  national  character  of  the  property,  in  cases  where  there 
is  a  reasonable  ground  of  doubt,  (c) 

It  is  therefore  a  breach  of  the  warranty  in  the  qaptain  and 
crew  of  a  neutral  vessel,  sent  into  port  under  these  circum- 
stances, to  attempt  to  rescue  and  gain  possession  of  the 
vessel,  (rf) 


(a)  The  Maria,  1  Rob.  Rep.  287. 

(6)  The  Maria,  1  Rob.  Rep.  287. 
See  the  authorities  collected  as  to  this 
point  in  Kent*s  Comm.,  vol.  i^  p.  155, 
notes  (6)  and  (c),  ed.  1844,  and  1 
Phillips  on  Ins.  391. 

(c)  The  Maria,  1  Rob.  Rep.  287. 


(cQ  Garrels  v.  Kensington,  8  T. 
Rep.  230.  S.  P.  decided  b  the  United 
Sutes,  t  Wilcocks  v.  Union  Ii* 
Comp.,  2  Binn.  574,  cited  1  F!uUipc> 
388.  See  also  The  Diqiatcfa,  3  B^ 
Rep.  295. 
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With  regard  to  the  limitations  upon  the  exercise  of  the  Forfeiture  of 

right  of  search,  it  must  be  observed —  Ist,  that  it  can  only  breaches  of  the 

be  exercised  by  ships  of  war  or  lawfully  commissioned  cruisers  ^*"*"ty' 

of  the  belligerents ;  2dly,  that  it  can  only  be  exercised  upon  Right  of  search 

,  can  only  be  ex- 

private  merchant  ships  of  the  neutrals,  and  not  in  any  case  ercised  by  law- 

rv*       !•  /•  fiilly  commis- 

upon  public  ships  of  war.  ,i  J^  ^„i^^ 

With  regard  to  the  mode  of  its  exercise,  it  may  be  laid  *°.**  «^««"«' 

^  ^  •'  private  mer- 

down  generally  that  it  must  be  conducted  with  due  care  and  chant  ships. 

regard  to  the  rights  and  safety  of  the  vessel,  (e)  ^*  ^"u^^^'-th 

As  to  the  objects  to  which  the  search  ought  to  be  confined,  due  care  and 
the  principle  seems  to  be,  that  the  belligerent  may,  when  his  ™ 
character  and  commission  are  made  known,  take  every  rea- 
sonable means  to  ascertain  the  national  character  of  the  ves- 
sel and  cargo,  and  may,  therefore,  seek  for  any  thing  by 
which  that  character  may  be  made  known. 

The  exercise  of  the  right  of  search  is,  however,  liable  to  The  right  is 
modification  by  the  provisions  of  international  treaties,  and,  fication  by  in- 
in  some  respects,  is  understood  in  a  difierent  sense  by  differ-  J^^**^"^^  i, 

ent  states.  diflPerently  un- 

Thus,  the  government  of  the  United  States  admits  the  ferentsutes. 
right  of  visitation  and  search,  by  belligerent  cruisers,  of  their 
private  merchant  vessels  for  enemxfs  property y  articles  contra-- 
band  of  war,  or  men  in  the  land  or  naval  service  of  the  enemy. 
But  it  does  not  admit  the  right  of  search  for  the  subjects  or 
seamen  of  the  belligerent  Our  own  country,  on  the  other 
hand,  insists  on  the  right  to  search  neutral  ships  on  the  high 
seas  for  British  seamen,  and  frequently  exercised  it  during 
the  last  American  war. 

The  belligerent  government  ship,  in  exercising  the  right  of  The  cruiser 

,  ,       ,  o  o  exercising  the 

visitation   and  search,  ought  to  show  her  colours,  or  make  right  of  search 
known  the  authority  by  which  the  right  of  search  is  de-  J^^^oW '' 
manded.     If  she  fails  to  do  this,  it  has  been  decided  in  the 
United  States  that  the  neutral  ship  will  be  justified  in  resist- 
ance, so  as  not  thereby  to  incur  a  forfeiture  of  her  neu- 
traUty.  (/) 

(e)  Thuriow*s  State  Papers,  vol.  ii.         (/)  f  M'Clellan  o.  Maine  Fire  and 
p.  503.     Mr.  Canning's  letter  to  Mr.     Mar.  Insurance  Comp.,  12  Mass.  Rep. 
Monroe,  August  Srd,  1807,   cited  in     246. 
Kent's  Comro.,  vol.  i.  p.  156,  note  (a), 
ed.  1844. 
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Sect.  VI.   Of  the  Effect  of  Foreign  Judgments  in  Matters  of 
Prize,  as  proving  a  Forfeiture  of  Neutrality. 

ortbeefieotof      Qne  of  the  means  most  frequently  resorted  to  in  this 

foreign  judg- 

menu  in  mat-  countrj  during  the  last  war  of  proving  that  the  ship  or  goods 
proving'*" for"  Warranted  neutral  had  forfeited  their  neutrality,  was,  by  pro- 
feiture  of  ncu-    ducing  the  judgment  or  sentence  of  a  competent  prize  court 

wJ  111  IV  Y« 

pronouncing  their  condenmation. 

foreign  prize  Copies  of  the  Sentence  properly  authenticated,  and  pro- 

ButhoiScaSS^^  duced  under  the  seal  of  the  court,  were,  in  such  cases,  always 
under  seal  of  deemed  Sufficient  evidence  of  the  fact  of  the  condemnation, 
sufficient  evi-  and  of  the  ground  on  which  it  proceeded  (g) ;  the  proper 
fiMjt^Bd^of  the  ^^^  ^^  authentication  will  be  considered  hereafter,  in  treat- 
grounds  of  con-  iiig  of  the  general  subject  of  evidence.  (A) 

We  will  consider  here —  1st,  what  shall  be  deemed  a  court 
of  competent  jurisdiction  in  questions  of  prize ;  2ndly,  when 
the  sentence  of  such  court  shall  be  deemed  conclusive  evidence 
to  fabify  the  warranty. 


Art.  1.  fVhat  are  Courts  of  competent  Jurisdiction  in  Questioni 

of  Prize. 

m 

In  order  to  give       §  237.  In  Order  that  a  foreign  sentence  of  condemnatkm 

a  foreijrn  court  i  •      i  i     •  _x  j     •     •i_i  •  j  ^  - 

competent         ™^7  ^  receivable  m  our  courts  as  admissible  evidence  of  a 

jurisdiction  on    forfeiture  of  neutrality,  the  prize  court  in  which  it  wa8  pro- 
questions  of  ^  *  ^  * 

prize,  it  must      nounccd  must  be  proved  to  have  had  competent  jurisdictioQ* 

~"  The  question  whether  it  had  such  jurisdiction  or  not  depovls 

mainly  upon  the  points — 1,  by  whom  it  was  held;  2,  in 

whose  dominions  it  was  held ;  and  3,  where  the  prize  itself 

lay. 

1.  A  prize  court       1.  The  condcnmation  must  be  pronounced  by  a  prize  court 

ment^onthe"*"    ^^  *^®  government  of  the  captor ;  the  question  of  prize  or  no 

captor. 

Of)  See  cases  cited  in  Marshall  on     Ellenborougfa  in  Flindt  «.  AtkjiMi  ^ 
Ins.  S93  and  723,  and  the  dicU  of  Lord     Camp.  215. 

(A)  See  |>oi^  Pkrt  IV. 
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prize  is  a  question  belonging  exclusively  to  the  courts  of  the  Of  the  effect  of 
country  of  the  captor ;  the  prize  court  even  of  a  cthbelligerent  ments  in  mat- 
has  no  jurisdiction.  ^i'^rTr 

2.  As  to  place.     It  is  established  that  although  the  prize  feitureofneu- 

court  of  the  captor  may  sit  in  the  territory  of  an  ally,  yet  it  ! 

is  not  lawful  for  such  a  court  to  act  in  the  territory  of  a  neu-  ^Jto^^^ekher 
tral ;  the  principle  that  a  prize  cotirt  of  the  belligerent  captor  oJ**»«  ^r*^  or 
cannot  exercise  jurisdiction  in  a  neutral  coimtry,  is  as  clearly  notof  aiiMtniL 
established  as  any  other  rule  of  the  law  of  nations,  (i) 

Hence,  where  a  ship,  captured  by  the  French,  was  con*  No  sentence  of 
demned  as  prize  by  a  French  consul  sitting  at  Bergen,  in  whichls  pro- 
Norway  (a  neutral  territory).  Lord  Stowell  and  Lord  Ken-  ?^JJ?^  ^^.* 
yon  both  held  that  such  condemnation  had  not  the  effect  of  the  territory  of 
divesting  the    property  in    the  ship  out  of   the  original 
owner,  (j) 

The  ground  on  which  this  rule  rests  is  partly  the  imiform 
usage  of  nations,  and  parUy  the  unfitness  and  danger  of 
making  neutral  ports  the  theatre  of  hostile  proceedings.  (A) 

The  rule  was  extended  by  Lord  EUenborough  to  the  case  Even  though 
of  a  neutral  territory  in  which  the  neutral  government  still  J^torr  may 
existed,  though  the  country  was  in  the  militair  occupation  of  '^  "*  ***®  ""}*" 

,  ,  ,        tary  occupation 

one  of  the  belligerents.  The  point  arose  on  a  condemnation  of  the  belli- 
pronounced  by  a  Russian  prize  commission  sitting  at  Corfu,  8®""* 
at  a  time  when  it  appeared  that  that  island,  though  in  the 
occupation  of  the  Russian  forces  as  a  military  station,  still 
had  the  flag  of  the  Ionian  Republic  flying  from  its  forts,  pos- 
sessed its  own  port  admiral,  and  received  the  consuls  of 
foreign  states.  (/) 

But  this  rule  does  not  extend  to  the  territories  of  co^belli"  AHur,  if  pro. 
gerents,  as  to  which  it  is  firmly  established  that  a  prize  court  belligerent  in 
of  the  government  of  the  captors,  sitting  in  the  territory  of  an  ^J^T^^i^ 

brought  into  . 
the  idly's  porta. 

(t)  The  Flad  Owen,  1  Rob.  Rep.  (case  on  the  same  ship),  8  T.  Rep. 

135.     HaTelock  t;.    Rookwood,  8  T.  268. 

Rep.  268.     The  &  P.  is  held  in  the  (A)  See  the  remarks  of  Lord  StoweU 

United      States,      f  L'Inyindble,     1  in  The  Christopher,  2  Rob.  Rep.  209. 

Wheaton,    238.       The    Estrella,    4  (0    Donaldson    o.    Thompson,      1 

Wheaton,  298.  Camp.  429. 

0)  The  Flad  Owen,  1  Rob.  Rep. 
135.      See    Hayelock    v.    Rookwood 
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Of  the  effect  of 
foreign  judg- 
ments in  mat- 
ters of  prize,  as 
proving  a  for- 
feiture of  neu- 
trality. 


3.  A  belligerent 
prize  court 
sitting  in  its 
own  country 
has  jurisdiction 
over  prizes 
lying  in  neu- 
tral or  allied 
ports. 


alli/y  may  lawfully  pronounce  sentence  of  condemnation  on  a 
captured  ship  brought  into  the  allied  ports,  (m)  Thus,  where 
a  Danish  ship  was  captured  by  a  French  cruiser,  and  carried 
into  Malaga  (Spain  being  then  an  ally  of  France),  a  sentence 
of  condemnation  pronounced  on  her  by  a  French  consul  re- 
siding in  Malaga  was  held  conclusive  to  prove  a  forfeiture  of 
neutrality,  (w) 

3.  It  was  for  some  time  supposed  that  a  prize  court,  though 
sitting  in  the  country  of  the  captors^  had  no  jurisdiction  over 
prizes  lying  in  a  neutral  port,  and  Lord  StoweU,  in  one  case, 
seems  to  have  acted  on  this  principle,  (o)      Subsequently, 
however,  though  he  still  admitted  the  correctness  of  the  prin- 
ciple, yet  he  felt  himself  bound  by  the  contrary  practice 
which  had  so  long  a  period  prevailed,  and  acted  upon  the 
rule  which  is  now  definitively  settled  and  sanctioned,  viz.  that 
the  condemnation  by  a  court  of  the  c-aptors,  sitting  in  the 
country  of  the  captors,  upon  prizes  carried  into  a  neutral  port 
and  remaining  there,  is  valid  by  the  general  usage  of  na- 
tions, (p)     There  can  be  no  doubt,  and,  in  fact,  it  has  been 
so  decided,  that  a  belligerent  prize  court,  sitting  in  its  own 
country,  has  lawful  jurisdiction  to  condemn  as  prize  captured 
ships  brought  into  the  ports  of  an  ally,  (y) 


By  comity  of 
nations,  the 
sentences  of 
foreign  prize 
courts  are  ad- 
mitted in  this 
country  as  con- 
clusive upon  all 
points  falling 
within  their 
jurisdiction, 
and  upon  which 
they  profess  to 
decide. 


Art.  2.   fVhen  the  Sentence  of  such  Courts  shall  be  deemed 
conclusive  Evidence  to  falsify  the  Warranty. 

§  238.  A  certain  comity  of  nations  (comitas  gentium)  is 
recognised  in  this  country,  as  prevailing  among  civilised  states, 
by  wliich  the  judgments  of  any  tribunals,  having  competent 
jurisdiction  in  any  one  state,  are  regarded  in  the  courts  of  all 


(m)  The  Betsey,  2  Rob.  Adra.  Rep. 
210,  n.  Oddy  v,  Bovill,  2  East,  47S. 
S.P. 

(n)  Oddy  v.  Bovill,  2  East,  473. 

(o)  The  HerstelHer,  1  Rob.  Adm. 
Rep.  100. 

(p)  The  Henrick  and  Maria,  4 
Rob.  Rep.  43.     The  schooner  Sophie, 


6  Rob.  Rep.  138,  note.  Smart  f. 
Wolff,  3  T.  Rep.  283.  This  rule  is 
adopted  in  the  United  States,  f  Hud- 
son o.  Guestier,  4  Cranch,  293.  Wil- 
liams V.  Armroyd,  7  Cranch,  423. 

(9)  The  Christopher,  2  Rah.  Bep 
209. 
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others  as  conclusive  upon  the  subjects  on  which  they  have  Of  the  effect  of 

been  pronounced,  (r)  menriirnfai. 

In  obedience  to  this  principle,  we  in  England  admit  the  *ers?fp"2e,  as 

tr  tr     '  o  ^  proving  a  for- 

sentences  of  foreign  prize  courts  of  admiralty,  bearing  upon  feiture  of  neu- 
neutral  rights,  to  be  binding  and  conclusive  evidence  in  our 


own  courts  upon  all  those  points  which  fall  within  their 
jurisdiction,  and  upon  which  they  profess  to  decide,  (s) 
This  rule  of  the  English  law  has  been  adopted  in  the  federal  Same  rule  in 
courts  of  the  United  States  (t),  and  though  there  has  been  states!"  ^ 
some  difference  of  opinion  in  the  State  Courts  on  the  point, 
yet  the  weight  of  judicial  authority  on  the  other  side  the 
Atlantic  seems  clearly  to  be  in  favour  of  the  binding  force, 
and  universal  application  of  this  doctrine  of  English  law.  (m) 

The  law  in  France  is  different,  and  the  French  courts,  But  not  in 
though  they  ^1  enforce  a  foreign  judgment  in  France,  after 
subjecting  to  examination  the  grounds  on  which  it  proceeds, 
will  not  permit  a  foreign  judgment,  though  pronounced  by  a 
competent  court,  to  be  conclusive  evidence  in  the  French 
courts  of  the  facts  as  to  which  it  decides,  (y) 

The  first  English  case  in  which  this  rule  of  international  The  rule,  when 
comity  was  established  was  that  of  Hughes  v,  Cornelius,  in  applied  only  to 
the  year  A.  d.  1682,  which  decided  that  the  judgment  of  a  ^^^^s^of^r 
foreign  court  of  admiralty  belonging  to  a  nation  at  that  time  friendly  state ; 

^  .       ,,  1      •         •         1  /»     1         **"*  ****•*'  since 

friendly  to  our  own,  was  conclusive  m  the  courts  of  this  been  extended 

country  as  to  questions  of  prize,  {w)  oVhc^t^le  u^-*^* 

The  rule  has  ever  since  been  acted  upon  in  English  juris-  bunais. 
prudence,  and  extended  to  the  case  of  hostile^  as  well   as  * 

friendly  tribunals. 

Many  of  the  English  judges  have  expressed  their  regret  at  Lord  Ellen- 

this  establishment  and  extension  of  the  rule.    Lord  Ellen-  poled^totbi 

borough,  in  particular,  said  "that  he  was  by  no  means  dis-  c«Je°s»onofihe 

(r)  Marshall  on  Ins.  396.  (v)  Such  seems  to  be  the  result  of 

(«)  Established  in  Hughes  r.  Cor-  the  modern  French  authorities,  which, 

nelius,  Carth.  32.  however,   arc   very   conflicting.     .Sec 

(f)  f  Croudsono.  Leonard,  4  Cranch,  the  very  elaborate  and  learned  note  of 

434.      t  Bradstrcet  v.    The    Neptune  Chancellor     Kent,     Comm.,    vol.    ii. 

Ins.  Comp.,  3  Sumncr*s  Kep.  600.  p.  121.  note  (a),  ed.  1844. 

(«)  Kent's  Comm.,  vol.  il  p.  121.         {w)  Carth.    32.      T.    Raym.    473, 

note  (a),  ed.  1844.  Sliower,  143. 

T   T 
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Of  the  effect  of  posed  to  extend  the  comity  which  had  been  shown  to  these 
ment8"in"mat-  Sentences  of  foreign  admiralty  courts,"  and  declared  **  that  he 
ters  of  prize,  as  ghould  die,  like  Lord  Thurlow,  in  the  belief  that  they  ought 

proving  a  for-  ^        o 

feiture  of  neu-    ncvcr  to  havc  been  admitted."  (x) 

trality. 

; ^^ Tlie  doctrine,  however,  stands  on  too  firm  ground  to  be 

however,  is  *  shaken,  and  it  only  remains  to  notice  the  somewhat  perplexed 
SaXu^h  decisions  by  which,  under  varying  circumstances,  the  EngliA 
the  courts  have  courts  liavc  sought  to  modify  and  apply  it. 

varied  in  its 
application. 

Limitations  of        §  239.  The  proposition  itself  is :    TTiat  the  sentence  of  a 

the  doctrine.        ^*  x      x*     j     *     ij-      ^  a*  ^•«  i* 

foreign  court  of  admiralty  on  questions  of  prize  is  conclusive 

evidence  in  our  courts  upon  all  points  within  its  jurisdiction, 

and  "Upon   which  the  sentence,  on  the  face  of  it,  professes  to 

decide,  hut  upon  none  other. 

These  sentences       The  chief  point  to  be  attended  to  is,  that  these  ludffments 

are  only  con-  *     ^  ^  . 

elusive  as  to       are  only  conclusive  as  to  the  points  upon  which  they  profess  to 

points  upon  j     .  , 

which,  on  the     decide. 

face  of  them,  Hcncc  it  follows  that,  uulcss  the  sentence  professes  to  be 

they  profess  to  ^      * 

decide.  grounded  on  some  fact  or  state  of  facts,  which,  by  the  law  of 

nations,  amounts  to  a  forfeiture  of  neutrality ;  as,  e.  y.,  that 
the  ship  was  "  enemy^s  property,^  or  "  was  not  properly  docu- 
mented according  to  treaties^  the  sentence  is  not  conduaive 
evidence  of  a  breach  of  the  warranty  of  neutrality. 
But  they  are  Formerly  our  courts  in  interpreting  these  sentences  frouM 

all  facts  speci-  ^^^  g^^c  a  conclusivc  cfTect  to  facts  merely  set  out  in  their 
iicaiiy  alleged  preamble  or  reciting  part  as  motives  of  the  condemnation, 
in  the  adjiidi-  but  not  cxprcssly  stated  in  the  adjudicative  clause  as  the 
the  Mnt*^ce,  as  grouud  on  which  the  sentence  proceeded,  (y)  Subsequently, 
^^'^imd^^r^  however,  a  more  liberal  rule  of  interpretation  prevailed, 
demnation ;  or    which  is  thus  cxprcsscd  by   Lord   EUenborough :  —  "The 

which  plainly  ^  .  ...  n       ^      i  i    i  • 

appear  to  be  so  Sentence,  in  our  opinion,  is  equally  to  be  regarded  as  evi- 
^er^ce'i^Jm^^'  ^^^^^  ^^  ^^^^  f<^^^s  inducing  the  condemnation,  and  upon  voUch 
the  whole  of      the  condemnation  proceeds,  as  of  the  judicial  act  of  condemM- 

ihe  sentence  •       •      m*  n      ,,    \         -n        »  »/»/». 

taken  together,  tion  itsclt ;  — "  the  alleged  grounds  of  a  foreign  sentence,  as 


(x)    Donaldson    v.    Thompson,    I         (y)  Christie  v.  Seeretan,  7  T.  Bc^ 
Camp.  429.     See  also  his  remarks  in     1 9S.     Fisher  v.  Ogle. 
Fisher  v.  Ogle,  ibid.  418. 
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well  as  the  sentence  itself^  are  to  be  looked  to"(z),  even  Ofthe  effect  of 
though  the  sentence  in  its  adjudicative  part  do  not  expressly  mente°in"mat- 
declare  the  ground  on  which  the  condemnation  proceeds,  yet,  ^"  ?^  P"^  " 

^^  proving  a  for- 

11  it  clearly  appear  by  necessary  inference  from  the  whole  of  feituro  of  neu- 

the  sentence  taken  together  what  that  ground  was,  and  that  it       '  ^' 

was  incompatible  with  the  neutrality  of  the  condemned  pro- 
perty, such  sentence  will  be  conclusive  to  falsify  the  war- 
ranty, (a) 

But  then,  in  order  to  have  this  effect,  the  real  ground  upon 
which  the  sentence  proceeded  must  be  clearly  deducible  by 
plain  inference  from  the  whole  taken  together;  and  such 
ground  must  amount  to  a  forfeiture  of  neutrality  by  the  law 
of  nations ;  if  the  sentence  be  expressed  with  so  much  am- 
biguity as  to  make  it  impossible  to  ascertain  the  real  ground 
on  which  it  proceeded,  it  is  not  conclusive ;  and  the  courts 
here  may  inquire  into  the  true  ground  of  the  condemnation 
abroad,  in  order  to  determine  whether  such  ground  be  or 
be  not  a  forfeiture  of  neutrality.  (J) 

The  rule  is  thus  laid  down  by  Chief  Justice  Tindal :  "  In 
order  to  conclude  the  parties  from  contesting  the  ground  of 
condemnation  in  an  English  court  of  law,  such  ground  must 
appear  clearly  on  the  face  of  the  sentence ;  it  must  not  be 
coUected  by  inference  only  or  left  in  uncertainty,  whether 
the  ship  was  condemned  on  one  ground,  which  would  not  be 
a  just  ground  of  condemnation  by  the  law  of  nations,  or  on 
another  ground  which  would  amount  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning  country."  (c) 

Thus,  in  an  early  case  before  Lord  Mansfield,  where  a  Bemardi©. 
sentence,  which  was  ambiguous  in  construction,  stated  on  the  Dougl  575, 

(z)  In  Bell  p.   Carstairs,  14  East,  what    it    positively    and     specifically 

S92,  S94.  affirms  in  the  a4judicatiTe  part  of  it, 

(a)  See  Kindersley  v.  Chase,  Mar-  not  of  what  may  be  gathered  from  it 

shall  on  Ins.  425.     Bolton  v.   Glad-  by  way  of  inference, 
stone,  5  East,  155.     S.  C.  2  Taunt.         (6)    Bernardi  v    Motteux,   DougL 

82.     Baring  v.   Royal  Excb.  Comp.,  575.      Calvert  v.   Bovill,  7   T.  Rep. 

5  East,  99.,  overruling  as  to  this  point  523.      Fisher  1;.  Ogle,  1  Camp.  418. 

the   N.  Pr.   decision  of  Lord  Ellen-  Dalgleish  v.  Hodgson,  7  Bingb.  495. 
borough  in  Fisher  o.  Ogle,  I  Camp.         (c)  In    Dalgleish    e.    Hodgson,    7 

418.,  in  which  his  lordship  decided  Bingb.  504. 
that  the  sentence  is  evidence  only  of 

T  T  2 
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Calvert  v. 
Bovill,  7  T. 
Rep.  52S. 


Dalgleish  r. 
Hod^2:son,  7 
Bingh.  495. 


face  of  it  two  facts  as  the  basis  of  adjudication,  one  of  which 
raised  the  inference  that  the  condemnation  did  not  proceed 
on  the  ground  of  enemy's  property^  but  on  the  ground  of  a 
non-compliance  with  the  private  ordinances  of  the  condemn- 
ing state>  his  lordship  permitted  the  plaintiff  to  show  by  col- 
lateral evidence^  that  the  latter  ground  was  that  on  which 
the  foreign  court  really  proceeded,  (rf) 

So,  in  a  case  that  came  before  Lord  Kenyon  and  the  Court 
of  King's  Bench,  where  the  sentence  of  a  French  prize 
court  condemned  property  '^  warranted  AmericaD,"  on  three 
grounds,  alleged  in  the  preamble  in  such  a  way  as  to  make 
it  ambiguous,  on  which  the  sentence  really  proceeded,  and 
none  of  which  was  a  just  ground  of  condenmation  by  the  law 
of  nations;  the  court  held  the  sentence  not  condusiTe  to 
prove  a  forfeiture  of  neutrality,  (e) 

A  sentence  of  the  prize  court  of  Monte  Video  stated,  "that 
the  ship  George  had  sailed  from  Liverpool,  knowing  of  the 
blockade  of  Buenos  Ayres,  at  a  short  distance  from  which 
port  she  was  taken,  and  for  that  reason  ought  to  be  con- 
sidered as  violating  the  blockade ;  besides  which,  it  was  no- 
torious the  captured  had  endeavoured  to  get  goods  into 
Buenos  Ayres,  as  was  clear  from  the  ievasive  answers  of  the 
captain ;  that  the  captured  had  not  the  plausible  excuse  of 
going  first  to  Monte  Video,  and  thereby  complying  with  the 
published  instructions ;  from  all  which^  and  from  what  tbe 
documents  stated,  the  ship  was  adjudged  good  prize."    Thifl 
sentence  was  offered  to  prove  that  the  ship  had  broken 
blockade,  and  thereby  avoided  the  policy ;  but  the  court  held 
that  under  a  sentence  expressed  with  so  much  doubt  and 
ambiguity  as  to  the  real  ground  on  which  it  proceeded,  they 
were  at  liberty  to  determine  whether,  upon  the  evidence,  any 
violation  of  blockade  had  taken  place,  and  being  of  opinion 
that  none  had,  gave  judgment  for  the  plaintiff.  (/) 

Where  the  sentence  merely  condemned  the  ship  asprv^ 
without  stating  on  the  face  of  it  any  grounds  of  condeoua- 


(d)  Bemardi   v.    Motteux,   Dougl.         (/}  Dalgldah  «.  Hodgioa,  7  Biqgki 
575.  495. 

(e)  Calvert  v.  Bovill,  7  T.  Rep.  52S. 
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tion,  Lord  Mansfield  in  one  case  permitted  the  defendant  to  Of  the  effect  of 
show,  by  collateral  evidence,  that  it  really  proceeded  on  the  ments  in  mat- 
ground  of  a  violation  of  neutrality  (ff) ;  but  in  another  case  ^^J\LFl^^ 
of  the  same  kind,  his  lordship  held  that  the  mere  fact  of  con-  ^e*^"'®  ^f  neu- 

demnation  by  a  competent  court,  **  as  good  and  lawful  prize,"  '- 

where  no  groimds  were  stated,  was  conclusive  evidence  to 
falsify  the  warranty  of  neutrality,  (A) 

§  240.  If  the  sentence  in  the  adjudicative  part  of  it  ex-  if  the  sentence 
pressly  condemns  ship  or  goods  on  the  ground  of  their  being  |^^^g  ^^  ^ 
etiemi/s  property,  such  sentence,   thoufi^h   manifestly  unjust,  '*  expressly 

•11  1  •      J  1     •  •  J       ^     J-  xu  condemns  ship 

Will  be  received  as  conclusive  evidence  to  disprove  the  war-  or  goods  as 
ranty  of  neutraHty.  ^^fsuVh^ 

An  insurance  was  effected  on  the  freiffht  of  a  ship  "  war-  «f  »^tence,  cveu 

^  ,  ^  though  raani- 

ranted  American  property :  "  the  ship,  being  captured  by  a  festly  unjust, 
French  privateer,  was  condemned  by  the  sentence  of  a  French  ^ugive  to°for- 
prize  court,  which,  after  reciting  the  fact  that  she  had  not  a  'e*^  the  war- 
list  of  her  crew  on  hoard  conformably  to  the  model  annexed  to  trality. 
the  treaty  of  1778    between  France  and  the   United  States,   Agiiilar,7T. 
proceeded  as  follows: — "  The  Tribunal,  therefore,  adjudges   ^^P-^si. 
the  validity  of  the  capture  and  confiscation  of  the  ship  and 
cargo,  the  whole  being,  for  want  of  the  captain's  having  the 
papers  in  due  form,  decreed  to  belong  to  the  enemies  of  the  Re- 
public:^— the  Court  of  King's  Bench  held  this  sentence  to  be 
a  conclusive  falsification  of  the  warranty,  (i) 

Lord  Kenyon  sjud,  "  The  ground  on  which  the  French  Remarks  of 
court  proceeded  in  this  case  was,  that  this  was  a  capture  of  ^"^^  Kenyon. 
enemxfs  property.  Whether  or  not  those  courts  arrived  at  that 
conclusion  by  proper  means,  I  am  not  at  liberty  to  inquire. 
Here  the  question  is,  whether  they  have  not  stated,  as  the 
foundation  of  the  condemnation,  a  ground  which  will  bear 
them  out  supposing  it  to  be  true ;  and  I  am  clearly  satisfied 
that  they  have." 

Even  though  the  foreign  court  do  not  expressly  declare  in  i^  in  the  ad- 

judicatiTe  part 
of  the  sentence, 
(9)  Fernandez  v.  Da  Costa,  Mar-         (1)  Geyer   t;.  Aguilar,   7  T.   Rep.   the  court  con- 
shall  on  Ins.  S98.  681. 

(A)  Saloucci    r.    Woodmass,    Mar- 
shall on  Ins.  405. 
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Ofthe  effect  of  the  adjudicative  part  of  the  sentence  that  the  subject  of 
mente"in"mat-  Condemnation  was  enemy's  property ;  yet  if  they  do  in  that 
ters  of  priM,  as  p^^  q(  ^j^g  Sentence  condemn  it  as  lawful  prize,  and  it  can  be 

proving  a  for-      ^  *^       s. 

feitureofneu-    clearly  coUcctcd  from  the  whole  of  the  sentence  taken  to- 

^^' '. gether  that  they  must  have  proceeded  on  the  ground  that  it 

***rty  M*faiff>r   ^^  enemy's  property,  this  will  falsify  the  warranty. 
prize,  and  it  Goods  "  Warranted  Swedish  property"  were,  with  the  ship, 

inferred,  from  seized  and  Condemned  by  the  prize  court  of  the  Isle  of 
Jen^ri'tTh^y  France:  the  sentence  of  that  tribunal,  after  statmg  the 
must  have  pro-  principal  question  to  be  "  whether  the  ship  and  cargo  were 
ground  that  it  enemy*  s  property  or  Swedish  property y^  proceeded  to  set  forth 
^^)^^this  several  insufficient  grounds  of  condemnation,  and  then,  in 
will  falsify  the    ^^  adjudicative  clause  of  the  sentence,  referring  to  all  that 

warranty.  ''  j 

Kindersley  v,  had  preceded,  used  these  words,  "  whereupon  the  court  de- 
on  Ins.  p.  425.    clarcd  the  ship  and  cargo  to  be  lawful  prizeJ*     Sir  William 

Grant,  giving  judgment  at  the  Cockpit  in  this  case,  on  an 
appeal  from  the  recorder's  court  at  Madras,  decided,  that,  as 
the  French  tribunal  had  considered  the  question  whether  the 
property  was  enemy's  or  neutral,  and  had  then  adjudged  it  to 
be  lawful  prize,  this  was  sufficient  to  falsify  the  warranty,  as 
they  must  have  been  supposed  to  have  proceeded  on  the 
ground  that  it  was  enemy^s  property. 

The  result  of  all  the  cases,"  said  this  very  learned  judge, 
is,  that  a  sentence  of  a  Court  of  Admiralty  is  conclusive  as  to 
all  that  it  professes  to  decide.     Now,  is  it  possible  to  say  that 
this  court  did  not  profess  to  decide  whether  this  was,  or  wm 
not,  enemy's  property  ?     It  was  the  only  question  the  court 
did  profess  to  decide,"  (k) 
The  presump.        Sir  William  Grant  also  in  this  case  observed  that  it  is 
is,  that*such       generally  to   be  presumed  that  such  sentences  proceed  on 
sentences  have    lecritimatc  grounds; — whencc  it  follows  that  it  does  not  lie 

proceeded  on  °  °  ^ 

lawful  grounds,  on   the  party  producing  the  sentence  to  show  that  it  bsb 

proceeded  on  the  ground  of  enemy's  property;  but  it  w 
incumbent  on  the  other  party  who  objects  to  the  sentence 
to  show  that  it  has  proceeded  on  some  other  grounds.  (/) 

(A)    Kindersley    v.    Chase,    at  the         (/)  Marshallon  Ins.  426, 4S7. 
Cockpit,  22d  July,  1801,  Marshall  on 
Ins.  425. 
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On  very  similar  principles  to  those  on  which  the  last  case  Of  the  effect  of 
was  decided,  it  was  held  in  the  Court  of  King's  Bench,  and  ments  in  mat- 
confirmed  by  a  Court  of  Error,  that  where  it  plainly  appears  proviL^a  for" 
from   the  whole   of  the  sentence   taken  together  that  the  feitureofneu- 

ground  of  condemnation  on  which  the  sentence  professed  to — 

proceed  is,  that  the  property/  is  not  neutral,  and  the  adjudicative  ^^^  whole°8en- 

clause  of  the  sentence  therefore  decrees  it  to  be  lawful  prize,  *«"*^«»  **  plainly 

,  appears  that 

this  is  a  falsification  of  the  warranty  of  neutrality;   even  the  ground  of 
although  it  may  also  appear  on  the  face  of  the  sentence  that  js^that  the  pro- 
the  prize  court  attained  the  conclusion  of  tlie  property's  not  P®'*/  \*  ^^^. 

*  .  neutral;  and 

beinff  neutral,  though  the  medium  of  rules  of  evidence  and  the  adjudica- 

tive  clause* 

indicia  of  proof  established  only  by  the  particular  ordinances  therefore,  de- 
of  their  own  coudtry  and  not  admissible  in  any  other.     In  ^^^  J^ '®.  ^ 

^  •'  lawful  prize : 

the   case  now  referred  to   the  ship  and   cargo  were  both  this  falsifies  the 
**  warranted  Danish,"  and  both  were  condemned  in  the  prize  neutrality,  even 
court  of  the  French  colony   of  Senegal:  the  sentence   of  ippefj'on^';^ 
condemnation,  after  mentioning  the  ship's  documents  found  'ace  of  the  sen- 

.  ».       .  .   .         \xxicfi  that  the 

on  l>oara,  suggested,  aa  dravnng  her  neutrality  into  suspicion,  court  arrived 
that  h^T build  was  unknown;  that  she  was  sold  to  the  subject  tl^^Zm 
of  a  neutral  power  only  since  the  declaration  of  the  then  '"^^  ^^  ^7*- 

dencc  and 

pending  war;  and  that  the  bill  of  sale  made  no  mention  of  means  of  proof 

her  place  of  build,  or  of  her  original  owner ;  "  that  the  master  ^^^  J^^j"  ^ 

and  crew  were  only  naturalized  Danes  since  the  declaration  <^»^*«'  ordi- 
nances of  their 


of  the  present  war,"  and  "  that  the  greater  part  of  the  crew  own  country, 

lot  adr 
in  any 


were  subjects  oi  hostile  powers."    It  then  proceeded  to  decree  sibie*"***  *  ™**" 


the  ship  good  and  lawful  prize  conformably  to   the  rules  *^*^®'^- 

contained  in  certain  French  ordinances  for  regulating   the  Gladstone, 

judgnient  of  its  courts  in  considering  the'  question  of  neu-  §.  c!  In  error, 

trality.  STaiintSS.  ' 

Lord  EUenborough  said,  "  Looking  at  the  whole  of  the  Remarks  of 
sentence,  including  the  ordinance  to  which  it  professes  to  bwough. 
confirm,  it  is  impossible  not  to  see  that  the  French  prize 
court  decided  upon  the  probability  of  the  ship's  being,  or  the 
Jitness  of  its  being  presumptively  deemed  enemy's  property,  or 
at  least  not  neutml,  in  respect  of  certain  established  indicia 
on  that  head  collected  together  in  the  ordinances  referred  to, 
and  having  in  respect  of  such  circumstances,  so  stated  and 
detailed,  decreed  the  vessel  to  be  good  prize,  it  seems  to  me 
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Of  the  effect  of  that  we  shoulcl  do  a  violence  to  tliefair  meaning  and  import  of 
mentl"in"mat-  ^^^^  wliole  contexty  if  we  should  bold  the  court  to  have  so 
ters  of  prize,  as  decided  and  decreed  on  any  other  ffround  than  this,  viz.  that 

proving  a  for-  jo 

feiture  of  neu-  the  fact  which  is  the  subject  of  the  warranty ^  was  in  their 
*. judgment  substantially  untrue."  (m) 


A  ship,  in  order 
to  be  neutral, 
must  be  fur- 
nisbed  wltb  all 
documents  and 
proofs  of  na- 
tional character 
required  by 
treaties :  bence, 
if  a  foreign 
sentence  of  con- 
demnation pro- 
ceeds expressly 
on  the  ground 
of  her  not 
being  so  docu- 
mented, this  is 
a  forfeiture  of 
the  warranty  of 
neutrality. 


Barzillai  p. 
Lewis,  Marsh, 
on  Ins.  462. 


Baring  v. 

Claggett, 

3  Bos.  &  Pull. 

201. 


§  24 1 .  "  The  general  rule  for  judging  and  deciding  whether 
a  captured  ship  be  neutral  or  not,  is  the  law  of  nations,  sub- 
ject only  to  such  alterations  and  modifications  as  may  have 
been  introduced  by  treaties.  When  a  state,  in  amity  with  a 
belligerent  power,  has  by  treaty  agreed  that  the  ships  of 
their  subjects  shall  only  have  that  character  when  furnished 
with  certain  precise  documents,  whoever  warrants  a  ship  to 
be  the  property  of  such  subject  should  provide  himself  with 
those  evidences,  which  have  by  the  country  to  which  he  be- 
longs been  agreed  to  be  necessary  proofs  of  that  character."  (n) 
Hence,  if  a  sentence  of  condemnation  profess  to  proceed 
on  the  ground  (either  alone  or  inter  alia)  that  the  ship  war- 
ranted neutral  has  not  those  evidences  of  neutrality  which 
are  required  by  treaty,  this  is  a  falsification  of  the  warranty. 

Thus,  where  a  ship,  "  warranted  Dutch  property,"  was 
condemned  as  prize  mainly  on  the  ground,  though  not  speci- 
fically stated  so  to  be  in  the  adjudicative  part  of  the  sentence, 
that  she  was  not  properly  documented  as  a  Dutch  ship,  accord- 
ing  to  the  treaty  of  Utrecht,  this  sentence  was  held  conclusive 
to  falsify  the  warranty,  (o) 

So,  where  a  ship  described  in  the  policy  to  be  American 
(which  is  the  same  thing  in  effect  as  though  she  had  been 
warranted  American),  was  condemned  by  the  sentence  of 
a  French  prize  court,  in  which  no  specific  ground  of  ad- 
judication was  alleged,  but  from  the  whole  of  which  taken 
together,  it  suflSciently  appeared  that  she  was  condemned 
either  as  not  being  an  American,  or  for  not  having  those 

(m)  Bolton   o.   Gladstone,   5  East,  Ins.   402.     The  true   ground    of  the 

155.     8.  C.  in  error,  2  Taunt.  82.  case  is  as  stated  in  the  text;  sec  the 

(»)  Per   Mr.  Justice  Lawrence   in  remarks  of  Mr.  J.  Lawrence  on  this 

Pollard  V.  Bell,  8  T.  Rep.  444.  case  in  Pollard  ©.  Bell,  8  T.  Rep.  441, 

(o)  Barzillai   v,  Lewis,  ▲.  n.   1782,  442. 
before    Lord    Mansfield,    Marshall  on 
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treaty  documents  which  entitled  her  to  the  privileges  of  the  Ofthe  effect  of 

•  1  1         foreign  judg- 

Amcrican  flag,  or  for  the  misconduct  of  the  captain  and  her  ments  in  mat- 
crew:  this  was  held  conclusive  to  falsify  the  statement  of  p7ovhi/a  for^ 
her  being  an  American,  (p)  f^**""^®  ^^  "«»*- 

Althou£ch  the  ship  be  thus  described  in  the  policy  as  of  a   — 

.  .  f      J  Although  de- 

neutral  state,  this  may  be  explained  by  a  subsequent  agree-  scribing  a  ship 

ment,  so  as  to  preclude  the  effect  of  a  foreign  sentence  of  JJ^t^o*  neutral 
condemnation  as  enemy's  property,  where,  in  point  of  fact,  generally 

speaking,  equi- 

the  ship  was  neutral  property.     The  ship,  in  the  case  now  valent  to  a 
referred  to,  being  described  in  the  policy  as  "  an  American  neutralhy^et 
vessel,^  and  doubts  having  arisen  whether  this  was  not  a  war-  '^^  effect  of 

/.  Til*  .1  .  suchdescrip- 

ranty  of  neutrality,  the  underwriters  signed  a  written  paper,  tion  may  be 
agreeing  "  That,  in  case  of  capture  or  seizure,  the  assured,  on  y^yl^^i  ^* 
producing  papers  tOt prove  that  the  ship  and  cargo  were  really  agreement,  so 
neutral,  should  be  entitled  to  his  loss."     The  ship  was  cap-  elude  the  con- 
tured  and  condemned  as  enemy* s  property ;  but  due  proof  ofTforeign^ 
being  given  that  the  ship  and  cargo  were  really  neutral,  the  sentence  con- 
court  held  that,  though  describing  the  ship  as  American  in  $hip  as  enemy's 
the  policy  amounted  to  a  warranty  that  she  was  bo,  yet  the  bl^?n  fact, 
explanatory  agreement,  coupled  with  the  required  proof  of  ^^"{Jj*^  ^ 
neutrality,  prevented  the  sentence  from  operating  as  a  falsifi-  Henderson, 
cation  of  this  warranty,  as  it  otherwise  would  have  done,  (y)    499. 

§  242.  But  although  a  ship  cannot  be  neutral  unless  she  But  although  a 
is  properly  documented  as  required  by  treaties,  the  same  to'be^neutraf, 
consequence  does  not  follow  from  her  mere  failure  to  observe  T*"^  ^*^®  *^^ 

*  ^  ^  documents  re- 

those  arbitrary  regulations,  or  ordinances  of  foreign  states,  quired  by  m- 

1.11  .  •lii  x»  t*     At  .♦  temational  treO' 

which  have  not  received  the  sanction  01  other  nations,  ties,  yet  neutral 

In  almost  every  maritime  war  the  belligerents  take  upon  j|^*P*f  "^^  "?f 

themselves  to  make  various  marine  regulations,  adapted  to  serve  the  pri- 

their  own  respective  situations  and  interests,  but  often  con-  regulations  of 

trary  to  the  law  of  nations,  and  inconsistent  with  the  inde-  ^f\'*s®*"*^"* 

•^  states;  and, 

pendence  of  other  states.     And,  although  it  may  be  prudent  consequently,  if 
for  the  subjects  of  neutral  states  to  conform  to  these  regula-  a  beiiigereni 
tions  for  their  own  safety,  yet  it  is  now  seftled  that  they  are  r^wedl"''ro. 

ceeds  on  the 
grounds  of  the 

(p) .Baring  v,   Claggctt,  3  Bos.  &        (q)  Lothian©.  Henderson,  3Bos.&   of  thcsTr^u^ 
PulL  201.  Pull.  499.  lations,  such 
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orthe  effect  of  ^^*  boimd  by  them,  and  therefore  a  condemnation  avowedhj 
foreign  judg-      grounded  on  the  non-observance  of  them  will  not  amount  to 

xnents  in  mat-     •^  ^  " 

ters  of  prize,  as  proof  of  the  forfeiture  of  the  warranty,  (r) 

fe^ture^ofneu-        The  principle  18,  that  the  law  of  nations  is  the  sole  rule 

^^^^y- for  deciding  all  questions  on  matters  of  prize,  except  where 

sentence  will      it  has  been  varied  or  departed  from  by  mutual  agreemad 
warranty  of       among  States,  as  signified  by  international  treaties, 
neutrality.  Thus,  whcrc  a  ship,  **  warranted  Portuguese,"  waa  con- 

fer, Marsh,  on    demned  by  a  French  prize  court  expressly  "  because  she  had 
Ins.  402.  ^^  English  supercargo  on  boardy^  contrary  to  a  recent  crii* 

nance  of  the  French  government,  but  not  contrary  to  the 
law  of  nations,  or  to  any  treaty  between  France  and  Portugal, 
Lord  Mansfield  held  that  this  sentence  did  not  falsify  the 
warranty,  {s) 
Pollard V,  Bell,       On  the  same  ground,  where  a  ship,  **  warranted  Danish* 

was  condemned  by  a  French  prize  court  on  the  express 
ground  of  her  **  captain^s  being  an  enemy ^  contrary  to  a 
French  ordinance,  set  out  in  the  sentence ;  as  this  was  not 
shown  to  be  contrary  to  the  law  of  nations,  or  to  the  terms 
of  any  treaty  between  France  and  Denmark,  the  court  held 
that  the  sentence  did  not  falsify  the  warranty.  (^) 
Remarks  of  **  Was  the  ship  in  question  condemned,"  asks  Lord  Kenyon, 

"  on  the  ground  that  she  was  not  Danish  property?    Cer- 
tainly not.     It  appears  clear  beyond  all  doubt 'that  the  ship 
was  at  last  condemned  on  the  ground  that  the  captain  was 
one  of  those  persons  whom,  by  their  own  ordinances  onb/y 
they  wished  to  proscribe.     On  the  whole,  I  am  of  opinion, 
that  though,  if  contrary  to  justice,  the  ship  had  been  con- 
demned simply  because  she  was  a  Danish  ship,  we  should 
have  been  concluded  by  that  sentence,  yet,  as  the  courts 
abroad  have  stated,  as  the  grounds  of  their  condemnation, 
one  of  their  own  ordinances,  which  is  not  binding  on  other 
nations,  this  sentence  does  not  prove  that  the  ship  in  question 
was  not  a  neutral."  (m) 

So,  where  a  ship,  which  was  American  in  fact,  but  not 

(r)  Marshall  on  Ins.  401,  402.  (0  Pollard  v.  Bell,  8  T.  Rep.  434. 

(f)  Maync  v.   Walter,   a.  d.    1782.         («)  Pollard  r.  Bell,  8  T.  Rep.  437, 
Marshall  on  Ins.  402.  438. 


Lord  Kenyon. 
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expressly  warranted  to  be  so,  being  furnished  with  all  such  Ofthe  effect  of 
papers  as  were  required  by  the  treaty  between  France  and  m«iSrm"nMit- 
the  United  States,  was  condemned  by  a  French  prize  court  **"  ?^  P"*f» " 

^  *^      ^  proving  a  for- 

manifestly  on  the  ground  of  a  breach  of  French  ordinances,  feiture  of  neu- 
the  requisitions  of  which,  as  to  ship's  papers,  went  beyond       *  ^' 


those  of  the  treaty :  the  court  held  that  this  sentence  did  not  \^^^I^* 
falsify  the  implied  warranty  that  the  ship  should  be  furnished 
with  American  papers,  (v) 

In  the  case  of  Bird  v.  Appleton  the  Court  of  King's  Bench  Bird  ».  Apple- 
fully  sustained  their  decision  in  Pollard  v.  Bell,  and  broadly  ^*i. 
laid  down  the  principle  that  no  one  state  has  authority,  by 
any  ordinance  of  its  own,  to  vary  the  general  law  of  nations 
as  to  other  states,  [yo) 

In  one  case,  where  the  ground  on  which  the  sentence  really 
proceeded  was  so  ambiguous  as  to  require  collateral  evidence 
to  explain  it,  and  upon  such  evidence  being  produced  it 
appeared  that  the  true  ground  of  the  condemnation  was  the 
violation  of  some  private  ordinance  of  the  captor  nation. 
Lord  Mansfield  held  that  such  sentence  was  not  conclusive  to 
falsify  a  warranty  of  neutrality,  and  judgment  was  accord- 
ingly given  for  the  plaintifil  (x) 

If,  however,  in  a  foreign  sentence  there  be  several  grounds  Where  ae?enl 
of  condemnation  set  forth,  and  one  of  them  be  a  good  and  demnation  are 
legal  ground,  it  will  be  conclusive  to  falsify  the  warranty,  JIJ,e^o?uiem1be 
though  joined  with  several  bad  ones.  •  leg«^  ground 

_  ,  ,  of  condcmna- 

Thus,  where   a  ship,  "  warranted  American,"  was  con-  tion,  it  falsifies 
demned  by  a  French  prize  court,  partly  on  the  ground  that  BariligT^^y- 
she  was  not  documented  according  to  treaties,  and  partly  for  •?  Exchange 

,      ,  .         Assurance 

the  breach  of  French  ordinances,  not  binding  upon  America,  Company, 
the  sentence  was  held  conclusive  to  forfeit  the  warranty,  (y)       ^^ 

(«)  Price  0.  Bell,  1  East,  663.  mass   (Marshall  on   Ins.  406.);    and 

{yai)  Bird  t;.   Appleton,  8  T.  Rep.  also  from  the  remarks  of  Mr.  J.  Law- 

562.  rence  in   Pollard  o.   Bell  (8  T.  Rep. 

(x)  Bemardi   o.   Motteux,   Dougl.  441.),  to  be  the  true  effSect  of  this  de- 

575.     Such  appears  from  the  language  cision. 

of  Lord  Mansfield  in  the  case  itself,  (y)  Baring  «.    Royal    Exch.    Ass. 

and  subsequently  in  Saloucci  o.  Wood-  Comp.,  5  East,  99. 
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CHAP.  IV. 

IMPLIED  WARRANTY  OF   SEAWORTHINESS. 

Sect.  I.  —  General  Doctrine  of  Seaworthiness. 
Gencr^  doc-      §  243.  In  every  policy  of  marine  insurance  there  is  an  im- 

trine  of  sea-  *  ,  ,  . 

worthiness.  plied  warranty  that  the  ship  shall  be  seaworthy  for  the  vogage. 
Meaning  of  the  ^7  which  is  meant  that  she  shall  be  in  a  fit  state,  as  to  repairs, 
imphed  war-  equipments,  crew,  and  all  other  respects,  to  encounter  the 
worthiness.        ordinary  perils  of  the  voyage  injured  at  the  time  of  sidling 

on  it.  (a)  •^ 

Importance  of  There  is  nothing  in  the  law  of  marine  insurance  more  im- 
rtricrcom*ii-  portant,  both  with  a  view  to  the  benefit  of  commerce  and  the 
ance  with  it.      preservation  of  human  life,  than  to  enforce,  as  far  as  possible, 

a  strict  compliance  with  this  warranty ;  as  otherwise  the  effect 
of  insurance  might  be  to  render  those  who  were  protected 
from  loss  by  the  policy  exceedingly  careless  about  the  condi- 
tion of  the  ship  and  the  consequent  safety  of  the  crew,  (b) 
The  ship's  The  courts,  accordingly,  have  held  that  the  seaworthiness 

worthy  for  the  of  the  ship  for  the  voyage,  when  she  sails,  is  a  condition  pre- 
Ihl^Milt^hi!  cedent  to  the  underwriter's  liability  for  any  loss  incurred  in 
condition  pre-    the  couTse  of  the  voyagc. 

cedent  to  the  -ta     %        i  i  -r       -i    -i-n,      «  i 

underwriter's  If  shc  be  uot  80  scaworthy,  says  Lord  EUenborougn, 
icwlncuwed "^  "  ^^°^  whatever  cause  this  may  arise,  and  though  no  fraud 
after  sailing.       ^y^g  intended  on  the  part  of  the  assured,  the  underwriters 

may  answer,  *  We  are  not  liable.' "  (c) 

The  premium  is  paid,  says  Mr.  J.  Lawrence,  "  in  order 

that  the  owner  of  a  ship  which  is  capable  of  performing  the 


(a)  Per  Parke,  B.,  5  Mees.  &  Wels.  Rep.  276.,  and  of  Lord  Redesdtk  in 

414.  Wilkie  v.  Geddes,  3  Dow,  60. 

(&)  See  the  observations  of  Lord  (c)  Wedderburn  v.  BeU,  1  Camp*!* 
Eldon  in  Douglas  v.  Scougall,  4  Dow's 
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voyage  may  be  indemnified  against  certain  continccencies ;  and  General  doc- 

•  .  .  .  .        .  .  trintf  of  sea- 

if  the  consideration  fails,  the  obligation  fails.''  {d)  worthiness. 

If,  indeed,  as  in  policies  "a^  and  fromy^  the  risk  attaches kI 
before  sailing^  and  the  ship,  while  in  the  port,  be  in  a  state 
of  seaworthiness  commensurate  with  her  then  rish^  her  sub- 
sequently sailing  in  a  state  of  unseaworthiness  for  the  voyage 
will  not  avoid  the  policy  ab  initioy  so  as  to  entitle  the  assured 
to  a  return  of  premium  (e) ;  and  in  the  same  way,  if  she  be 
lost  in  the  course  of  a  river  navigation,  the  underwriters  will 
be  liable,  provided  her  then  state  of  equipment  was  adequate 
to  her  then  risk,  although  it  might  not  be  such  as  to  constitute 
a  state  of  seaworthiness  for  her  sea  voyage.  (/) 

Whether  the  assured  were  ignorant  of  the  unseaworthiness  And  vhetLer 
of  the  ship  or  not  can  make  no  difference ;  if  the  ship  were  knevr  of  the 
not,  in  facty  seaworthy  at  the  outset  of  the  adventure,  either  ^l^^f^ 
in  the  degree  commensurate  with  her  then  risk,  or  for  the  ship  or  not 
voyage,  that  state  of  things  never  existed  which  was  the  sole  ference. 
foundation  for  the  underwriter's  promise,  and  he  consequently 
<5an  never  be  bound  thereby. 

Hence,  as  Lord  Eldon  says,  ^'  it  is  not  necessary  to  inquire 
whether  the  owners  acted  honestly  and  fairly  in  the  transac- 
tion; for  it  is  clear  law  that,  however  just  and  honest  the 
intentions  of  the  owner  may  be,  if  he  is  mistaken  in  the  fact, 
and  the  vessel  is,  in  fact,  not  seaworthy,  the  underwriter  is 
not  liable,  {g) 

Thus,  where  the  owner  had  procured  his  ship  to  be  sur- 
veyed and  fully  repaired,  as  the  shipbuilder  thought,  before 
sailing,  but  she  proved  to  be  unseaworthy  from  a  latent  de- 
fect (the  unsoundness  of  some  timbers  nqar  her  keel),  which 
was  not  discovered  during  the  survey  or  repair.  Lord  Mans- 
field held  that  the  underwriter  was  discharged  from  his  liabi- 
lity by  the  mere  fact  of  unseaworthiness,  however  innocent 


{d)  In   Christie  v.  Secretan,  8  T.  (/)  See  per  Parlce,  B.,  in  Dixon  «. 

Rep.  192.  Sadler,  5  Mees.  &  Wels.  414. 

(e)  Annan  o.  Woodman,  S  Taunt  (g)  Per  Lord  Eldon  in  Douglas  «. 

299.  Scougall,  4  Dow's  Cases,  276. 


654 


IMPLIED   WABBANTIES. 


General  doe- 
trine  of  sea- 
worthiness. 

And  whether 
the  insurance 
is  effected  by 
the  owner  of 
the  ship,  or 
only  by  the 
owner  of  the 
goods. 


The  implied 
warranty  of 
seaworthiness 
may  be  waived 
by  consent  of 
underwriters. 


If  a  ship  having 
originally  sailed 
unseaworthy 
put  back  ou 
dificovering  the 
defect,  and 
then,  after  hav- 
ing remedied  it, 
by  consent  of 
the  under- 
writers, sail  a 
second  time, 
seaworthy,  for 
the  voyage, 
the  original  un« 
seaworthiness 
is  no  defence 
with  regard  to 
8  loss  in  no  de- 
gree connected 
with  it. 
Weir  ».  Aber- 
deen, 2  B.  & 
Aid.  320. 


the  plaintiff  might  have  been,  and  however  cautioufily  he 
might  have  acted.  (A) 

Upon  the  same  principle  it  is  that  the  warranty  of  seawor- 
thiness is  equally  implied,  whatever  may  be  the  subject  of 
insurance ;  and  applies  no  less  to  insurances  effected  by  the 
owner  of  the  goods  than  to  those  effected  by  the  owner  of  the 
ship.  Thus,  in  an  action  brought  by  an  innocent  shipper  of 
goods  (who  had  no  interest  whatever  in  the  ship),  on  proof 
being  given  that  the  ship  was  unseaworthy  when  she  siuled. 
Lord  Mansfield  nonsuited  the  plaintiff;  saying,  that  the  im- 
plied warranty  could  not  be  dispensed  with  in  any  case(t); 
and  this  is  now  well  understood  to  be  the  law  of  England  on 
this  subject,  (j) 

The  proposition,  indeed,  "  that  the  implied  warrant  of 
seaworthiness  cannot  be  dispensed  with  in  any  case,"  though 
unquestionably  true  as  a  general  rule,  must  yet  be  understood 
with  some  limitations ;  for  the  following  case  shows  that  if  a 
ship,  having  originally  sailed  in  an  unseaworthy  state,  puts 
back  immediately  on  discovering  the  defect,  and  the  under- 
writers agree  to  waive  the  objection,  and  allow  her  to  proceed 
on  her  voyage  a  second  time  {an  which  occasion  she  sails  sear 
worthy),  they  cannot  afterwards  set  up  the  plea  of  her  original 
unseaworthiness  as  a  defence  agtunst  any  subsequent  loss, 
totally  unconnected  therewith. 

An  insurance  was  effected  "  on  ship  and  outfit,"  for  a  voy- 
age ^^  at  and  from  London  to  Bahia,^^     The  ship  sailed  from 
London  on  her  voyage,  with  a  cargo  of  iron,  and  on  going 
down  Channel,  encountered  bad  weather,  and  made  so  much 
water,  that  it  became  evident  she  was  overloaded^  and  could 
not  continue  her  voyage  in  safety  unless  she  were  lightened. 
The  master  took  the  ship  into  Ramsgate  harbour,  and  there, 
with  the  consent  of  the  underwriters,  expressed  by  a  memo- 
randum on  the  policy  (A),  unshipped  part  of  the  iron;  and, 


(A)  Lee  r.  Beach,  Park,  468.  8th 
ed. 

(t)  Oliver  V.  Cowley,  Park  on  Ins. 
470.  8th  ed. 

{j)  The  law  is  the  same  in  the 
United  Sutes,  see  1  Phillips  on  Ins. 
308,  309. 


(*)  In  these  terms,  **  R  is  tgrtd 
that  the  thip  may  bad,  miJoad,  aadfi' 
load  goods,  and  disekarye  part  <f  ^ 
cargo  at  Bamsgate," 
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having  done  so,  proceeded  on  his  voyage,  in  the  course  of  General  doc- 
which  the  loss  occurred  which  was  the  subject  of  the  claim,  wo"tWn^*" 
and  which  was  wholly  unconnected  with  the  original  state  of 
unseaworthiness  of  the  ship  when  she  first  sailed /r(>m  London^ 
the  jury  found  that  the  ship  was  seaworthy  for  her  voyage 
when  she  sailed  from  Ramsgate,  The  court,  upon  this  finding 
and  on  the  whole  facts  of  the  case,  held  that  the  underwriters 
were  liable  for  the  loss.  (J) 

With  reference  to  the  argument  maintained  by  the  under-  Remarks  of 
writers,  that  in  consequence  of  the  ship's  having  originally  denonthu'" 
sailed  unseaworthy,  they  were  discharged  from  all  liability  for  doctrine, 
future  loss,  and  that  the  policy  was  thereby  completely  at  an 
end,  although  they  had  agreed  to  waive  the  objection,  and 
although  the  subsequent  loss  was  in  no  degree  connected 
with  the  original  unseaworthiness.  Lord  Tenterden  said  that 
he  was  surprised  at  the  proposition,  and  refused  to  accede  to 
it  on  the  ground  of  the  practical  inconveniences  which  would 
be  constantly  arising  from  its  adoption.     "  It  would  lead,"  he    • 
said,  "  to  dangerous  consequences,  by  opening  a  door  to  un- 
derwriters to  break  their  engagements  by  means  of  trivial 
circumstances,   the    effect   of  which   no   one   ever  contem- 
plated." (m) 

It  must   be  understood,  however,  that   this  doctrine  is  it  must  strictly 
strictly  limited  to  cases  in  which  there  is  clear  evidence  both  ^  confined  to 

•^  ^  ^  ^  cases  where  the 

that  the  underwriters  have  agreed  to  waive  their  objection  underwriters 
to  the  ship's  original  want  of  seaworthiness,  and  also  that  the  waive"S[rob- 
subsequent  loss  was  wholly  unconnected  therewith,  (n)  i^7s"*wh"n*^* 

unconnected 

§  244.  It  is  a  leading  principle  of  the  law  of  England  on  ginai  unsea/ 
the  subject  of  seaworthiness  that  if  the  ship  be  originally  sea*  ^o>"thmes8. 
worthy  for  the  voyage  insured  when  she  sails  on  it,  the  implied  warranty  is 

satisfied  if  the 
ship  be  sea- 
(/)  Weir  o.  Aberdein,  2  B.  &  Aid.     ycrsal  Ins.  Comp.,  ]  Peter's  Supreme   worthy  for  the 
320.  C.  Rep    1 70.     Chancellor  Kent,  how-   toyage  when  she 

(m)  Weir  ».  Aberdein.  2  B   &  Aid.     ever,  considers  that  the  argument  of  ***{*  •   *}*ere  is 
324,  Lord  Tenterden  in  its  favour  is  very   °^^[**^. 

(«)  The  doctrine  does  not  seem  ad-     weighty.     Comm.,  vol.  iii.  p.  289  ed.    gh^  fchall  co»!. 
mitted,   even  to   this  extent,   in   the     1844.  tinueto. 

United  Stetes.     f  M*Lanahan  o.  Uni- 
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General  doc- 
trine of  sea- 
worthiness. 


Thus,  on  in- 
surances out 
and  home,  sea- 
worthiness at 
the  cominence- 
xncnt  of  the 
outward  pas- 
sage satisfies 
the  implied 
warranty :  the 
ship  need  not 
be  seaworthy  at 
the  commence- 
ment of  the 
homeward  pas- 
sage, nor  at  any 
other  stage  of 
the  voyage. 

Bermon  v, 
Woodbridge, 
Dougl.  788. 


warranty  is  satisfied ;  the  assured  makes  no  warranty  that  the 
ship  shall  continue  seaworthy  in  the  course  of  it, 

"  Every  ship,"  says  Lord  Mansfield,  "  must  be  seaworthy 
when  she  first  sails  on  the  voyage  insured,  but  she  need  not 
continue  so  throughout  the  voyage."  (o)  "  She  may  cease  to 
be  so  in  twenty-four  hours  after  her  departure,  and  yet  the 
underwriter  will  continue  liable." (p)  "It  is  a  clear  and 
established  principle,"  says  Lord  Eldon,  "  that  if  a  ship  be 
seaworthy  at  the  commencement  of  the  voyage,  though  she 
becomes  unsea worthy  only  one  hour  after,  still  the  warranty 
is  complied  with,  and  the  underwriter  is  liable."  {q)  If  the 
vessel,  crew,  and  equipments  be  originally  sufficient,  the 
assured  has  done  all  that  he  contracted  to  do  ; "  he  makes  no 
warranty  to  the  underwriters  that  (he  ship  shall  continue 
seaworthy,  (r) 

Numerous  cases  have  been  decided  in  this  country  which 
illustrate  and  support  the  principles  thus  laid  down.  Thus, 
where  an  insurance  is  effected  on  a^  voyage  out  and  home,  the 
risk  being  entire  and  indivisible,  it  has  frequently  been  held 
sufficient  to  satisfy  the  implied  warranty,  if  the  ship  was  sea- 
worthy for  the  entire  voyage  when  she  first  sailed  from  the 
home  port  of  loading ;  and  it  is  not  necessary  that  she  should 
be  in  a  seaworthy  condition  on  sailing  from  the  out-port  on 
her  homeward  passage,  or  from  any  intermediate  port 

Thus,  where  the  voyage  insured  was  "  at  and  from  Hon- 
flcur  to  the  coast  of  Angola,  during  her  stay  and  trade  there, 
at  and  from  thence  to  her  port  or  ports  of  discharge  in  St 
Domingo,  and  at  and  from  St.  Domingo  back  to  Honfleur," 
Lord  Mansfield  said  that  if  this  was  one  entire  risk  (which, 
as  the  premium  was  entire,  he  held  it  to  be),  the  underwriters 
would  have  been  liable  if  the  ship  was  seaworthy  when  she 


(o)  In  Bermon  v.  Woodbridge, 
Dougl.  758. 

(p)  Per  Lord  Mansfield  in  Eden  v. 
Parkinson,  ibid.  755. 

(7)  In  the  case  of  "  The  Midsummer 


Blossom,"  V^atson  o.  Clarke,  1  Dow's 
Pari.  Cases,  344. 

(r)  Per   Parke,    B.,    in   Dixon  r. 
Sadler,  5  Mees.  &  Wels.  414,  415. 
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left  Honfleur,  though  she  had  not  been  so  at  Angola,  or  any  General  doc- 

n  xi  1  /•    1  /  \  trine  of  sea- 

ot  the  subsequent  stages  of  the  voyage.  (5)  worthiness. 

So,  where  a  ship  was  insured  "  at  and  from  Belfast  to  her  Houldsworth 
port  or  ports  of  loading  in  British  America,  during  her  stay  «.  Wise, 
there,  and  back  to  a  port  of  discharge  in  the  United  King- 
dom," &c.,  and  the  evidence  showed  that  she  was  seaworthy 
when  she  sailed  from  Belfast^  but  unseaworthy  when  she  left 
St.  Andrew's  on  the  homeward  passage,  the  counsel  for 
the  defendants  admitted  that,  having  been  thus  seaworthy  at 
the  commencement  of  the  risk,  the  implied  warranty  was 
satisfied.  {£) 

§  244.  The  preceding  cases  establish  the  principle  that  no  The  assured 

warranty  is  implied  that  the  ship,  in  point  of  staunchness  and  ranty  for  the 

repair,  shall  continue  seaworthy  throughout  the  voyage ;  it  is,  ^^"j^nj^ct 

moreover,  equally  certain  that  the  assured  makes  no  warranty  of  *e  master 

for  the  continued  good  conduct  of  the  master  and  crew  m  the  underwriter, 

course   of  the   voyage;   but  that  if  the  vessel,  crew,  and  liaw^for'jai 

equipment  be  originally  sufficient,  and  the  master  a  person  lo«  proxi- 

of  competent  skill,  the  assured  has  done  all  he  contracted  to  by  the  perils 

do ;  and,  therefore,  although  sucJi  master  and  crew  should  by  "j^ugh  \^^y 
their  acts  or  omissions  have  brought  the  ship  in  the  course  of  ^^  remotely 

,         ,        .  /.  1  .  1      x  occasioned  by  a 

the  voyage,  and  at  the  time  of  loss,  into  an  unseaworthy  (?.  «.,  state  of  unsea- 
uninsurable)  state,  ye^the  underwriter  will  be  liable  for  all  J^ip'erinduced 
loss  which,  though  remotely  occasioned  by  such  superinduced  **y  **^f  "cu  or 

,  ,  ,  omissions  of  tlie 

state  of  unseaworthiness,  is   yet  proximately  caused  by  the  master  and 

•1     •  1  •     X   /    \  crew,  provided 

perils  insured  against,  (w)  ^^^^  ^^^ 

"  It  is  the  duty  of  the  owner,"  says  Mr.  J.  Bayley,  "  to  ^J^'X**'^*"*^ 
have  the  ship  properly  equipped,  and,  for  that  purpose,  it  is  worthy  at  the 
necessary  that   he  should  provide  a  competent  master  and  of  the  voyage, 
crew  in  the  first  instance ;  but  having  done  this  he  has  dis- 

(«)    In     Kcrraon    t».    Woodbridge,  7  B.   &   Cr.   219.       Houldsworth    v. 

Dougl.  788.     See  tlie  case  of  Houlds-  Wise,  7  B.  &  Cr.  794.,  and  see  espc- 

wortli  V.  Wise.  cially  Phillips  v,  Hcadlam,  2  B.  &  Ad. 

(t)  Houldsworth  v.  Wise,  7  B.  &  380.     Dixon   v.    Sadler,   5   Mecs.    &   * 

Cr.  794.     See  also  S.  P.  Redman  v.  Wels.  405.     S.  C.  in  error,  8  Mees.  & 

Wilson,  14  Mees.  &  Wels.  47G.  Wels.   895.     Redman   v,   Wilson,    14 

(u)  Busk  V.  Royal  Exch.  Comp.,  2  Mees.    8c    Wels.    476.       Phillips    v. 

B.  &  Aid.  7.3.     Walker  ».   Maitland,  Nairne,  16  L.J.  C.  PI.  194. 
5  B.  &  Aid.  171.   Bishop  v.  Pcntland, 
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General  doc- 
trine of  sea- 
worthiness. 


Whether  the 
state  of  things 
which  occasions 
the  loss  has 
been  super- 
induced by  the 
acts  or  omissionM 
of  the*  master, 
crew,  or  other 
agents  of  the 
assured,  makes 
no  difference. 


A  ship  sea* 
worthy  at  the 
outset,  and 
provided  with 
a  competent 
captain  and 
crew,  is,  in 
consequence  of 
their  negligence 
in  heaving  over 
ballast,  render- 
ed  unseaworthy 
and  lost  by  the 
perils  of  the 
seas:  held,  that 
the  under- 
writer is  liable 
for  such  loss. 
Dixon  V.  Sad- 
ler, 5  Mees.  & 
Wels.  405 ; 
S.  C.  in  error, 
8  ibid.  895. 


charged  his  duty."  (r)  "  He  makes  no  warranty,"  says  Mr. 
B.  Parke,  "  that  the  vessel  shall  continue  seaworthy,  or  that 
the  master  and  crew  shall  do  their  duty  during  the  voyage; 
and  their  negligence  and  misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  hss  been  immediately 
occasioned  by  the  perils  insured  against,  {w) 

'^  And  no  distinction  can  be  made  in  this  respect  between 
the  omission  by  the  master  and  crew  to  do  an  act  which  ought 
to  be  done,  or  the  doing  an  act  which  ought  not,  in  the 
course  of  the  navigation.  It  matters  not  whether  a  fire, 
which  causes  a  loss,  be  lighted  improperly,  or,  after  being 
properly  lighted,  be  negligently  attended ;  whether  the  loss 
of  an  anchor,  which  makes  a  vessel  unseaworthy,  be  at- 
tributable to  the  omission  to  take  proper  care  of  it,  or  to  the 
improper  act  of  slipping  it  or  cutting  it  away ;  nor  could  it 
make  any  difference,  whether  any  other  part  of  the  equipment 
were  lost  by  mere  neglect,  or  thrown  away  and  destroyed  in 
the  exercise  of  an  improper  discretion  by  those  on  board."  (x) 

The  numerous  cases  by  which  these  positions  have  been 
illustrated  and  established  in  our  recent  jurisprudence  will  be 
considered  more  at  large  hereafter,  when  we  come  to  treat  of 
the  losses  covered  by  the  policy ;  we  will  here  merely  cite 
one  or  two  of  those  decisions  which  bear  more  particularly 
on  the  subject  of  unseaworthiness. 

A  ship  insured  in  a  time  policy  sailed  from  Rotterdam  for 
Sunderland,  properly  equipped  and  manned  for  the  voyage ; 
on  arriving  off  the  latter  place  the  master  commenced  heaving 
ballast  overboard,  as  was  proved  to  be  usual  on  such  oc- 
casions, and  while  this  was  being  done  a  strong  squall  sud- 
denly came  on,  which,  in  consequence  of  the  removal  of  the 
ballast,  tlurew  the  ship  on  her  beam  ends,  so  that  she  could 
not  be  righted  again,  but  sunk  and  became  a  complete 
wreck. 

The  substantial  question  on  the  pleadings  was,  whether 
the  assured  were  so  far  responsible  for  the  wilful  («.  e.,  negli- 


(r)  Per  Bayley,  J.,   in  Walker  v 
Maitland,  5  B.  &  Aid.  175. 

{to)  Per   Parke,   B.,   in    Dixon   t;. 
Sadler,  5  Mees.  &  Wels.  414. 


(j:)  Per    Parke,    B.,   in    Dixon  ». 
Sadler,  5  Mees.  &  Wels.  415. 
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gent  and  improper,  but  not  barratrous)  act  of  the  master  and  General  doc- 
crew  in  thus  rendering  the  vessel  unseaworthy  before  the  end  JorthhieT^ 

of  the  voyage,  as  to  discharge  the  underwriter  from  liability  

for  subsequent  loss,  which,  though  remotely  occasioned  by 
their  misconduct,  was  proximately  caused  by  the  perils  of 
the  sea.  The  court  held  that  they  were  not:  the  vessel, 
crew,  and  equipments,  having  been  originally  sufficient,  the 
assured,  they  considered,  had  done  all  he  contracted  to  do ; 
and  the  underwriters,  therefore,  must  be  liable  for  this  loss, 
which,  though  remotely  referable  to  the  misconduct  of  the 
master  and  crew,  was  the  immediate  effect  of  the  perils 
insured  against,  (y) 

Whether  the  state  of  unseaworthiness  which  occasions  the 
loss  be  superinduced  by  the  negligence  of  the  master  and 
crew,  or  of  other  parties  employed  by  the  assured  upon  the 
business  of  the  ship  in  the  usual  course  of  trade,  can  make  no 
difference.  A  ship  was  insured,  on  the  African  teak  trade,  for 
a  voyage  **  from  London  to  Sierra  Leone,  while  there,  and  back  A  siiip  sea- 
to  her  port  of  discharge  in  the  United  Kingdom ;  "  the  ship  ^g  saii^,  was 
after  her  arrival  outwards  was  loaded  with  teak  at  an  island  '®*^"<^«d  *<> 

such  a  state  of 

on  the  Sierra  Leone  river  by  the  African  natives,  (who  are  unseaworthi- 

genenilly  employed  in  that  trade  for  the  purpose,)  and  ha^dng  skilful  loadiug" 

completed  her  loading,  began  dropping  down  the  river  on  ^t|^^T^**^^ 

her  passage  home ;  it  was  soon  found,  however,  that,  owing  that  she  was 

in  all  probability  to  the  unskilful  loading  of  the  natives,  she  ashore  to  pre* 

had  become  so  leaky  as  to  be  unfit  to  put  to  sea,  and  having,  Jfjlj^^jj^.  ^'^^a 

on   examination,   been  pronounced    unseaworthy,   she   was  t*^**  ^^e  under- 

writers  were 

voluntarily  run  on  shore  to  prevent  her  sinking  in  the  river,  liable  for  the 
and  ultimately  sold  where  she  lay,  as  not  being  fit  for  repair,   ^^^^j^  ^ 
The  plaintiff  claimed  a  total  loss  by  the  perils  of  the  sea ;  —  Wilson, 
the  jury  having  at  the  trial  found  that  the  ship  was  seaworthy  Wels.  476. 
when  she  sailed  from  London,  the  only  point  raised  for  the 
decision  of  the  court  was,  whether,  upon  these  facts,  the  un- 
derwriters were  liable  for  a  loss  as  claimed  by  the  plaintiff. 


(y)  Dixon   V.  Sadler,   5    Mees.    &    Wels.  405.     S.  C.  affirmed  in  error,  8 
Meus.  &  Wels.  895. 
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General  doc- 
trine of  sea- 
worthiness. 


Further  illus- 
tration of  the 
principle  in 
cases  where  the 
original  state 
of  seaworthi- 
ness has  l)een 
adniitteti  hv  a 
special  clause 
in  the  policy. 


Where  a  ship, 
at  the  time  of 
losH,  has  been 
reduced  to  an 
unseaworthy 
state;  but  the 
loss,  though 
remotely,  occa- 
sioned by  the 
unseaworthi- 
ness, is  proxi- 
mately caused 
by  the  perils 
insured  against, 
tlicn,  if  the  ship 
is  admitted  to 
have  been  sea- 
worthy when 

• 

she  sailed,  the 
underwiter  is 
liable. 
Parfitt  V, 
Thompson, 
inMees.  & 
Wels.  .'J92. 


The  court  held  they  were ;  for  the  loss,  though  it  might 
remotely  have  arisen  from  the  negligence  of  the  natives,  was 
yet  proximately  caused  by  the  voluntary  stranding^  which 
was  a  peril  of  the  sea.  {z) 

The  principle  now  under  consideration  has  been  recently 
illustrated  in  two  cases,  where  the  policy  contained  a  clause 
by  which  the  ship  was  "  allowed  to  be  seaworthy  for  the 
voyage :  "  this  clause  having  been  decided  to  be  "a  dispensa- 
tion with  the  implied  warranty  of  seaworthiness,"  so  as  to 
preclude  the  underwriter  from  any  defence,  on  the  ground  of 
the  ship's  not  having  been  seaworthy  for  the  voyage  when 
she  sailed,  these  cases  stand  on  the  same  footing  as  though 
the  jury  had  expressly  found  the  fact  of  seaworthiness,  (a) 

In  the  first  of  these  cases,  which  was  also  on  a  ship  eo- 
ffagcd  in  the  African  timber  trade,  and  insured  **from 
Bristol  to  Sierra  Leone,  and  back,"  the  declaration  did  not 
in  tenns  aver  a  loss  by  the  perils  of  the  seas,  but  stated  that 
the  ship,  in  the  course  of  the  voyage,  by  the  violence  of  the 
winds  and  waves,  had  become  so  damaged  and  leaky  that  she 
was  obliged  to  run  for  Gambia  as  the  nearest  port  of  safety, 
where,  on  survey,  she  was  found  to  be  unseaworthy,  and  in- 
capable of  prosecuting  her  voyage  without  repairs,  which  it 
was  impossible  for  her  either  to  procure  at  Gambiay  or  go 
elsewhere  to  obtain,  in  consequence  of  which  she  was 
necessarily  sold  as  she  lay,  and  became  a  total  loss.  At  the 
trial  the  defendants  endeavoured  to  show  that  the  loss  had 
arisen,  not  from  any  of  the  perils  insured  against,  but  wholly 
from  the  decayed  and  unseaworthy  state  of  the  ship :  this, 
however,  the  judge  at  Nisi  Prius,  and  the  court  in  Banc, 
held  they  were  precluded  from  doing  by  their  admission  of 
seaworthiness ;  being  of  opinion,  that  even  supposing  the  loss 
to  be  distinctly  shown  to  have  been  occasioned  by  the  un- 
seaworthy state  of  the  ship  at  the  time  of  loss,  yet  tliat  this 
would  be  no  answer  to  the  action,  supposing  the  ship  to  have 
been  seaworthy  for  the  voyage  when  she  sailed,  as  the  under- 


(z)  Redman  r.  Wilson,  14  Mees.  &     lock  in  Parfitt  p.  Thompson,  13  Meei. 
Wels.  476.  &  Wels.  392. 

(m)  Sec  the  remarks  of  C.  B.  Pol- 
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writers  on  the  face  of  this  policy  had  admitted  her  to  be,  and  General  doc- 
the  loss  to  have  been  proximately  caused  by  the  perils  insured  worthiness. 


against,  as  the  court  held,  on  motion  in  arrest  of  judgment 
that  the  declaration  sufficiently  showed  it  was.  {b) 

In  the  next  and  latest  case  on  the  subject,  the  policy  also  The  under- 
contained  the  clause  "  the  ship  to  be  allowed  to  be  seaworthy  gygh  ^  poUcy  b 
for  the  present  voyage ; "  the  evidence  showed  that  the  ship  "°*  entitled  to 

*f  ^  •/   •/    '  *    claim  any  de- 

on  the  voyage  met  with  a  violent  hurricane,  by  which  she  duction  from 
was  so  damaged  as  to  be  obliged  to  run  for  the  Mauritius,  the  loss,  on  the 
where,  on  survey,  it  was  found  that,  from  the  dama£ce  caused  5^**""*^  ^^^^  **»« 

^  J '  '  ^5  damage  was 

by  the  storm,  and  from  the  age  and  decayed  state  of  the  ship,  partly  owing  to 

the  decavcd  !ind 

she  was  not  worth  I'epairing,  and  was  accordingly  sold.     It  unseaworthy 
appeared,  however,  upon  the  whole  evidence,  that,  but  far  s{^!fif/he 
the  storm^  the  decayed  parts  of  the   ship  would  have  been  ^^olc  loss  is 

-  -  ,      ,  n  ^  .1     ***'*y  referable 

strong  enough  to  enable  her  to  pertorm  her  voyage  with  to  the  perils  of 
safety.     The  plaintiff  claimed  a  total  loss  by  perils  of  the  phijj^ps  ^, 
seas ;  the  jury  were  told  to  find  for  the  plaintiffs,  if  they  Nairne, 

lu  \j»  J,  C»  PI* 

thought  "  that  the  cost  of  repairing  the  damage  arising  from  194. 
the  perils  insured  against  would  have  been  greater  than  the 
value  of  the  ship  if  repaired ; "  and  accordingly,  under  this 
direction,  they  found  for  the  plaintiffs  to  the  full  extent  of 
their  claim;  and  the  court,  as,  upon  a  careful  examination 
of  the  evidence,  they  saw  no  ground  for  thinking  that  any 
repairs  were  included  by  the  jury  in  their  estimate,  except 
such  as  were  fairly  referable  to  perils  of  the  seas,  refused  to 
grant  a  new  trial,  (c) 

It  follows  from  this  case,  and  also  from  what  fell  from  the 
Court  of  Exchequer  in  giving  judgment  on  the  motion  in 
arrest  of  judgment  in  Parfitt  u.  Thompson  {d)y  that  if  the 
ship  be  admitted  to  have  been  seaworthy  when  she  sailed^  no 
subsequent  state  of  unseaworthiness  can  preclude  the  assured 
from  recovering  for  loss  immediately  caused  by  the  perils 
insured  against,  though  the  state  of  the  ship  at  the  time  of 
loss  may  be  such  as  to  render  the  damage  caused  by  those 


(6)  Parfitt  v.  Thompson,   13  Mecs.         (c)  Phillips  v,  Nairne,  16  L.  J.  C. 
&  WeU  392.  H.  194. 

(<f)  13  Mees.  &  Wcls.  896. 

una 
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General  doc-      perils  greater  than  it  might  have  been  had  the  ship  been 

trine  of  sea-  -. 

worthiness.  SOUnQ. 


Qutere,  whe- 
ther, if  a  ship 
be  reduced 
during  the  voy- 
age to  an  un- 
seaworthy  state 
by  the  gross 
negligence  of 
the  assured  in 
not  repairing, 
and  the  loss  be 
distinctly 
shown  to  have 
proceeded  from 
such  state  of 
unseaworthi- 
ness, the  un- 
derwriter is 
discharged 
from  his  liabi- 
lity? 

Hollingworth 
o.  Brodrick, 
7  Ad.  &  £il. 
p.  40. 


Remarks  of 
Lord  Denman. 


§  245.  The  broad  principle,  in  fact,  is,  that  if  the  ship  were 
seaworthy  when  she  sailed,  no  after  state  of  unseaworthiness, 
however  caused,  can  disentitle  the  assured  from  recovering 
for  loss  proximately  caused  by  the  perils  insured  against 

The  only  passage  in  any  of  the  modem  English  decisions 
which  seems  at  all  inconsistent  with  the  rule  thus  laid  down, 
is  a  dictum  of  Lord  Denman,  in  the  case  of  Hollingworth  p. 
Brodrick  {e\  which  was  decided  in  the  Court  of  King's 
Bench  about  two  years  before  the  case  of  Dixon  v.  Sadler  in 
the  Exchequer.  In  that  case,  to  a  declaration  on  a  time 
policy  alleging  a  loss  by  the  perils  of  the  seas,  the  defendant 
pleaded,  in  substance,  that  during  the  time  for  which  the 
ship  was  insured,  and  before  the  loss,  the  ship  had  become 
Unseaworthy;  that  the  plaintiff  might  and  ought  to  have 
repaired,  and  rendered  her  seaworthy  at  a  reasonable  cost  as 
compared  to  her  value ;  that  he  had  not  done  so ;  and  that 
the  ship  remained  unseaworthy  at  the  time  of  the  loss.  The 
plaintiff  demurred  specially  to  this  plea,  because  it  did  not 
show  that  the  loss  arose  from  the  unseaworthiness  ;  and  on  this 
ground  the  whole  court  agreed  that  the  plea  was  bad,  being 
unanimously  of  opinion  that  a  state  of  unseaworthine^, 
arising  from  the  negligence  of  the  master  and  crew  during 
the  voyage,  could  never  be  a  good  defence  for  the  under- 
writer, unless,  at  all  events,  it  distinctly  appeared  that  the 
loss  was  connected  with  it :  with  regard  to  the  point  whether 
it  could  be  a  defence,  even  as  regards  losses  clearly  shown  to 
have  arisen  from  it  (as  e.  g.  where  the  ship  sinks  in  conse- 
quence of  the  master^s  neglecting  to  repair  a  dangerous  leak 
which  might  easily  have  been  stopped).  Lord  Denman  said,  '^  I 
own  I  feel  a  doubt  whether,  if  it  were  distinctly  averred  that 
the  ship  had  by  gross  negligence  been  brought  during  the 
voyage  to  a  condition  in  which  she  would  not  be  insurable, 
that  might  not  be  a  defence.     It  is  certainly  a  new,  and  per- 


(c)  7  Ad  &  £11  40. 
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haps  a  dangerous  one ;  but  I  think  that,  if  it  were  clearly  made  General  doc- 
out,  the  assured  could  not  say  that  the  loss  was  by  the  perils  worthine&s! 


insured  against."  The  opinion,  thus  doubtfully  expressed  by 
Lord  Denman,  does  not  seem  to  have  been  shared  by  the 
rest  of  the  court  (/),  and  certainly  appears  to  be  at  variance 
with  the  current  of  the  later  decisions  in  this  country  (^), 
though  adopted,  as  we  shall  presently  see,  in  the  jurispru- 
dence of  the  United  States.  (A) 

Upon  the  whole  it  seems  better  to  rest  the  English  rule 
on  the  broad  principle,  "  that  no  warranty  of  seaworthiness 
is  implied,  except  at  the  commencement  of  the  voyage." 

§  246.  In  this  same  case  of  HoUingworth  v.  Brodrick,  in-  IsunseaworthU 
deed,  Mr.  J.  Patteson,  while  expressing  his  adherence  to  the  a^pUot'or^any 
above  principle  as  a  general  rule,  yet  said  that "  unseaworthi-  °*^®''  p**^^*: 
ness  for  want  of  a  particular  description  of  crew  is  an  excep-  tionof  thecrew 

..^.111  1  .in  the  course  of 

tion  to  the  rule,  because  one  crew  may  be  necessary  m  one  the  voyage,  an 
part  of  the  voyage,  and  another  in  another."  (t)  exception  to 

Thus,  for  instance,  if  usage  requires  that  at  a  particular  rule,  that  no 
stage  of  the  voyage  the  ship  should  take  a  pilot  on  board  seaworthiness 
before  entering  an  intermediate  port,  or  that  of  her  destina-  ^*^^t*^'  **" 
tion,  it  has  been  inferred,  that  her  failure  to  do  so,  in  conse-  commencement 
quence  of  which  a  loss  accrues,  will  discharge  the  under- 
writers from  their  liability,  although  the  loss  may  be  proxi- 
mately caused  by  the  perils  insured  against,  and  the  ship 
have  been  in  all  respects  seaworthy  at  the  conmiencement  of 
the  voyage. 

The  course,  however,  of  the  more  recent  English  jurispru-  SemUe,  except 
dence  on  this  subject  will  not  warrant  us  in  laying  down  the  by  act  of  par- 
rule  thus  broadly;  on  the  contrary,  the  true  position  seems  negiSenceof 

the  master  in 
not  having  a 
pilot  on  board 
(/)  Mr.  J.    Littledale   and  Mr.  J.     lips'on  Ins.  330 — 335.  Kent's  Comm.,   on  entering  any 

Patteson.  vol.  iii.    pp.  288,  289.  ed.  1844.     In  intermediate 

{g)  Dixon  t>.    Sadler,   5   Mees.    &  note  (a),  p.  288.,  the  learned  commen-  Pprt» ''iU  not 

Wels.405.  8Mecs.&\Vel8.895.   Red-  tator  refers  to  the  case  of  Hollbgworth  ul^dewiter*' 

man  o.  Wilson,  14  Mees.  &  Wels.  476,,  v,  Brodrick,  as  supporting  the  Ameri-  f^^^  liability 

and  see  especially  the  language  of  C.  B.  can  doctrine.  for  loss  oeca- 

PoUock    in    the    case    of    Parfitt   v,  (>)  See  the  remarks  of  Patteson,  J.,  tioned  indeed 

Thompson,  13  Mees.  &  Wels.  392.  in  HoUingworth  v.  Brodrick,  7  Ad.  &  ^7  ^*n*  ^^ » 

W  Sec  the  c.«»  collected  inl  Phil.  Ell.  48.  S^S^b^ 

n  u  4 
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General  doc- 
trine of  sea- 
worthiness. 

the  perils  of  the 
sea. 


Phillips  V, 
Head)  am, 
2  B.  &,  Ad. 
880. 


Want  of  a 
pilot  on  enter- 
ing home  port 
of  destination 
where  required 
by  act  of  par- 
liament, dis- 
charges the 
underwriter. 
Law  V.  Hol- 
lingworth, 
7  T.  Rep.  160. 


to  be,  that,  except  where  required  by  the  positive  regulations 
of  an  act  of  parliament  (which,  as  Mr.  J.  Patteson  puts  it, 
have  the  effect  of  creating  an  intermediate  voyage,  on  which 
the  ship  is  not  seaworthy  without  a  pilot)  (/),  the  negligence 
of  the  master  in  not  taking  a  pilot  on  board  in  entering  a  port 
at  any  intermediate  stage  of  the  voyage,  where  usage  requires 
him  to  do  so,  will  not  discharge  the  underwriters  from  their 
liability,  provided  the  ship  were  seaworthy  when  she  sailed, 
the  master  and  crew  originaDy  competent,  and  the  loss, 
though  remotely  occasioned  by  the  want  of  a  pilot,  be  proxi- 
mately caused  by  the  perils  insured  against.  (A) 

Thus,  the  captain  of  a  ship  insured  "  from  Liverpool  to 
Sierra  Leone,  and  back  to  her  ports  of  discharge  in  the 
United  Kingdom,"  on  arriving  off  Sierra  Leone  (where 
there  is  an  establishment  of  pilots,  and  where  it  is  usual  for 
all  ships  going  in  or  out  of  the  river  to  take  one),  made  signals 
for  a  pilot  to  come  off;  but  as  none  did  so,  after  waiting 
some  hours,  he  took  his  ship  in  without  one,  in  doing  which 
she  struck  the  ff round,  and  was  lost  by  the  perils  of  the  seas ; 
the  jury,  on  the  facts,  found  that  the  master  had  acted  with  a 
wise  discretion,  and  as  a  prudent  man  ought  under  the  cir- 
cumstances :  the  court  thought  this  a  correct  conclusion  fjrom 
the  evidence,  but  intimated  that,  even  had  it  been  otherwise, 
and  the  loss  had  appeared  to  have  been  remotely  occasioned 
by  the  negligence  or  mistake  of  the  master,  yet,  assuming  him 
to  have  been  originally  a  person  of  competent  skill,  the  un- 
derwriters would  have  been  liable,  for  the  loss  was  proxi- 
mately caused  by  the  perils  insured  against.  (/) 

In  the  case  of  Law  v.  Hollingworth,  the  facts  were  these: 
The  ship  was  insured  on  a  homeward  voyage  ^^  from  Stettin 
to  London ; "  the  captain  took  a  pilot  on  board  at  Orfordness, 
but  improperly  allowed  him  to  leave  the  ship  at  Halfway 
Reach ;  after  which,  and  before  she  came  to  her  moorings, 


(J)  In  Hollingworth  v,  Brodrick,  7 
Ad.  &  £11.  44. 

(ft)  Phillips  r.  Headlam,  2  B.  &  Ad. 
380.  Law  r.  Hollingworth,  7  T.  Rep. 
160.,  as  commented  upon  by  Patte- 


son, J.,  7  Ad.  &  £11.  44.,  and  by  Chief 
J.  Tindal  in  8  Mees.  &  Wels.  900. 

(/)  Phillips  V,  Headlam,  9  B.  &  Ad. 
S80. 
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tbe  sbip  was  lost :  the  court  held  that  the  underwriters  were  General  doc- 
not  liable  for  this  loss,  on  tbe  ground  that  at  the  time  of  loss  worthiness, 
the  sbip  was  unscaworthy  for  want  of  a  pilot,  owing  to  the 
negligence  of  the  captain,  (m) 

It  is  obvious  that  this  case,  on  the  broad  ground  assumed  Remarks  on 
by  the  court,  is  inconsistent  with  the  current  of  the  recent  its  true  effect 
authorities,  dnd  especially  with  what  fell  from  the  judges  in  •* ""  authority, 
tbe   case   of  Phillips   v.   Headlam.     The   courts,   however, 
instead  of  overruling  it,  have  preferred  putting  it  upon  a 
narrower  ground  than  that  assumed  as  the  basis  of  decision 
by  the  judges  who  tried  it,  but  quite  consistent  with  the  facts 
of  the  case,  viz.  that  the  ship  at  the  time  of  loss  had  not  a 
pilot  on  board,  as  required  by  act  of  parliament  (the  then 
Pilot  Act  of  5  G.  2.  c  20.). 

Thus  Mr.  Justice  Patteson  says,  "  In  Law  w.  Hollingworth 
there  was  an  intermediate  voyage,  if  I  may  so  say,  constituted 
by  act  of  parliament,  upon  which  voyage  the  ship  was  not 
seaworthy  unless  she  had  a  pilot."  (n)  And  Chief  Justice 
Tindal  in  reference  to  the  same  case  says,  "  The  decision 
may  be  maintainable  on  the  ground  of  an  impUed  warranty 
to  observe  the  positive  regulations  of  an  act  of  parliament ; 
but  if  it  is  to  be  taken  as  an  authority  that  the  implied  war- 
ranty on  the  part  of  the  assured  extends  to  acts  of  negligence 
on  the  part  of  the  master  and  crew  throughout  the  voyage, 
wc  think  it  cannot  be  supported  against  the  weight  of  the 
later  authorities."  {o) 

■  The  law  in  England,  therefore,  upon  this  point,  must  be  Result  of  the 
taken  to  be  that,  except  where  required  by  the  positive 
regulations  of  an  act  of  parliament,  the  captain's  negligence 
in  not  having  a  pilot  on  board  at  any  intermediate  stage  of 
the  voyage,  or  in  entering  the  port  of  destination,  whereby  a 
loss  accrues,  will  not  discharge  the  underwriters  from  their 
liability  if  such  loss  be  proximately  caused  by  the  perils 
insured  against,  and  the  master  and  crew  were  originally 
competent. 

(m)    Law   V,    Hollingworth,   7    T.  (o)  Per  Tindal,  C.  J.,  in  delivering 

Rep.  160.  the  judgment  of  the  Exchequer  Cham- 

(n)  In  Hollingworth  v.  Brodrick,  7  ber  in  Sadler   r.   Dixon,  8   Mecs.  & 

Ad.  &  Ell.  44.  Wcls.  900. 


cases. 
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General  doc-  It  18  another  question,  whether  it  would  not  be  a  breach 

wo"thtne«r  ^^  ^^^  implied  warranty,  if  the  master  should  sail  out  of  any 

r~       r.  intermediate  port,  or  from  the  out  port  on  his  return  voyage, 

cominff  out  of  without  a  pilot,  where  one  was  required  by  usage, 

where  pilots  are  Lord  Tenterden  answers  this  question  in  the  affirmatiye. 

kept  and  re-  «  j^  ^       yye  conceded,"  savs  his  lordship,   "  that  a  yessel 

quired,  is  un-  ^  ^  j  i  ' 

seaworthy  with-  coming  out  of  harbour  must  have  a  pilot,  because  the  captain 
seaworthy  has  it  in  his  power  always  to  procure  one  (/?) : "  and  upon  the 

sailed  on  th"      grouud  thus  suggcstcd,  the  distinction  seems  very  reasonable, 
voyage.  i^  the  casc  of  Law  v.  Hollingworth  a  point  was  raised,  but 

not  decided  by  the  court,  whether,  supposing  the  master  to 

have  taken  on  board  a  pilot,  whom  he  believed,  and  who 

be  an^unquaii-    represented  himself  to  be  duly  qualified,  but  who  in  fact  was 

lied  person,  yet  ^^^  ^     ^^  underwriters  would  be  liable  (q) ;  it  seems  clear 

if  captain  oona  '  ^'■^ 

fde  thought  upou  the  principle  of  the  later  authorities,  that  if  the  master 

the  underwriter  was  Originally   Competent,  if  he   acted  to  the  best  of  his 

dischar^^ed^^  judgment,  and  the  loss  was  directly  caused  by  the  perils 

Sembie,  insurcd  against,  they  would. 

Doctrine  of  sea-  §  247.  The  great  leading  principle,  therefore,  of  the  English 

the  United  doctrine  of  scaworthincss  is,  that  there  is  no  implied  warranty 

fhTrrapH^*^'  ^^  seaworthiness  except  at  the  commencement  of  the  voyage ; 

warranty  be-  on  this  point  the  law  in  the  United  States  is  at  variance 

yond  the  com- 
mencement of     with  our  own,  and  gives  a  wider  extent  to  the  implied  war- 

e  voyage.  yauty ;  it  is  there  held  that  the  assured  is  bound  not  only  to 
have  his  vessel  seaworthy  at  the  commencement  of  the  voyage, 
but  to  keep  her  so,  as  far  as  it  depends  on  himself,  during 
the  continuance  thereof,  and  at  the  commencement  of  all  its 
subsequent  stages.  Thus  the  underwriters  in  the  United 
States  arc  held  discharged  from  any  loss  which  can  be  dis- 
tinctly shown  to  have  arisen  from  the  negligence  or  mis- 
conduct of  the  assured  in  not  keeping  the  ship  in  a  proper 
state  of  repair,  (r) 


(/))  See  the  remarks  of  Lord  Ten-  (r)  See    the    cases   collected  io  I 

terdcn  in  Phillips  v.  Headlam,  2  6.  &     Phillips   on    Ins.    330 335.     Keots 

Ad.  382.  Comm.,  vol.  lil  pp.  288, 289.  ed.  1844. 

{q)  See  Lord  Kenyon's  judgment, 
7  T.  Rep.  162. 
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Unseaworthiness,   however,   thus  arising  after   the   com-  General  doc- 
mencement  of  the  voyage  has,  it  seems,  been  held  in  the  wortMn«M*" 
United  States,  not  to  have  a  retrospective  operation,  so  as  to  ^~  V —  '. ' 
destroy  a  just  claim  in  respect  of  losses  which  have  accrued  seems,  in  cases 
prior   to   the   breach  of  the   implied  warranty  (5);    and  it  is  distinctly 
.   further  seems,  after  some  fluctuation  in  the  decisions,  to  be  f^**^"  *®  ^^^^. 

been  occasioned 

the  better-established  doctrine  there,  that  if  the  ship  sailed  by  the  subse- 
seaworthy  for  the  voyage,  subsequent  unseaworthiness  shall  unseaworthi- 
not  operate  as  a  defence,  except  where  the  loss  is  distinctly  "^'if^ff!"^^ 
shown  to  have  been  occasioned  by  it,  and  the  unseaworthiness  have  arisen 
itself  to  have  arisen  from  the  negligence  or  misconduct  of  genceormis- 
thc  assured  or  his  agents  (t) :   where  the  loss  is  totally  un-  ^^^'^^^'^^^  of  the 

^5  \  /  -^  assured  or  his 

connected  with  the  subsequent  state  of  unseaworthiness  it  agents, 
cannot  avail  as  a  defence  for  the  underwriters :  for  instance 
if  the  master  should  omit  to  take  a  pilot  in  entering  an 
intermediate  port,  and  the  ship  should  be  afterwards  lost  by 
capture; — or  should  sail  from  such  port  with  an  insufiicient 
number  of  anchors,  and  the  ship  be  afterwards  burnt  by 
lightning,  —  the  underwriters  would  no  more  be  able  to  plead 
unseaworthiness  as  an  answer  to  a  claim  for  such  losses  in 
the  United  States  than  they  would  in  this  country. 

Even  with  these  limitations  the  American  doctrine  throws  The  Engli&n 
a  very  extensive  responsibility  on  the  assured,  and  must  in  feeble.*  ^'^ 
many  cases  prevent  him  from  deriving  a  fair  degree  of 
protection  from  his  contract :  the  law,  as  understood  in  this 
country,  seems  decidedly  preferable  both  as  giving  the  assured 
a  more  complete  indemnity,  and  also  preventing  many  nice 
and  difficult  inquiries  which  the  other  system  has  a  direct 
tendency  to  produce,  (m) 

§  248.  Hitherto  we  have  only  considered  the  nature  and    Q«««.  bas  the 

.  ^  .  ,     .  implied  war- 

extent  of  the  implied  warranty  ot  seaworthiness  m  relation  ranty  of  sea- 
worthiness the 

same  extent 
(«)  See  1  Phillips  on  Ins.  330,  331.     case  of  Hollingworth  v,  Brodrick  (see    and  import  in 
Kent's   Comm.,  vol.  iii.  p.  288.  note     avprd)  as  an  authority  for  these  posi-    *""*  **  '^  ^oy- 
W.ed.  1844.  tions.  age  policies. 

(t)  See  the  cases  collected  In  1  Phil-  (v)  See    the    remarks  of    Mr.   B. 

lips  on  Ins.  333,  334.     Kent's  Comm.,  Parke,   Dixon  v,   Sadler,   5  Mees.   & 

vol.  iii.  pp.  288,  289.  ed.  1844.     The  Wels.  415. 
learned  commentator  cites  the  English 
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General  doc- 
trine of  sea- 
worthiness. 


Remarks  of  the 
judges  in  Hoi- 
ling  worth  v, 
Brodrick. 


Question  dis- 
posed of  in 
Dixon  V  Sad- 
ler, 5  Mccs.  & 
Wels.  405 ; 
8  ibid.  895. 


Remarks  of 
C.  J.  Tindal. 


to  voyage  policies ;  questions  have  been  raised  whether  it  has 
not  a  different  meaning  in  policies  on  time:  it  appears  to 
have  been  considered  that  as  several  distinct  voyages  might 
be  covered  under  one  time  policy,  the  assured  was  held  to  a 
warranty  of  seaworthiness  at  the  commencement  of  each  voyage 
during  the  time.  Thus  in  the  case  of  HoUingworth  v.  Brodrick, 
which  was  a  time  policy  for  a  year,  it  was  contended  for  the 
underwriters,  that  whatever  might  be  the  case  on  an  insurance 
for  a  voyage,  yet  under  a  time  policy  the  assured  was  bound 

• 

by  the  implied  warranty  to  keep  the  ship  seaworthy  for  the 
whole  period   covered   by  the  policy:    it   did   not   become 
necessary  formally  to  decide   the  point,   but  the  court  in- 
timated a  strong  opinion  that  there  was  no  diflference  in  this 
respect  between  a  voyage  and  a  time  policy :  "  It  is  contended," 
said  Mr.  J.  Littledale,  "  that  this  being  a  time  policy,  the 
sliip  was  to  be  kept  seaworthy  for  the  whole  time.     But  that 
does  not  follow.     This  is  a  policy  for  a  year,  many  vessels 
arc  insured  for  voyages  that  will  last  longer ;   but  the  im- 
plied warranty  as  to  them  is  only  that  they  are  seaworthy  at 
the  commencement  of  the  risk  insured."  {y)     Mr.  J.  Patteson 
said,  "  It  is  clear  that  the  implied  warranty  of  seaworthiness  is 
satisfied  if  the  ship  be  seaworthy  at  the  beginning  of  the 
risk.     I  do  not  know  of  any  distinction  on  account  of  the 
risk  being  for  time."  (w)    In  the  case  of  Dixon  t?.  Sadler,  it 
became  necessary  to  decide  the  point  on  which  the  Court  of 
King's  Bench  had  thus  intimated  their  opinion.     The  policy 
in  that  case  was  a  time  policy  for  six  months,  and  the  Court 
of  Exchequer  laid  it  down  that  the  obligation  of  the  assured 
as  to  the  seaworthiness  of  the  vessel  was  not  more  extensive 
in  a  policy  on  time  than  in  the  case  of  an  ordinary  policy, 
and   that,  as   there  was  no  contract   as   to   the  continuing 
seaworthiness  of  the  ship,  or  good  conduct  of  the  master  and- 
crew  in  the  one  case,  there  could  be  none  in  the  other,  (x) 
In  affirming  this  decision  in  the  Court  of  Exchequer  Chamber, 
Tindal,  C.  J.  said,  ^^  No  stress  was  laid  in  the  course  of  the 


(r)    HoUingworth    v.   Brodrick,    7 
Ad.  &  Ell.  47. 
(w)  Ibid. 


(x)  Dixon    V,  Sadler,   5   Meet.  & 
Wels.  415,  416. 
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argument  before  us  upon  any  distinction  to  be  taken  between   General  doc- 
the  implied  warranty  on  the  part  of  the  assured  as  to  the  JortJ 


iiness. 


seaworthiness  of  the  ship,  in  the  case  of  a  policy  on  a 
particular  voyage  and  on  a  time  policy ;  nor  do  we  think  that 
any  such  distinction  can  be  held  to  exist ;  at  all  events,  no 
distinction  by  which  the  obligation  on  the  part  of  the  assured 
in  the  case  of  a  time  policy  can  be  held  to  be  increased  or 
extended."  (y) 

But  although  these  authorities  conclusively  show  that  the  In  time  policies 
assured  on  a  time  policy  enters  into  no  implied  warranty  that  5e^n  such  a" 
the  ship  shall  continue  in  a  seaworthy  state  during  the  whole  state  of  sea- 

'•  ^  ^        ^  .  worthiness  at 

term  for  which  the  policy  is  effected,  yet  it  may  frequently  the  commence- 

,  ......  ..  1     .     f  /.  mentofthe 

become  a  question  in  policies  on  tune,  what  degree  of  sea-  nsk  as  to  make 
worthinessy  at  the  commencement  of  the  risk,  will  be  a  suf-  "u^'VI^  *^,? 

'  '  should  continue 

ficient  compliance  with  the  implied  warranty ;  as  to  this,  the  seaworthy 
most  general  answer  would  seem  to  be,  that  although  there  term :  she 
is  no  warranty  that  the  seaworthiness  shall  actually  continue  ™orthy^fOTthe 
throughout  the  whole  time,  yet  the  ship,  at  the  commence-  «erYice  on 

.,.  ,  which  it  is  con- 

ment  of  the  risk,  should  be  in  such  a  state  ot  seaworthiness  templated  to 
as  to  make  it  likely  it  should  so  continue.     In  such  policies,  duJ-nJuiT 
in  fact,  as  in  all  others,  it  is  quite  clear  that  the  degree  of  ^f™- 
seaworthiness  required  at  the  commencement  of  the  risk  must 
be  a  variable  quality,  depending  on  the  nature  of  the  service, 
or  of  the  voyage  on  which  the  ship  is  intended  to  be  employed 
during  the  term.     Thus,  supposing  two  ships  to  be  insured, 
each  for  twelve  months,  one  of  which  is  intended   to  be 
employed  in  the  Greenland  whale  fishery,  or  on  a  voyage  to 
the  South  Pole,  and  the  other  in  the  coasting  or  other  trade 
of  ordinary  risk,  it  is  clear  that  a  very  different  state  of 
strength,  equipment,  and  rigging  would  be  requisite  in  order 
to  make  these  ships  respectively  seaworthy,  (z) 

Thus,  to  take  a  case  which  actually  came  before  the  Court  Alexander  v. 
of  Exchequer  on  a  recent  occasion,  where  a  ship  was  insured  HiLT.  1846. 
"  for  twelve  months  from  the  date  of  her  arrival  at  Sydney,  ^^^^' 
in  port  or  at  sea,"  &c.  in  the  usual  form  of  a  timcL  policy,  and 
the  evidence  upon  the  whole  tended  to  show  that  when  the 

(y)  Per  Tindal,  C.  J.i  in  Sadler  v,        (x)  Per  Alderson,  B.,  in  the  argu- 
Dixon,  8  Mees.  &  Wels.  89S.  ment  on  Alexander  v.  Pratt. 
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ship  sailed  from  Sydney  under  this  policy,  the  intention  was 
that  she  should  sail  in  ballast  to  Valparaiso,  there  load  a 
cargo  of  guano  and  thence  proceed  with  it  to  Great  Britain, — 
the  court  clearly  intimated  that,  if  this  were  so,  the  slup 
ought  to  have  been  in  such  a  state  of  seaworthiness  when 
she  sailed  from  Sydney  as  to  have  fitted  her  for  encountering 
the  ordinary  perils  of  such  a  voyage,  by  way  of  Valparaiso  to 
Great  Britain,  as  the  parties  had  in  contemplation  when  she 
sailed,  (a) 

The  meaning,  therefore,  of  the  implied  warranty  of  sea- 
worthiness, as  applied  to  time  policies,  appears  to  be,  that 
the  ship,  when  she  sails  under  the  policy,  should  be  sea- 
worthy for  the  voyage  or  course  of  navigation  on  which  it  is 
contemplated  to  employ  her  during  the  terra ;  and  what  this 
is  must  be  ascertained,  either  by  the  charter  party,  if  there 
be  one,  or  else  from  the  testimony  of  the  master,  or  the  coi^ 
respondence  of  the  parties,  or  any  other  available  means  of 
evidence. 


There  are  de- 
grees of  sea- 
worthiness :  — 
seU'WorihiiUMt 
for  the  voyage  is 
one  thing,  sea- 
worthiness in 
port  quite 
another. 


§  249.  We  have  already  seen  that  the  underwriter  is  liable 
for  no  loss  after  the  ship  sails,  unless  at  that  time  she  was 
seaworthy  for  the  voyage ;  although,  however,  seaworthiness 
for  the  voyage,  at  the  time  of  sailing,  is  a  condition  precedent 
to  the  underwriter's  liability  ybr  loss  in  the  course  of  the  voyage, 
yet  it  is  not  necessarily  a  condition  precedent  to  the  policy's 
attaching. 

Under  policies  "  at  and  from,"  the  risk  will  attach  on  the 
ship  "at"  the  port,  provided  the  state  of  the  ship  be  com- 
mensurate to  her  then  risk,  and  such  policy  is  not  avoided, 
ab  initio,  so  as  to  entitle  the  assiured  to  a  return  of  premium, 
as  on  a  risk  that  had  never  commenced,  by  the  ship's  subse- 
quently sailing  in  a  state  of  unseaworthiness  for  the  voyage. 


(a)  Alexander  v.  Pratt,  argued  in 
the  Court  of  Exchequer,  Jan.  24. 
1846,  and  not  (I  believe)  reported  in 
print  As  it  was  not  clear  upon  the 
evidence  what  the  voyage  eonUmplated 
really  was,  and  as  the  pleadings  did 
not  satisfactorily  raise  the  question  as 


to  the  extent  of  the  implied  warranty 
under  such  a  policy,  the  court  sent  the 
case  down  for  a  new  trial,  with  leave 
to  amend  the  pleadings ;  but  the  cause 
having  been  compromised,  was  never 
again  bhnight  before  the  court 
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are,  in  fact,  degrees  of  seaworthiness :  seaworthiness  General  doc- 
oyage  is  one  thing;  and  seaworthiness  in  port,  or  for  worthiness. 


d  navigation^  ^-c,  quite  another.  (A) 
it  is  quite  certain  that  a  ship,  under  a  policy  ^^  at 
1,"  would  be  seaworthy  in  harbour  while  undergoing    . 
though  it  is  equally  clear  that  she  would  not  be  sea- 
or  the  voyage,  if  she  sailed  in  that  condition,  (c) 
that  degree  of  seaworthiness  is  which  is  requisite  to  Under  a  policy 
policy  "at  and  from"  attach  upon  a  ship  while  in  his  enough  to 
\  nowhere  been  very  accurately  laid  down.  Generally  s/^®  ^  mcep 
;,  it  may  be  said  that,  under  such  a  policy,  a  ship  will  that  the  ship 

,,  i^i       X         •  •  x*         A     xi        •  1     •/»  should  be  sca- 

lently  seaworthy  to  give  an  mception  to  the  risk,  it  worthy  for  the 
1  such  a  state  while  "  at "  the  port  as  to  be  capable  fj^^^ere*"  ^^'^ 
I  moved  from  one  part  of  the  harbour  to  another  for 
)ose  of  repair,  and  of  being  moved  alongside  its  wharfs 
I  there  in  order  to  take  in  her  cargo,  {d) 
\  port  "  at  and  from"  which  the  ship  is  insured  be  an 
and  the  ship  arrives  there  so  shattered  as  to  be  a 
reck  {e)y  or  in  such  a  state  as  to  be  unable  "  to  lie 
reasonable  security  till  she  is  properly  repaired  and 
i  for  the  voyage "(/),  the  policy  never  attaches, 
wever,  the  ship  under  such  policy  have  once  been  If  under  a 
le  port  in  such  .a  state  as  to  be  seaworthy  for  the  from"  the  sMp 
of  lying  there  to  be  repaired,  or  loaded  for  her  home-  ^*^**  °"f ®  ^*^" 

•^      °  ^  ^  ^  seaworthy  ybr 

)yage,  the  policy  attaches,  and  the  assured  is  not  the  port,  the 
to  a  return  of  premium,  as  on  a  risk  that  never  com-  avolded'^aS^at- 
because  the  ship  afterwards  sailed  from  the  port  in  '^  ^^  ^®'  ^^^' 

^  *  sequently  sail- 

)f  unseaworthiness  for  her  voyage,  (g)  ing  unsea- 

worthy  for  ike 

voyage, 
bcs  V.  Wilson,  Park  on  Ins.     8th  ed.,  and  in  Parmeter  v.  Cousins,  2 

fd.     Marshall  on   Ins.   147.  Camp.  257. 

.  Martin,  Park  on  Ins.  472.  {d)  Parmeter  v.  Cousins,  2  Camp. 

Imith  V.  Surridgc,  4  Esp.  25.  257.     Annan  t*.   Woodman,  3  Taunt. 

o.    Cousins,  2  Camp.   257.  299. 

Woodman,  3  Taunt.  299.,  (e)  Shaw  r.  Felton,  2  East,  109. 
cr  Parke,  B.,  in  Dixon  v.  (/)  Parmeter  v.  Cousins,  2  Camp. 
Vices.  &  Wcls.  414.  237.  The  law  is  the  same  in  the 
bes  V.  Wilson,  Park,  472.  United  States,  see  cases  cited,  1  Phil- 
Smith  t^.  Surridge,  4  Esp.  lips  on  Ins.  323.  Kent's  Comm., 
I  Lord  Kcnyon.  Lord  £1-  vol.  iii.  p.  289.  ed.  1 844. 
I  ruled  the  same  point  in  (^)  Annan  v.  Woodman,  3  Taunt. 
.  Martin,  Park  on  Ins.  472.  299. 
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General  doc- 
trine  of  sea- 
worthiness. 


There  are  dif- 
ferent degrees 
of  seaworthi- 
ness for  dif- 
ferent stages  of 
the  voyage. 


If  the  ship  be 
lost  in  any 
intermediate 
stage  of  the 
voyage,  so  that 
she  be  sea- 
worthy for  her 
then  risk,  this 
is  sufficient, 
though  she 
were  not  then 
seaworthy  for 
her  main 
voyage. 

If  the  prior 
state  of  unfit- 
ness for  the  sea 
be  made  good 
before  she 
sails  on  her  sea 
voyage,  it  is  no 
answer  to  an 
action  for  loss 
occurring  in 
such  voyage. 


"  The  condition  that  she  shall  be  seaworthy  for  her  voyage^ 
says  Mr.  J.  Lawrence,  "  does  not  attach  till  she  sails" (A) 

Of  course  if  she  ultimately  sails  unseaworthy  for  the 
voyage,  this,  according  to  the  rule  already  laid  down,  wholly 
discharges  the  underwriter  from  all  liability  for  loss  on  the 
voyage,  although  the  policy  may  have  attached  on  her  while 
"  at"  the  port,  owing  to  her  having  been  there  seaworthy  for 
her  then  risk,  (i) 

Upon  the  same  principles  it  haa  been  laid  down  "that 
if  the  voyage  be  such  as  to  require  a  different  complement 
of  men,  or  a  different  state  of  equipment  in  different  parts  of 
it,  as  if  it  were  a  voyage  down  a  canal  or  river,  and  thence 
across  the  open  sea,  it  would  be  enough  if  the  vessel  were  in 
each  stage  of  the  navigation  properly  manned  and  equipped 
for  it.  (j) 

And  the  same  may  take  place,  even  in  different  parts  of  a 
sea  voyage,  as  for  instance  in  the  Greenland  whale  fishery, 
where  it  is  always  customary  to  take  on  board  extra  hands 
on  arriving  at  Shetland,  there  can  be  no  doubt  that  the  ship 
in  sailing  from  Hull  to  Shetland,  would  be  seaworthy  with  a 
different  equipment  from  tliat  which  would  be  required  to 
make  her  so  on  sailing  from  Shetland  to  the  North  Seas,  (k) 

If  the  ship  were  lost  in  these  intermediate  stages  of  the 
voyage,  it  would  be  no  defence  that  she  was  not  then  sea- 
worthy for  a  stage  of  the  voyage  which  she  had  not  com- 
menced ;  nor,  if  lost  in  the  course  of  her  main  voyage,  could 
the  underwriters  discharge  themselves  from  liability  by  show- 
ing that,  though  seaworthy  when  she  commenced  such  main 
voyage,  she  had  yet  sailed  on  its  earlier  stages  with  an 
inferior  equipment. 

Thus,  where  a  ship  insured  "  at  and  from  Neto  Orleans  to 
Liverpool,"  was  so  much  injured  by  worms  while  she  lay  in 
the  mud  of  the  river  Mississippi  that  she  would  have  been  in 


(A)  Ibid.  300. 

(«)  Parker  v.  Potts,  3  Dow,  27.,  per 
Park,  arguendo  in  Watson  v,  Clark,  1 
Bow,  336. 


0)  Per  Parke,  B.,  in  Dixon  r. 
Sadler,  5  Mees.  &  Wels.  414. 

(k)  Case  put  by  Mr.  B.  Aldenoa 
in  the  argument  of  Alexando  '• 
Pratt,  aupri. 
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an  unfit  state  for  her  sea  voyage.  Lord  Ellenborough  held.  General  doc- 

-  1  m  •       1  i/»i  trine  of  sea- 

tnat  as  she  was  then  sufficiently  seaworthy  for  the  purposes  worthinen. 
of  lying  in  the  river,  and  the  defect  had  been  discovered  and 
repw'ed  before  she  sailed  on  her  sea  voyage,  her  prior  state    ^ 
of  unfitness  ybr  tlie  sea  did  not  avoid  the  policy,  (/) 

So,  to  take  a  case  put  by  Lord  Tenterden,  suppose  a  ship 
would  be  unseaworthy  unless  she  had  two  anchors,  being 
destined  for  a  long  voyage,  and  she  sails  from  London  to 
Gravesend  with  only  one,  shall  it  be  said  that  if  no  loss 
happens  between  London  and  Gravesend,  and  the  vessel  at 
Gravesend  takes  on  board  her  second  anchor,  and  then  pro« 
ceeds  on  her  voyage,  that  the  underwriters  are  not  liable  for 
her  subsequent  loss?  His  lordship,  as  might  be  supposed, 
answers  this  question  in  the  negative,  (m) 

On  the  same  principle,  it  has  been  held,  that  where  the  Where  the  risk 

'^  *^    '  '  ^  first  attaches  on 

risk  first  attaches  on  the  ship,  after  she  has  been  sometune  at  the  ship  after 
sea,  the  implied  warranty  will  be  satisfied  if  she  be  then  in  [^l^^  ^^^  ^^ 
such  a  state  of  repdr  and  equipment  that  she  may  be  safely  «»»*^e  impUed 
navigated  home,  or  is  competent  to  pursue  any  part  of  her  be  satisfied  if 

J        .  she  be  then  in 

adventure.  a  sUtc  of  repair 

Thus,  where  a  time  policy  first  attached  on  a  ship  after  ^^  Sti't?  hU 

she  had  been  engaged  for  a  year  in  the  South  Sea  whale  and  then  risk, 

seal  fishery,  and  ako  in  taking  prizes,  it  was  laid  down  by  ^^^ 

Chief  J.  Gibbs,  that  though,  at  the  time  the  policy  attached,  Holt*s  N.  Pr. 

SOl 

the  crew  was  so  far  reduced  by  death  and  desertion  as  to  be 
inadequate  for  the  two-fold  purpose  of  whaling  and  guarding 
the  prisoners  they  had  taken,  yet,  as  they  were  fully  com- 
petent for  the  seal  fishery  and  other  purposes  of  the  voyage, 
and  likewise  to  navigate  the  vessel  home,  the  implied  war- 
ranty of  seaworthiness  was  satisfied,  (iz)  *'  If,"  said  the  Chief 
Justice,  *^the  crew  could  perform  some  of  the  objects  of 
the  adventure  with  safety,  and  navigate  the  vessel  home,  * 

(/)  Oliveraon  v,  Loughman,  cited  in        (m)  Per  Lord  Tenterden,  2  B.  & 
S  B.  &  Aid.  S22.  The  law  is  the  same     Aid.  S24. 

tn  the  United  States,  see  f  Treadwell        (n)  Hucks  o.  Thornton,  Holt's  N. 
V,  Union  Ins.  Comp.,  6  Cowen*s  Rep.     Pr.  Cases,  30. 
270.,  and  f  Bell  v.  Reed,  4  Binney's 
Rep.  127.,  cited  1  PhiUip^i  on  Ins. 
323. 

X  X 
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General  doc- 
trine of  sea- 
worthiness. 


she  cannot  be'  called  unseaworthy.  If  she  Bad  a  cQmpetent 
crew  to  puTBue  any  part  of  her  adventure^  it  being  at  her 
election  to  pursue  what  part  she  choee,  she  might  be  deemed 
seaworthy  within  the  policy."  {p) 


What  consti- 
tutes seawor- 
thiness. 

The  standard  of 
seaworthiness 
varies  with  the 
voyage. 


It  differs  in 

different 

periods. 


Qaitry,  whether 
it  varies  also.    . 
according  to 
the  country  to 
which  the  ship 
belongs. 


Sect.  IL  WhU  State  of  Repair  and  Equipment  satisfy  the 

implied  Warranty. 

§  260.  It  is  obvious  from  what  has  been  already  said,  and 
is  indeed  apparent  from  the  nature  of  the  case^  that  there  can 
be  no  fixed  and  positive  standard  of  seaworthiness  ;  but  that 
it  must  vary  with  the  varying  exigencies  of  mercantile  enter- 
prise. That  state  of  repair  and  equipment  which  would  con* 
stitute  seaworthiness  for  one  description  of  voyage^  might  be 
wholly  inadequate  for  another;  a  ship  seaworthy  for  the 
coasting  or  West  Indian  trade^  might  be  unseaworthy  for  a 
voyage  to  the  Greenland  Seas  or  the  North  West  Passage. 

Again,  the  standard  of  seaworthiness  has  been  gradually 
raised  within  the  course  of  the  present  century,  from  a  more 
perfect  knowledge  of  ship  building,  »  more  enlarged  ex- 
perience of  maritime  risks,  and  an  increased  skill  in  navi« 
gation.  (p) 

So  again,  a  degree  of  equipment  and  preparation  is  deemed 
essential  in  some  countries,  which  would  be  considered  super- 
fluous in  others ;  in  such  cases  it  has  been  held  in  the  United 
States,  that  seaworthiness  is  to  be  measured  by  the  standard 
in  the  ports  of  the  country  to  which  the  vessel  belongs,  rather 
than  by  that  in  the  ports  of  the  country  where  the  insurance 
was  made,  {q)  "  It  seems  to  me,"  says  Mr.  Justice  Stoiy, 
"  that  where  a  policy  is  underwritten  on  a  foreign  vessel, 
belonging  to  a  foreign  country)  the  underwriter  must  be 
taken  to  have  a  knowledge  of  the  common  usages  of  trade  in 


(o)  Holt's  N,  Pr.  33,  34.     S.  L.  in        {p)  Kent's  Comm.,  vol  iii.  p.  2Sl^ 

the    United    Sutes.       f  P<^^^ock    «•  ed.  1844. 
Franklin  Ins.   Comp.y   ll  Fickering^s         (9)  Ibid,  note  (a). 
Hep.  227. 
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such  counirya  8  to  equipments  of  vessels  of  that  class,  for  the  what  consti- 
voyage  in  which  she  is  destined."  (r)     This  rule  appears  full  thiness. 
of  good  sense  and  equity,  and  worthy  of  adoption  in  our  own 
jurisprudence. 

Bearing  these  observations  in  mind,  we  will  proceed  to 
examine  what  has  been  held  in  different  decided  cases,  to 
constitute  unseaworthiness  far  the  voyage^  considering:  first, 
those  cases  in  which  the  luiseaworthiness  has  arisen  front 
something  defective  in  the  state  of  the  ship  ;  secondly,  those  in 
which  it  has  arisen  from  deficiency  or  incompetency  in  the 
fnaster  and  crew. 


Abt.  L   Unseaworthiness  from  Defects  in  the  HuUy  Rigging y 

or  Tackle. 

§  251.  The  implied  warranty  of  seaworthiness,  as  &r  as  What  is  sea- 

relates  to  the  condition  of  the  shipy  requires  that  when  the  Jhe'^y^/w 

ship  sails  on  her  voyage,  she  should  be  well  fiimished,  tight,  ^^^  ^  *'  relates 

"#0  ^        ^  to  the  hull,  ' 

sound,   staunch,  and  strong;    competent,   that   is,    in  her  stores, and  ' 

hull,  to  resist  the  ordinary  attacks  of  wind  and  weather  on  gh^p*"^  ^^  ^^ 
the  voyage  insured,  and  properly  rigged,  stored,  and  pro- 
visioned for  such  voyage. 

If  the  hull  of  the  ship  when  she  sails  on  her  voyage  be  in  If,  shortly  after 

such  a  state  as  not  to  be  competent  to  resist  the  ordinary  without*any 

attacks  of  wind  and  weather,  to  which  all  ships  in  the  usual  «»tff  ordinary 

*  perils,  the  ship's 

course  of  the  voyage  insured  are  liable  to  be  exposed,  such  timbers  become 

«  ,     ,  ,  •  so  loosened, 

ship  IS  not  seaworthy.  owin^^  to  the 

And  if  the  ship  in  a  short  period  after  sailing  on  the  her b^i^and 

voyage  become  leaky  and  founder,  or  is  obliged  to  put  back  fastenings,  that 

^  .       •!.  .1  .  she  is  unable  to 

or  run  for  port  in  distress,  without  encountenng  any  extra-  keep  the  sea, 

ordinary  peril,  or  other  visible  cause  to  produce  such  effect,  raUyspfakfJg, 

this  is  clear  presumptive  evidence  that  she  was  not  seaworthy  *  ^^^  ease  of 

\  "  unseaworthi- 

when  she  sailed,  {s)  ness. 
If,  after  such  her  return  to  port,  it  be  found  on  survey  that 

(r)  Per  Story,  J.,  in  t  Tidmarsh  9.  (s)  Munro  0.  Vandam,  Park  on  Ins. 
Washington  Ins.  Comp.,  4  Mason's  469.  8th  ed.  Per  Lord  Kcnyon,  Wat- 
Rep.  439.  ,  .  son  r.  Clark,  I  Dov,  ^^. 
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What  consti.     the  leakiness  arose  from  the  loosening  of  the  timbers  of  her 
thiness.       '      ^ull,  owing  to  the  decayed  state  of  her  bolts  and  fastenings ; 

this  is,  generally  speaking,  a  clear  case  of  unseawortlnness. 
The  case  of  the       In  the  case  of  the  Milk  frigate,  indeed,  the  Court  of 

Mills  frigate,        -r,      ,  n  i      i  i  j  !• 

which  seems      JiiXchequer  allowed  the  a^ured  to  recover,  under  a  policy 
iS^supp^rteT    "  **  *°^  ^^^  *®  Leeward  Islands  to  London,''  for  the  loss 

of  a  French  built  ship  which,  without  encountering  any  bad 
weather,  became  so  leaky  the  day  after  she  put  to  sea,  owing 
(as  it  appeared  on  survey)  to  the  generally  decayed  condition 
of  her  boltsy  that  she  was  obliged  to  run  for  a  port  of  distress, 
where  she  was  condemned  as  irreparable ;  the  Court  of  Error, 
before  whom  the  case  was  brought,  confirmed  the  judg- 
ment, (t)  For  this  extraordinary  decision  no  grounds  are 
reportijd,  but  Mr.  Park  states  the  judgment  of  the  court 
below  to  have  proceeded  upon  the  point,  that  though  the  ship 
was  not  seaworthy  ybr  the  voyage  when  she  sailed  (tchich  the 
facts,  they  admitted,  showed  her  not  to  have  been),  yet  she  had 
been  seaworthy  in  port  while  loading,  which  seaworthine^ 
at  the  commencement  of  the  risk,  was  sufficient,  under  a 
policy  at  and  from,  to  satisfy  the  implied  warranty.  If  this 
were,  indeed,  the  ground  of  decision,  subsequent  authorities 
show  it  to  have  been  erroneous;  for  it  has  been  a  loDg 
established  rule,  that  though  the  policy  be  at  and  from,  yet 
if  the  ship  once  sails  on  her  voyage,  the  implied  warranty  is 
not  satisfied  unless  she  were  seaworthy  for  the  voyage  at  the 
time  of  sailing,  (w) 

It  seems  better,  therefore,  to  admit  with  Mr.  Marshall  {v) 
and  Mr.  Phillips  (w),  that  it  is  difficult  to  reconcile  the  judg- 
ment in  this  case  with  any  just  principles  of  the  law  of  in- 
surance, or  to  extract  any  thing  from  it  which  will  throw 
light  on  the  doctrine  of  seaworthiness.  (:r)  From  the  more 
recent  cases  it  seems  impossible  to  doubt,  what  indeed  the 
Court  of  Exchequer  are  stated  by  Mr.  Park  to  have  admitted 

(t)  Mills  V.   Roebuck,  Marshall  on  (jr)  The  Court  of  Common  Please 

Ins.  154.     Park  on  Ins.  460.  8th  ed.  in  a  previous  action  on  the  some  policjr, 

(tt)  Parker   p.  Potts,   3  Dow,   27.  unanimously  determined  that  the  as- 

Watson  V.  Clark,  1  Dow,  336.  sured  could  not  recover,  as  the  ship 

(v)  P.  157.  had    not  been    seaworthy  when   tb§ 

(tv)  Ins.  vol.  i.  p.  328.  sailed.     Marshall,  155.  note  (a). 
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at  the  time^  that  the  ship^  upon  the  facts  stated  in  the  case^  What  consti- 
was  clearly  unseaworthy  for  the  voyage  when  she  sailed.  thiness. 

An  insurance  was  effected  on  the  freight  of  a  French  built  Xlhip  about 
ship  then  lyinff  at  Honduras  Bay  for  her  homeward  voyage,  tcp  days  after 

^  "^      ^  "^  .  sailing,  without 

*^  at  and  from  Honduras  to  London."  (y)     The  ship  lay  at  having  en- 
Honduras  about  five  months,  taking  in  a  cargo  of  mahogany  extnwrdinarf 
and  log  wood,  during  which  period  she  appeared  to  be  in  a  P®'!^ ," 
seaworthy  state.     The  day  after  sailing  from  Honduras,  for  a  port  of 

t_  1  aj  1       n      •    3         ^  f       3  A      distress  from 

however,  she  encountered  a  gale  ot  wind,  and  was  loimd  to  leakiness, 
be  making  104  inches  water  per  hour;  the  leakiness  in-  ca"»d, asit 

o         «  *  '  appears  on 

creased  day  by  day  for  a  week  afterwards,  at  the  end  of  survey,  by  the 
which  time  she  was  making  3^  feet  water  per  hour;  and  i,^ bolts  and 
another  gale  coming  on,  she  strained  so  much  that  the  cap-  ^^^  generally 

o  o        '  r     loose  condition, 

tain  fearing  he  might  not  be  able  to  keep  her  afloat,  bore  held  not  s.*a. 
away  in  distress  for  Montego  Bay,  Jamaica.  There  a  sur^^ey  she  sailed, 
was  had,  and  the  following  report  made :  "  We  find  her  to  Dmr  S2df  ^^^ 
be  copper  sheathed  and  iron  fastened ;  that  these  fastenings 
are  decayed;  that  three  of  her  beams  are  broken,  the  main 
beam  in  two  places;  that  she  is  making  at  the  rate  of  eighteen 
inches  water  per  hour,  which  we  consider  docs  not  proceed  from 
a  single  leak,  but  from  the  loose  state  of  the  ship  throughout; 
she  has  evidently  spread,  and  has  not  to  support  her  lower 
deck  any  knees,  either  fore  or  aft  or  otherwise ;  and  we  are 
of  opinion  that  her  upper  works  have  alone  kept  her  together." 
Upon  this  evidence  as  to  the  state  of  the  ship.  Lord  Eldon 
was  clearly  of  opinion  that,  as  nothing  had  occurred  after  she 
had  left  Honduras  Bay  to  account  for  her  being  in  such  a 
state,  the  ship  was  unseaworthy  when  she  sailed  from 
Honduras,  and,  consequently,  that  the  underwriters  were  not 
liable,  (z)  In  this  case  his  lordship  came  to  his  decision 
quite  irrespective  of  the  question,  whether  the  want  of  knees, 
under  the  circumstances,  constituted  unseaworthiness.     In 


(y)  The  insurance  in  terms  vrns  on  puted  by  Lord  Eldon  in  his  judgment, 

freight,  **  beginning  the  adventure  mt  that  this  amounted  to  an  insurance  **  at 

Honduras  until  Ufe  said  ship,  with  and  from.'* 

her  goods  and  merchandise,  should  be        (r)  Parker  v.  Potts,  3  Dow's  Cases, 

arrived  at  London.**     It  was  assumed  23. 
throughout  the  argument,  and  not  dis-  t 

X  X  3  * 
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What  const!  •     aH  earlier  case^  however,  the  House  of  Xiords  had  dedded 
thiness.       '      that  a  ship,  insured   on  a  voyage  out  and  home  from  the 


A  shi  insured  ®^®^  (^OBist  of  Scotland  to  the  Baltic  and  hack,  was  not  sea- 

for  a  winter  worthy  for  such  a  voyage  for  want  of  knees.     The  facts 

east  coast  of  wcrc  thcsc:  The  voyage  insured  was   **  at  and  from  St. 

BahkLd  '^'*'  Andrews  to  Riga  or  St.  Petersbuigh,  in  ballast,  and  at  and 

back,  held  un-  fy^j^  either  of  those  ports  to  the  port  of  Dundee  and  If ew- 

seavrorthy  for  *        ^  *  ^    ^ 

want  of  knees,  burgh."  The  vcsscl,  which  had  been  originally  of  only  80 
chor,  sails  and  tons  burdcu,  had  been  afterwards  lengthened,  so  as  to  be  110 
rigging,  were     ^j^g  burden ;  but  the  mainhold  beams  in  the  centre,  whore 

also  iiisutn- 

cient,  and  she  she  had  been  cut  asunder  and  lengthened,  were  not  supported 
stove.  or  strengthened  by  knees,  which  are  usuaUy  placed  in  vessels 

no"*'  32°""'  intended  to  carry  cargoes;  no  new  anchor,  sails,  or  rigging 

were  provided,  and  the  old  anchor,  sails,  and  rigging  were  in* 
sufficient  for  the  altered  ship ;  she  had,  besides,  no  stove  in 
the  cabin,  though  essential  for  winter  risks  in  the  Baltic, 
which  the  present  was.  Upon  this  state  of  facts,  but  prin- 
cipally  on  the  ground  of  the  want  of  knees.  Lord  Eldon  held 
that  the  ship  was  not  seaworthy  when  she  sailed  from  St 
Andrews,  and  therefore  the  underwriters  were  not  liable  for 
the  loss  of  the  ship,  which  occurred  on  her  homeward 
voyage,  (a) 
A  ship,  after  An  insuraucc  was  effected  on  the  ship  North  Star  and  her 

s^hre^p^aiwas   freight  for  a  voyage  "from  Leith  to  Pictou,**  in  North 

are  judged  America,  and  the  question  was,  whether  the  vessel  was  sea- 
necessary  for  a  '  *  ' 

voyage  from  worthy  at  the  time  she  sailed  from  Leith.     The  ship,  before 

(North  Amc-  Sailing,  was  put  into  the  hands  of  some  ship's  carpenters  at 

b^ieakine^^o  ^cith,  who  did  repairs  to  her  outer  coating  which  amounted 

put  back  ai-  to  about  280/.,  and  which  they  certified  comprised  every 

after  sailing,  repair  that  was  adjudged  necessary  for  enabling  her  to  pro- 

teringTrer'e  ^ced  ou  her  voysge  to  Pictou.     This  was  m  AprU ;  on  the 

i/aie ..  on  sur-  23d  of  May  she  sailed,  and  on  the  6th  and  7th  of  June  shs 

vey,  it  is  found  i         /»      .  • 

that  her  iron  cncountcrcd  a  sevcrc  gale  of  wmd,  in  which  she  sprung  her 
S'Ld  wrought  bowsprit,  and  began  to  make  so  much  water  that  the  oreie 
lo<»e,  and  some  qq^^  not  keep  her  free  with  both  pumps,  and  the  master  in 

of  her  lower  ^  *•    ^  -^        *   '       . 

deck  beams       distrcss  was  obliged  to  bear  up  for  the  first  port  he  could 

(a)  Wfttt  r.  Morris,  1  Dow*t  Rep.  32. 


SEAW0BTHINES9.  679 

make,  which  happened  to  be  Greenock,     There  she  was  sut-  What  constu 

.veyed,  when  it  was  found  that  the  iron  work  in  general  was  thineMT^^'" 

very  much  decayed  and  wrouykt  loose  ;  the  timbers  fmdplankSf  and  knees  dc 

generally  speaking,  sound,  but  decayed  about  the  bolts  and  ^^^^  ^^^  . , 

nails,  which  in  several  places  were  quite  gone.     Several  of  to  prove  her 

the  lower  deck  beams  and  knees  were  decayed  and  sprung,  when  she  saUed, 

and  one  plank  below  the  lower  deck  beams,  on  each  side,  ^^,|^*  ^' 

decayed;   the  report  also  stated,  "that  the  bowsprit  was  4 Dow, 269. 

•11  t      1  /•    1       »       (Case  of  the 

sprung  and  the  stem  wrought  loose,  on  account  of  the  oe-  North  Star.) 
cayed  iron,  and  labouring  of  the  ship  at  sea.^^ 

Upon  this  state  of  facts.  Lord  Eldon  sidd,  "  I  never  was 

more  clear  about  any  thing  than  that  it  is  proved  to  be 

'  entirely  manifest  that  this  vessel  was  not  seaworthy  for  the 

voyage  when  she  sailed,  whatever  might  then  have  been  the 

opinion  of  the  owners  and  carpenters  who  repaired  her."  (4)  . 

If  a  ship  is  so  heavily,  or  so  improperly  loaded,  when  she  Overloading 
sails  on  the  voyage  insured,  as  to  be  incapable  of  encountering  trim  is  uniea. 
the  voyage,  that  is  unseaworthiness.  (<?)  worthinea^ 

§  252.  Not  only  must  the  hull  of  the  ship  be  thus  com*  Not  only  mutt 
petent  to  resist  the  ordinary  attacks  of  wind  and  weather  on  ship  be  stauneh 
the  voyage  insured,  but  she  must  be  also  properly  equipped  ^^  '^^hl**"^ 
with  sails,  ground  tackling,  stores,  provisions,  and  all  other  also  properly 
things  which  the  custom  of  trade  has  made  requisite  for  a^provisioned 

the  voyage.  for  the  voyage. 

Hence,  a  ship,  insured  on  a  voyage  '^at  and  from  Jamaioa  Rottenness  of 
to  London,  to  return  6L  per  cent,  if  she  sailed  with  convoy^  lant  and  suidl 
was  held  unseaworthy,  because,  at  the  time  of  sailing,  al-  u^^^'^^Jii^-t**^ 
though  her  stem  sails  were  in  good  condition,  yet  her  mdin-  pess  in  a  ship 
top-gcJlant  and  studding-sails  were  extremely  rotten  and  un^*  though  not 
serviceable.     And  the  assured,  on  this  ground,  was  held  pre-  ^HHih^  *** 


con- 


cluded from  recovering,  though  the  ship  went  down  in  a  ▼oy;  and 
hurricane^  in  which  such  sails  would  have  been  useless.     *^  It  arose  not  ^om 
is  not  enough,"  said  Lord  Ellenborough,  "that  a  ship  ia  k^^J"^*^^ 
supplied  with  such  sails  as  are  essential  to  her  safety  from  ^ovoy,  but 

*  *  fronoi  a  hurri- 

cane, in  which 
such  sails  could 
(6)  Douglas  V.  Soougall,  4  Dow,        (e)  Wdr  Vt  AbccdtlP,  9  B<  &  Aid.    have  been  of  no 
»J69.  320.  service. 

Wedderbum  v, 
X  3C  4  Bell,  1  Camp.  1. 
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What  consti-  the  perils  of  the  sea,  and  which  might  enable  her,  if  not  inter- 
thlnesT^^"      cepted,  at  some  period  or  other  to  complete  her  voyage. 

A  person  who  underwrites  a  policy  on  her  has  a  right  to 

expect  that  she  shall  be  so  equipped  with  sails,  that  she  may 
be  able  to  keep  up  with  convoy,  and  get  to  her  port  of  desti- 
nation with  reasonable  expedition.  She  must  be  rendered 
as  secure  as  possible  from  capture  by  the  enemy,  as  well  as 
from  the  dangers  of  the  winds  and  waves."  (d) 
Sailing  with  A  vcsscl  must,  also,  in  order  to  be  seaworthy,  be  provided, 

taeUt^g  iTua-  whcn  shc  sails,  with  ground  tackling  sufficient  to  encounter 
seaworthiness,  ^j^^  ordinary  perils  of  the  sea.  Hence,  where  a  ship  sailed 
Geddes,  with  the  cablc  of  the  small  bower  anchor  so  worn  and  dc- 

3  Dow.  57. 

cayed  as  to  bo  unfit  for  service,  and  with  a  best  bower  anchor 
too  light  and  short  in  the  shank  for  a  vessel  of  her  tonnage, 
she  was  held  to  be  unseaworthy.  (e) 
So,  sailing  Where   one  of  the  rules  of  a  mutual  insurance  society 

chain  cablw,'  required  the  chain  cables  of  all  ships  admitted  for  insurance 
b  *" tiTe  iScs'i^  ^  ^  tested,  the  Court  of  liing's  Bench  considered  that  not 
a  mutual  in-  testing  the  chain  cable  before  sailing  was  in  the  nature  of  a 
pany.  Want  of  Bcaworthiness.  (/)     So,  where  one  of  the  rules  of  a 

DoulrUuk  "'  similar  society  required  the  managing  underwriters  to  survey 
3  Ad.  &  Ell.      the  hull  and  materiab  of  each  ship  once  a  year,  and  order 


396. 


So  failure  to  whatever  stores  or  repairs  they  deemed  necessary;  and  de- 
provide  stofes     clared  that,  unless  such  stores  and  repairs  were  provided, 

and  provisions  *  sr  ' 

as  required  by  "  the  ship  should  not  be  insured,"  the  Court  of  Exchequer 
simiUr  Mm*  ^^^Id  that  a  failure  to  provide  such  stores  and  repairs  made 
Krt  r.  wu-  *^«  »1"P  unseaworthy.  (y) 

son,  12  M.  & 

So  fail  re  to  5  253.  Sufficient  stores  and  supplies  for  the  voyage  are 

provide  proper  requisite  to  scaworthiness :  Lord  Eldon  at  Nisi  Prius  de- 
Woolffo.  Clag-  clared  it  to  be  his  opinion  that  the  assured  was  as  much 
258*  ^  ^'^'        bound  to  show  that  he  had  provided  proper  medicines  and 

necessaries  for  the  voyage,  as  he  was  to  establish  the  tight- 
ness of  the  ship.  (A)    In  one  case  before  the  House  of  Lords 

(d)  Wedderbum  v.  Bell,  1  Camp.  1.         (^)  Stewart  v.  Wilson,  18  Mecs.  ft 

(e)  Wnkie    v.    Geddes,    3    Dow*s     Wels.  11. 

Pari.  Cases,  57.  (A)  Woolff  o.  Claggett,  4  Esp.  858. 

(/)  Harrison  r.  Douglas,  3  Ad.  & 
BIL  396.  J 
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it  was  contended  (although  the  adjudication  proceeded  on  What  consti- 
another  point),  that  a  ship  insured  for  a  winter  risk  to  the  thi^^^^°'" 
Baltic,   would   not  be    seaworthy   without   a  stove  in  the  -; 7^."" 

•^  Want  of  cabin 

cabin,  (i)  stove  on  a 

In  the  United  States  a  vessel  not  properly  supplied  with  JJ,*"  Baltic. 
fuel  and  candlesy  has  been  held  not  to  be  seaworthy,  (j)  ^^^  "•  Morris, 

In  one  case  in  the  United  States,  where  a  vessel  ran  on  a  \^ant  of  fuel 
rock,  in  consequence  of  the  needle  of  the  compass  being  drawn  ®"**  candles, 
out  of  its  direction  two  or  three  points  by  an  iron  fastening,  ^^ar  the  needle 
near  which  the  compass  was  placed,  it  was  contended  that  ®f*hc  compass, 
this  was  unseaworthiness ;  but  the  court,  on  evidence  being 
given  that  there  was  no  negligence  in  this  case  in  the  con- 
struction of  the  ship,  were  of  opinion  that  it  was  not  so.  (A) 


Abt.  2*   UnseawortM/iess  from  Deficiency  or  Incompetence  of 

Master  7i7id  Pretc, 

§  254.  We  come  now  to  consider  that  kind  of  unseaworthi-  Every  siiip,  in 
ness  which  consists  in  the  deficiency  or  incompetence  of  the  ±J^,^ 
crew.  "'"«*  ^*^«  * 

'  ,  ,  ,  ,  .  ,  competent  mas- 

Every  ship,  at  the  time  of  sailing  must  be  not  only  tight  tcr  and  crew, 
and  staunch,  competently  rigged,  stored,  and  provisioned,  but  ^^^llZ  b"*law, 
she  must  be  also  properly  manned ;  that  is,  she  must  have  a  ®  P'**'^ 
master  of  competent  nautical  skill,  a  crew  sufficient  to  navi- 
gate her  on  the  voyage  insured,  and  a  pilot  on  board  when- 
ever required  by  law. 

Firsty  of  the  master.    He  must  be  a  person  sufficiently  well  i.  ofthemasitr. 
acquainted  with  the  usual  course  of  navigation  on  tlie  voyage  If  the  master 
insuredy  to  be  able  to  conduct  the  vessel  in  safety  through  ignorant  of  the 

.,  I*  •!        •!?  1       •  1      *  i^      o   ,t  1    ordinary  course 

its  ordinary  perils;  if  he  is  grossly  ignorant  of  the  usual  ©f navigation 
course  of  navis^ation  on  such  voyage,  the  ship  will  not  be  ?"  *^V°?"^ 

'^  ^         ^  V  "o  '  r  insured,  thw 

seaworthy  within  the  implied  warranty :  thus  a  ship  was  » unscaworthi- 
insured  on  a  voyage  "  from  Cork  to  the  ship's  loading  port        * 

(t)  Watt  V.  Morris,  1  Dov*s  Pari.  (Jk)  f  Sunwood  v.  Rich,  State  Court 
Cases,  85.  See  **  Reasons  for  the  A  p-  of  Massachussetts,  Not.  1817,  cited 
peal.**  I  Fhillips  on  Ins.  SlOr 

0)  t  Fontaine  o.  Phoen.  Ins«  Comp., 
10  Johnson's  New  York  Rep.  58.  ' 
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Wliat  consti- 
tutes seawor- 
thiness. 

under  an  in- 
surance **  to 
the  xhip*s  load- 
ing ports  on 
the  coast  of 
Spuin,  in- 
cluding Tarra- 
gona, but  not 
higher  up,"  he 
took  the  ship 
into  Barcelona, 
by  mistake  for 
larragona. 
Tait  V.  Levi, 
14  East,  481. 

Remarks  of 
Mr.  J.  Law- 
rence. 


The  question, 
as  to  the  com- 
petency of  the 
captain  and 
crew,  depends 
on  the  nature 
of  the  voyage. 

SemhUy  that  on 
an  East  India 
voyage  a  ship  is 
not  seaworthy 
unless  she  have 
on  board  some 
officer  compe- 
tent to  manage 
her  in  case  of 
the  illness  or 
death  of  the 
captain. 


or  ports  on  the  coast  of  Spain^  within  the  Straits  of  Gfibraltary 
including  Tarragona^  and  not  higher  up  the  Mediterranean^^ 
the  captain,  through  entire  ignorance  of  the  coast,  mift* 
took  Barcelona  for  Tarragona,  and  was  captured  in  endea< 
vouring  to  enter  the  former  port,  which  is  higher  up  the 
Mediterranean  than  Tarragona,  and  was  then  in  posses* 
sion  of  the  forces  of  Napoleon:  the  court  considered  that 
the  implied  warranty  to  provide  a  master  of  reasonably 
competent  skill  was  broken,  by  sending  out  one  who  was 
totally  ignorant  of  the  one  port  and  of  the  other — of  Tarra- 
gona and  of  Barcelona,  when  it  was  the  immediate  and  promi* 
nent  object  of  the  policy  to  distinguish  between  theiD.(/) 
Mr.  J.  Lawrence  said :  *^  On  my  present  view  of  this  case, 
there  appears  to  me  to  have  been  an  incompetent  fitting  out 
of  the  ship  with  a  proper  master  for  the  purpose  of  the  voyage 
insured.  The  ship  was  to  be  fitted  out  in  an  adequate 
manner  to  secure  her  firom  going  higher  up  the  Mediterranean 
than  Tarragona,  according  to  the  express  intention  of  the 
parties ;  the  owners  should,  therefore,  have  put  on  board  a 
captain  of  sufficient  skill  to  distinguish  the  port  of  Tarragona 
from  the  neighbouring  ports  on  the  coaat,  and  if,  from  his 
not  knowing  one  port  from  another,  he  goes  into  an  enemy's 
port  instead  of  the  port  of  Tarragona,  which  it  was  his  duty 
to  distinguish  under  the  policy y  there  appears  to  me  a  want  of 
sufficient  skill  in  the  captain  and  crew  for  the  purpose  of  the 
voyage  insured."  (m) 

The  question,  as  to  the  competency  of  the  captun  and 
crew,  must  always  depend  upon  the  nature  of  the  voyage,  on 
which  they  are  employed  under  the  policy. 

Thus  where  it  appeared,  in  an  insurance  on  a  voyage  '^  from 
Mauritius  to  London,"  that  the  captain  on  sailing  from 
Mauritius  was  very  ill,  and  that  the  next  day,  feeling  him- 
self, from  increased  illness,  incompetent  to  the  chaise  of  the 
ship,  he  inquired  of  his  two  mates  whether  they  could  ma- 
nage the  voyage  to  England,  but,  finding  no  one  competent 
to  undertake  it,  he  put  back :  Lord  Tenterden^  on  this  evi- 


(/)  Tait  r.  Levi,  14  East,  481. 


(m)  Ibid.  4sa. 


SEAWORTHINESS.  683 

d&Dce^  asked  the  jury,  "  whether  they  thought,  considering  the  What  contti- 
kngth  of  the  voyage  from  Mauritius  to  England,  that  a  ship  could  |hi*^eJI!*'^°'' 
be  sufficiently  manned,  when,  in  the  event  of  any  accident  to  the  ^j.^   , 
captain,  there  was  no  one  else  on  board  able  to  perform  his  duties.^  Hunter. 
The  jury,  which  was  special,  found  for  the  underwriters,  (n)     Maik,  los. 
The  effect  of  this  decision  is,  that  no  ship  insured  from  ^  ^;  ^  ^'  ^^' 

This  decision 

the  iiiast  indies  to  iiingland  can  be  seaworthy,  unless  she  questioned  by 
have  on  board  at  the  time  of  sailing  a  mate  competent  to  ^eit^''*"'""''' 
take  the  command  of  the  ship,  in  case  of  the  death  or  sick- 
ness of  the  master.  Mr.  Chancellor  Kent  questions  the 
soundness  of  this  doctrine  in  any  case,  and  observes,  that  the 
warranty  of  seaworthiness  *^  would  seem  to  imply  no  more, 
than  that  the  assured  must  have  a  sound  and  well-equipped 
vessel  with  reference  to  the  voyage,  and  have  on  board  a 
competent  person  as  master,  a  competent  person  as  mate,  and 
a  competent  crew  as  seamen  ;^  he  also  cites  American  cases 
in  which  Lord  Tenterden's  doctrine  has  been  discarded,  as 
far  as  regards  the  American  coasting  and  West  India 
trade,  (o) 

Lord  Tenterden's  rule  would  undoubtedly  operate  with  a  it  must,  at  all 
good  deal  of  harshness,  if  enforced  with  regard  to  short  filJi^^o'bnc"' 
voyages,  or  vessels  of  small  burden,  and  it  seems  better  to  ▼oyages* 
confine  it  to  tiie  case  of  East  Indian  voyages,  or  others  of  at 
least  equal  length  and  duration. 

Secondly,  as  to  the  crew.    The  ship  when  she  sails  must  be  2*  A$iotheertw. 
maimed  by  a  crew  competent  as  seamen,  and  sufficient  to  '^°  ****?  "  "°* 

•^  *■       ^  seaworthy  un- . 

navigate  her  on  the  voyage  insured.  less  the  crev 

"  The  owner,"  says  Lord  Tenterden,  "  as  a  condition  pre*  TOmpe^tcnt  In  ^ 
cedent  is  bound  to  provide  a  crew  of  competent  skill."  (;?)  "J^iii  and  num- 
**  The  crew,"  says  Lord  Ellenborough,  "  must  be  adequate  to 
discharge  the  usual  duties,  and  to  meet  the  usual  dangers 
to  which  she  is  exposed."  (q) 

If  the  crew  be  originally  sufficient,  i.  e.  if  they  be  suft  i^o"g*>n«iiy 

implied  war- 

.    (n)  aifford  r.  Hunter.  1  Mood.  &  (p)  Shore  v.  Bentall,  7  B.  &  Cr.  ^y  »«  "**!- 

Malk.103.     S.C.Rep.in3C.&P.  79^  n^ithat'they 

16.  (q)  In  Hunter  v.  FdU,  Selw.N.Pr.  ^tM  continue 

(o)  Kent*i  Coram.,  voL  iL  p.  S87.  1031.  9th  ed.                                       •  b(V 

note  (c),  ed.  1844.     See  also  the  cases  . 
cited  in  1  Phillips  on  Ins.  312. 
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"What  constU 
tute«i  seawor- 
thiness. 


■.  *i 


If  the  ship, 
when  the  po- 
licy attaches, 
have  been  some- 
time on  a  dis-  . 
tant  voyage, 
she  will  be  sea- 
worthy with  a 

reduced  crew, 

'  I 

if  adequate  to 
her  then  risk. 

She  must,  how- 
ever, be  pro- 
perly manned 
for  the  whole 
voyage  when 
she  sails. 

If  a  ship  be  in- 
sured from 
A.  to  B.,  with- 
out liberty  to 
touch  at  any 
intermediate 
port,  the  ship, 
when  she  sails, 
must  be  manned 
with  a  full 
crew,  all  of 
whom  are  en- 
gaged for  the 
whole  voyage 
from  A.  to  B. 
Forshaw  v* 
Chaliert, 
S  Brod.  Sc 
Bingh.  158. 


ficient  when  the  ship  sailed  on  the  voyage  Insured^  the  implied 
warranty  is  fully  satisfied ;  the  assured  does  not  contract  that 
the  ship  shall  continue  to  be  properly  manned  throughout 
the  voyage,  nor  is  he  responsible  for  any  subsequent  negli- 
gence or  misconduct  on  the  part  of  the  crew,  (r) 

If,  at  the  time  the  policy  attaches,  the  ship  has  been  some 
time  engaged  on  a  distant  voyage,  although  the  numbers  of 
the  crew  may  have  been  greatly  reduced  by  death  or  deser- 
tion, yet  the  implied  warranty  will  be  satisfied  if  they  are  at 
that  time  sufficient  for  navigating  the  ship  home,  or  for  per- 
forming any  of  the  purposes  of  the  voyage  insured.  (*) 

Is  is,  however,  indispensably  necessary  that  the  ship  should 
be  properly  manned  for  the  voyage  at  the  time  she  sails  on 
it ;  if  not,  the  underwriters  are  not  liable.  Thus,  a  policy 
was  effected  on  ship  and  goods  on  an  homeward  voyage  ^'  at  and 
from  Cuba  to  Liverpool,"  without  any  leave  given  to  touch 
and  stay  in  the  original  policy ;  the  proper  complement  for 
such  a  voyage  is  ten  seamen,  but  the  captain  having  lost 
some  of  his  outward  crew  by  sickness  and  desertion  at  Cuba, 
and  finding  it  impossible  thei*e  to  engage  ten  men  for  Liver- 
pool, sailed  from  Cuba  with  only  eiffht  men  engaged  for 
Liverpool,  and  two  for  Montcgo  Bay  (Jamaica),  at  which 
place  he  touched,  landed  the  two  men,  and,  having  procured 
others  to  supply  their  place,  proceeded  on  his  voyage  to 
Liverpool.  The  court  held  that  the  ship  was  not  seaworthy 
when  she  sailed  from  Cuba  for  a  voyage  to  Liverpool,  as  she 
ought  then  to  have  had  on  board  a  full  complement  of  men 
engaged  for  tlie  whole  voyage.  (^) 

The  result  of  this  case  is,  that  every  ship,  when  she  sails 
on  the  voyage  insured,  at  all  events  when  no  liberty  is  re- 
served to  touch  or  stay  in  the  course  of  it,  must  have  a  crew, 
not  only  sufficient  in  number  for  the  voyage,  but  also  con- 
sisting of  men,  all  of  whom  are  engaged  for  the  wlwle  voyage.{u) 


(r)  Busk  V,  Royal  Exch.  Comp.,  2 
B.  &  Aid.  73.  Walker  v,  Maitland,  5 
B.  &  Aid.  175.  Bishop  v.  Pentland, 
7  B.  &  Cr.  214.  Houldsworth  t;.  Wise, 
ibid.  794.  Shore  v,  BenUU,  ibid.  798. 
Dixon  9.  Sadler,  5  Mees.  &  Wels.  405. 
S.  C  in  error,  8  Meet.  &  Wels.  895. 


(<)  Hucks  o.  Thornton,  Holt's  K.P. 


SO. 


(i)  Forshaw  r.  Chobert,  3  Brod.  & 
Bingh.  158. 

(m)  The  judgment  of  the  eoort  in 
this  case  mainly  proceeded  on  the 
ground  that  there  bad  been  i  material 
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Thirdly^  as  to  tlie  pilot    Generally  speaking  no  ship  is  sea-  What  con^cti- 
worthy  at  the  outset  of  the  risk  unless  she  have  on  board  a  uiincsa. 
piloty  where  requisite  by  law  or  usage  for  her  safe  navigation ;  ^AttothtpHu. 
a  difficulty^  however,  has  ai*isen  in  determining  whether  the 
ship,  in  order  to  be  seaworthy,  must  have  a  pilot  on  board  at 
every  intermediate  stage  of  the  voyage,  where  an  establish- 
ment of  pilots  is  kept,  and  usage  requires  one  to  be  taken  on 
board,  either  in  entering  or  coming  out  of  port  (t>) 

The  law  seems  to  be  that,  supposing  the  ship  to  have  been  Result  of  tht 
seaworthy  when  she  sailed,  and  provided  with  a  competent 
master  and  crew,  the  underwriter  is  liable  for  all  loss  proxi- 
mately caused  by  the  perils  of  the  sea,  although  it  may 
have  been  remotely  occasioned  by  the  n^ligence  or  miscon- 
duct of  the  master  in  entering^  witliout  a  pilot,  an  inter- 
mediate port  where  pilots  are  kept,  and  usage  requires  one 
to  be  taken  on  board  for  that  purpose  {to) ;  ^  fortiori^  he  will 
be  so  liable,  if  the  master  on  arriving  off  the  port  have  done 
his  best  to  procure  a  pilot  to  come  off,  and  has  only  entered 
the  harbour  without  one  when  it  became  the  wisest  course 
for  him,  as  a  prudent  and  skilful  man,  so  to  do.  {x) 

If  not  only  usage,  but  the  positive  regulations  of  an  act  of 
parliament,  require  a  pilot  to  be  taken  on  board  on  entering 
either  an  intermediate  or  an  home  port,  then  it  is  unsea- 
worthiness to  enter  such  port  without  one.  (y) 

And  in  all  cases  where  it  is  necessary,  either  by  law  or 
usage,  for  the  master  to  have  a  pilot  on  board  in  going  out  of 
an  intermediate  port,  or  in  clearing  from  his  outport  home- 
wards, it  will  be  unseaworthiness  not  to  take  one,  for  it  is  in 
such  cases  always  in  his  power  to  do  so.  (z) 


Sect.  III.   Of  the  Proof  of  Unseaworthiness. 

§  255.  Where  a  ship  becomes  so  leaky  or  disabled  as  to  be  Of  the  proof  of 
unable  to  proceed  on  her  voyage,  soon  after  sailing  on  tY,  and  ness. 

alteration  in  the  policy  not  consented  (x )  Ibid. 

to  by  the  defendant.  (y)  Lair  r.  Mollingworth,  7  T.  Rep. 

(e)  See  wpr^t  Sect.  I.  I  GO. 

(it)  Phillips  r.  Ilcadlam,  2  n.&  Ad.  (z)  Per  Ixml  Tenterdcil  in  2  B.  & 

38a  Ad.  3^2. 
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Of  the  proof  of  this  ciinnot  be  ascribed  to  any  violent  stonn^  or  extraordinary 
unscawor  ii-      ^^^  ^^  ^j^^  ^^^^  ^j^^  ^^  ^^^  natural  presumption  is,  that 


nes.s. 


.   .  it  arose  from  causes  existing  before  her  setting  out  on  her 

comes  disabled  Yoyagei  and  conscqucntly  that  she  was  not  seaworthy  when 

soon  after  sail-  -          ,-   j 

ing.  without  fine  sauecL 

any  visibly  adc  j^^  g^^j^  ^^  therefore,  it  is  incumbent  on  the  assured  to 

quate  cause  lu  '                      ' 

the  perils  to  ehow  that,  at  the  time  of  her  departure,  she  was  in  fiict  sea- 
been  exposed,  worthy,  and  that  her  inability  has  arisen  from  causes  subse* 

tilfnT*^thrt^she  V^^^^  ^  ^^^  Commencement  of  the  voyage,  (a) 

sailed  unsea-  If,  ou  the  Other  hand,  the  loss  takes  place  long  after  sailing, 

When  the  ^'  Under  such  circumstances  that  it  may  fairly  be  attributed, 

disability  does  primd  focie,  to  the  violcut  and  immediate  action  of  the  winds 

tiu  la^te^in  the  and  wavcs,  or  other  perils  insured  agwist,  then,  if  the  under- 

voyage,  and  -vmters  mean  to  rely  on  the  defence  that  the  ship  was  unsea- 

may,  prtma  •'                                                             * 

facie,  seem  to  Worthy  whcu  sho  sailed,  the  onus  probandi  will  be  on  them, 

some  peril  suffi.  and  they  will  have  to  make  out  the  fact  by  satisfactory 

proof  of  unsea-  Thus,  if  a  ship,  a  dav  or  two  after  sailing,  become  leaky, 

worthiness  falls  i     n         i            •  i                                              i           •  m  i 

on  the  under-  ftud  Subsequently  founder,  without  any  storm,  or  other  visible 

wfiter.  ^^  adequate  cause  to  produce  this  effect,  the  presumption  m 

that  she  was  not  seaworthy  when  she  sdled,  and  it  lies  on 

the  assured  to  prove  that  she  was.  (b) 

Even  though,  Even  though  shortly  after  sailmg  she  may  have  encountered 

shortly  after  boisterous  wcather,  bad  and  danf^erous  seas,  stiff  breezes,  or 

?iailmg,the  ship  '                               o                       '                             » 

encounters  bad  evcu  Bcvcre  gales,  yet,  if  she  become  leaky,  and  forced  to 

weather  vet  if* 

on  examination,  run  for  a  port  of  distrcss,  and  on  being  examined  there  is 

Ihr^isln^a^s^tate  ^^^^^  *^  ^^  ^^  *  ^^^  of  dccay  or  damage  which  cannot  fidrly 

of  decay  or  be  accounted  for  by  the  immediate  operation  of  the  perils  to 

datnaire   "which  *                       •'               ^ 

cannot  fairly  which  she  has  been  exposed^  the  inference  will  still  be  that  she 

for  bTthfote.  ^^  unseaworthy  when  she  saUed.  (c) 

ration  of  the  Thus,  in  the  case  of  the  Midsummer  Blossom,  insured  on  a 

perils  to  which  i    «           -r*                            -r                     • 

she  has  been  homeward  voyagc  "  at  and  from  Honduras  to  London,"  it 

^^umptiOT  is,  appeared  that  the  ship,  which  was  thirty-five  years  old  at  the 

that  she  $aUed 


tmseawortby. 


(a)  Per  Lord  Eldon  in  Watson  w.  '  (c)  Watson  v.  Gark,  1  Dow,  SSfi. 
Clark,  1  Dow,  344.  Munro  v.  Van-  Parker  v.  PotU,  d  Dow,  23.  Douglas 
dam,  Park  on  Ins.  469.  8th  ed.  r.  Scougall,  4  Dow,  260* 

(h)  Munro  v,  Vftndain>  Park  on  lot* 
469i  8th  Ad* 
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time  of  load,  bad  taken  in  a  cargo  of  logwood  in  the  Belize  Of  the  proof  of 
river  at  Honduras,  anA  sailed  thence  on  the  voyage  insured  q^^. 
on  the  27th  of  October;  at  that  time  she  was  not  making  caseofthe 
more  than  twelve  inches  water  per  diem,  but  three  days  after-  gi)^^"®' 
wards,  having  encountered  fresh  gales  and  squally  weather ^  Watson  r. 
she  was  found  to  be  making  ten  inches  of  water  per  hour^  33^. 
and  the  weather  continuing  squally,  with  a  heavy  sea,  her 
leakiness  gradually  increased  till  the  6th  of  November,  when, 
as  the  ship  was  making  forty  inches  water  per  hour,  the 
captain  bore  up  for  the  Belize,  but  before  he  could  make  it 
the  ship  struck  on  a  reef  and  was  lost.     The  assured  con- 
tended that  the  leaky  state  of  the  vessel,  which  forced  the 
capttdn  to  put  back,  was  owing  to  the  weather  he  had  en- 
countered since   sailing;    but  Lord  Eldon  held  that  the 
weather  encountered,  viz.,  fresh  gales  and  squally  weather^ 
could  not  account  for  the  leakiness  of  the  ship,  and  as  no 
adequate  cause  appeared  for  the  inability  of  the  ship  to  per- 
form the  voyage,  arising  after  she  had  sailed  from  Honduras, 
the  presumption  was  that  she  was  unseaworthy  when  she 
sailed.     Lord  Kedesdale  thought  that,  as  the  vessel,  without 
any  apparent  cause  of  injury,  was  obliged  to  put  back,  being 
iiicapable  of  proceeding  on  her  voyage,  there  was  not  only 
presumptive,  but  direct,  evidence  that  she  was  not  seaworthy ; 
for  if,  upon  the  statement  of  facts,  it  appeared  that  there  was 
neither  bad  weather,  nor  any  thing  else  to  injure  the  vessel 
after  her  leaving  port,*and  yet  it  was  found  she  was  in  a  bad 
condition,  and  continued  increasing  in  that  badness,  then  it 
was  clear  that  she  could  not  have  been  seaworthy  when  the 
voyage  commenced,  {d) 

So,  where  a  ship,  to  all  outward  appearance  seaworthy,  Parker  r.  Potts, 
the  mght  after  sailing  fell  in  unth  a  gale  which  strained  her  2^^^'    ^^' 
so  much  that  she  made  10^  inches  water  in  the  hour,  and  the 
leakiness  increased  for  about  a  week  after,  when,  as  she  was 
then  making  3^  feet  water  per  hour,  the  captain  put  back  in 
distress,  Lord  Eldon  held  this  presumptive  proof  that  the 

(d)  Watson  r.  Clilrki  1  Dow*fl  Rep.  336. 
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Of  the  proof  of  g^jp^  {^  gpjtg  of  ^^r  outward  appearance^  was  not  seaworthy 

ness.  when  she  sailed,  (e)  * 

J  So,  where  a  ship  which,  in  the  judgment  of  the  ship's  car- 

Scougaii, '  penters,  who  repaired  her,  had  been  seaworthy  when  she  left 
^'^*  '  port,  a  fortnight  after  sailing  encountered  a  severe  gahy  after 
whicli  she  began  to  make  so  much  water  that  the  crew  could 
not  keep  her  free  with  both  pumps,  and  the  captain  was 
forced  to  put  back  in  distress.  Lord  Eldon  held,  that,  though 
she  had  been  "  for  two  or  three  days  in  a  violent  storm,  yet, 
unless  the  damage  sustained  could  fairly  be  attributed  to  the 
storm,  tlie  underwriters  would  not  be  liable.  If  damaged," 
said  his  lordsliip,  '^  in  such  a  manner  as  in  common  probability 
she  could  not  be  if  she  had  been  seaworthy  when  she  sailed 
on  the  voyage,  the  implied  warranty  is  not  observed.**  (/) 

Effect  of  clauie       Clauscs  are  sometimes  inserted  in  policies,  whereby  the 

admitting  ship  *      ^  '' 

toi>esea-  underwriters  agree  to  allow  "that  the  ship  is  seaworthy;" 

M'orthv 

these  clauses  operate  as  a  binding  admission  that  the  ship  was 
seaworthy  for  the  voyage  when  she  sailed,  and  therefore  pre- 
clude the  underwriters  from  any  defence  on  the  ground  of 
unseaworthiness,  {g) 

Unicaworthi.         c  256.  With  regard  to  the  means  of  proving  that  the  ship 

ness  IS  to  be  ^  o  '^      ^^^  '^ 

proved  by  the  was  scawortliy,  or  the  reverse,  the  only  satisfactory  evidence 
thc»c"who  sur-  18  that  of  the  persons  who  were  employed  to  survey  and 
veyed  the  ship,  gxa^jn^  f  jj^  vcsscl ;   after  their  evidence  has  been  given, 

Skilled  wit-         ,  •  j      i_«         •   i  i.         i.*  ^t        t* 

ncHses  may  be  howcvcr,  experienced  shipwrights,  who  never  saw  the  ship, 

their*^  ^'mion  ^^^  ^^  Called  to  Say  whcthcr,  upon  the  facts  sworn  to,  she 

whether,  upon  was  iu  their  opinion  seaworthy  or  not.  (A) 
to.  the  ship  Whcrc  a  sliip  has  been  surveyed  and  condemned  abroad,  as 

waf  seaworthy,  ungeawortliy,  by  the  'sentence  of  a  Vice  Admiralty  Court, 

condemnation  such  sentence  is  evidence  of  nothing  but  the  mere  fiust  of 

for  unseawor- 
thiness by  a 
Vice  Admiralty        u)  Parker  f.  Potts,  3  Dow's  lUp.     «c  Wels.  392.     Phillips  v.  Naime,  Itf 

^ovw  n^o'tWn       23.  ^  J-  C.  H.  194. 
buUliTe"factof        (/)  I>ougla8  r.  Scougaii,   4  Dow.         (A)  Thornton  v.  Royal  Exch.Comp., 

condemnation.     269.  277.     See  also  Foster  p.^Steele,  Peake,  25.,  per  Lord  Kcnyon.    Beck- 

3  Bingh.  N.  C  892.  ^*»th  v.    Sydebotham,   1   Camp.  116., 

(j)  Parfitt  r.  Thompson,  13  Meei.  P«r  Lord  Ellenborough. 
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condemnation;  it  is  no  evidence  of  the  facft  or  grounds  on  Of  the  proof  of 

!_•  1    .1  J  ..  J   J    /A  unseaworthi- 

wbich  the  condemnation  proceeded,  (i)  ness. 


The  whole  question  as  to  what  constitutes  seaworthiness^  xhe  whole 
is  peculiarly  a  question  for  a  jury ;  and  hence  where  a  special  question  of  i 
jury  of  merchants  had  twice  given  their  verdict  one  way  on  peculiarly  for 
a  question  of  seaworthiness,  the  court,  although  they  con-  ***®  ^"^* 
sidered  the  yerdict  not  altogether  satisfactory,  refused  to 
grant  a  rule  for  a  third  trial  {j) ;  nor  would  they  allow  the 
consolidation  rule  to  be  opened,  in  order  to  try  the  same 
question  in  another  action  against  another  underwriter  on 
the  same  policy.  (A) 


Sect.  IV.  Implied  Condition  that  the  Ship  shall  be  properly 

documented. 

Art.  1.  Ship  must  be  furnished  with  all  proper  Proofs  of 

National  Character, 

5  257.  If  a  ship  be  not  provided  with  those  documents  ^'^'P.  ""f*  ^^ 

•  ^   *  *  ^  furnished  with 

which  are  required  by  the  general  law  of  nations,  or  by  all  proper 
international  treaties,  to  prove  her  national  character,  she  is  doouilchan^ter. 
exposed,  especially  in  seasons  of  general  maritime  war,  io  whether  the 
the  danger  of  being  condemned  for  the  want  of  them.  national  cha- 

...  ,         .  racterofthe 

The  risk  incurred  by  the  underwriter  is  thus  very  con-  ship  be  or  be 
siderably   enhanced,  and  he   has   consequently   a  right  to  warranty  ^or 
expect  that  the  assured,  especially  if  he  be  the  owner  of  the  fcpresentation, 

*■  .,  itisan  implied 

ship,  shall  see  that  she  is  duly  provided  with  all  such  proofs  condition, 

/*i  A*        ^      1  J.  ••x/»i_  XX*         whenever  the 

of  her  national  character  as  are  requisite  for  her  protection  insurance  is 
on  the  voyage.  ""^^^^  *»y  *« 

.         .  •  ,       .  *  .  shipowner,  that 

It  is,  therefore,  an  implied  condition  in  every  policy  (at  all  she  shall  have 
events,  when  effected  by  the  shipowner,)  that  the  ship  in  the  proper  docu- 
course  of  the  voyage  and  at  the  time  of  seizure  (I)  shall  have  ™«n^.'7  pr«>ft 

•^  ^  .^  \  /  of  national  cha- 

racter. 

(i)  Wright  V.  Barnard,  Marshall  on  she  need  not  sail  with  documents  of 

Ins.  152.     Park,  863.  8th  ed.  neutrality.      Per  Lord  Ellenborough 

O)  Foster  v.  Steele,  3  Bingh.  N.  C.  in  Bell  v.  Carstairs,  14  £ast,  393, 394. ; 

892'  aUter  if  there  be  a  warranty  or  repre- 

(A)  Foster  v,  Alvez,  ibid.  896.  sentation.     Rich  v,  Parker,  7  T.  Rep. 

(/)  Unless  the  ship  be  warranted  or  705. 
represented  as  of  a  particular  nation, 

Y  Y 
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Ship  must  be 
furnished  with 
all  proper 
proofs  of  na- 
tional character. 


This  implied 
condition,  how- 
ever, stands  on 
a  wholly  dif- 
ferent ground 
from  the  im- 
plied warranty 
of  seaworthi- 
ness. 


And  conse- 
quently its 
breach  is  at- ' 
tended  with 
very  different 
results. 


on  board  all  such  documentary  proofs  of  national  character, 
as  are  required  either  by  the  general  law  of  nations,  or  by 
the  public  treaties  subsisting  at  the  time  between  the  country 
to  which  she  belongs  and  other  states;  and  this,  whether 
her  national  character  be  or  be  not  the  subject  of  warranty 
or  representation  in  the  policy :  it  is  not,  however>  requisite 
that  she  should  sail  with  such  documents,  unless  she  be  repre- 
sented or  warranted  as  of  a  particular  national  character. 

The  consequences,  however,  of  a  failure  to  comply  with 
this  implied  condition,  are  very  different  from  those  that 
follow  upon  a  breach  of  the  implied  warranty  of  seawor- 
thiness. 

The  warranty  of  seaworthiness,  in  the  words  of  Mr.  Justice 
Lawrence,  "  is  implied  from  the  very  nature  of  a  contract  of 
insurance ;  the  consideration  of  an  insurance  is  paid  in  order 
that  the  owner  of  a  ship  which  is  capable  of  performing  her 
voyage  may  be  indemnified  against  certain  contingencies, 
and  it  supposes  the  possibility  of  the  underwriters  gaining 
the  premium ;  but  if  the  ship  be  incapable  of  performing  the 
voyage,  there  is  no  possibility  of  the  underwriters  gaining 
the  premium;  and  if  the  consideration  faik  the  obligation 
fails.  But  that  is  not  the  case  with  a  ship  not  having  proper 
documents  on  board:  she  may  nevertheless  perform  the  voyage; 
at  least  there  is  no  certainty  that  she  will  not,  as  there  is  in 
the  case  above  alluded  to."  (m) 

Accordingly,  we  shall  find  it  established  by  the  cases,  that 
a  failure  to  have  proper  documents  on  board  can  only  dis- 
charge the  underwriter  from  his  liability,  when  the  sentence 
of  the  foreign  prize,  court  shows  that  the  condemnation  pro- 
ceeded either  expressly  upon  that  sole  ground,  or  upon  that 
as  one  of  the  grounds  conducing  to  the  sentence  (n) ;  and  it 


(m)  Per  Lawrence,  J.,  in  Christie 
V.  Secretan,  8  T.  Rep.  192.  See  also 
the  observations  of  the  court  in  Price 
V,  Bell,  1  East,  662.  So  in  the  United 
States,  Chancellor  Kent  (then  Ch.  J.) 
intimated  that  it  was  no  part  of  the 
implied  warranty  of  seaworthiness  that 
the    ship   should    be  properly   docu- 


mented, on  the  ground  <*  that  the  ves- 
sel, without  such  documents,  might 
be  quite  competent  to  perform  the 
voyage.  In  f  Elting  v.  Scott,  2  John* 
son's  Rep.  157.,  cited  I  Phillips  on 
Ins.  343. 

(n)  See  the  remarks  of  Lawrence,  J., 
in  Price  o.  Bell,  1  East,  673. 
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has  further  been  held  by  Lord  EUenborough,  and  not  con-  Ship  must  be 

tradicted  by  any  subsequeDt  authority,  that  even  in  tlua  caae  ^h  proper 

the  underwriter  will  not  be  discharged  unless  his  contract  ^!^'h  ""tn- 

was  with  the  owner  of  the  skip,  from  whom  he  had  a  right  to  

expect,  and  who  had  the  power  to  provide,  that  she  should 
have  on  board  all  documents  required  for  her  protection.  (0) 

First,  therefore,  in  order  to  discharge  the  underwritfir  on  '-  In  order  to 

°  ,  discharge  the 

the  ground  of  a  f^ure  to  provide  proper  documents  of  nation-  undEnrriter 
ality,  it  is  necessary  that  it  should  distinctly  appear, _/'/-om  the  ^tthitian^ed 
whole  of  the  foreign  sentence  taken  together,  that  the  want  of  ondnioo,  it 
Boch  documents  was  the  ground,  or  a  ground  of  condemn-  fromtiieFoKign 

tenlence,  tint 
atlOn.  [he  want  of 

Formerly,  indeed,  as  we  have  already  seen,  the  rule  was  ^^^^^w^"' 
atill  stricter ;  for  our  courts,  in  interpreting  the  sentences  of  either  ihi 
foreign  tribunals  of  prize,  would  only  look  to  the  adjudicative  lewi,  o'ground 
part  of  the  sentence  for  the  ground  on  which  the  foreign  ^o"^*"*"*- 
court  proceeded,  and  paid  no  attention  to  the  motives  of 
condemnation  alleged  in  its  premises;   unless,  therefore,  it 
appeared  in  the  operative  part  of  the  sentence  itself  that  the 
want  of  treaty  documents  was  the  ground  of  condemnation, 
they  held  the  underwriter  to  his  liability,  although  the  want 
of  such  documents  was  plainly  alleged  as  one  of  the  motives 
of  the  sentence  in  its  reciting  part. 

Hence,  where  a  ship  which  was  American  in  fact  (though  Fomicrly  ibc 
not  warranted  such)  sailed  without  a  muster  roll,  as  required  to  loot « the 
by  the  then  subsisting  treaty  between  France  and  the  United  p™'!'"''  "^ 
States,   and   having  been  seized  by  French  cruisers,    was  tences. 
condemned  by  a  French  prize  court,   "as  belorufing  to  the  Secreun, - 
enemies  of  the  French  Republic"  Lord  Kenyon  and  the  Court  *^"  **^'  '^ 
of  King's  Bench  held,  that  the  underwriter  was  not  dis- 
charged from  his  liability,  although  the  want  of  a  proper 
muster  roll  was  clearly  stated  in  the  premises  of  the  sentence 
as  one  of  the  grounds  of  condemnation,  (p) 

The  ground  on  which  the  court  held  the  underwriters  to 
their  liability  was,  that  the  sentence  of  the  French  prize 

(0)  Uawion  0.  Atty,  7  East,  3(57.  (p)  Christie  e.  Sccretui,  8  T.  Rep. 
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Ship  must  be     court,  ifi  its  adjudicative  part,  **  did  not  negative  any  fiust  or 

furnished  witli        ,  ^  I'l^i  i  ij.^  •  n 

all  proper  circumstancG  which  the  assured  was  bound  to  prove  in  order 

proofs  of  na-       ^^  maintain  his  action  against  them." 

tional  character.  ^ 

,       ,    .  The  rule  of  interpretation,  however,  was  afterwards  under- 

Latterly,  how-  ^  * 

ever,  the  rule  stood  more  liberally,  and  the  principle  fully  established,  that 
from  th*c  whole  ^^  courts,  in  looking  at  the  sentences  of  foreign  prize  courts, 
of  the  foreign     jjj  order  to  ascertain  the  facts  on  which  they  proceeded,  will 

sentence  taken  ^        ^  "^    * 

together,  our  look  not  Only  to  the  adjudicative  part  of  the  sentence,  but  to 
plainly  see  that  the  alleged  grouuds  of  condemnation  contained  in  its  pre- 

want  of  proper    i^lisCS.  (a) 
documents  was  ^^^ 

a  ground  of  The  rulc,  therefore,  now  is,  that  if, .  upon  examination  of 

condemnation,       111  i*t»  1  <• 

this  was  held  the  wholc  scntencc  taken  together,  it  appears  that  want  of 
acamst'ihe        p^opcr  documcnts  as  required  by  treaties  was  one  of  the 

claim  of  the       alleged  grounds  on  which  the  sentence  of  condemnation  pro- 
assured  on  the 
policy.  cecded,  our  courts  will  consider  the  sentence  proof  that  the 

Bell  t;.  Car-      assured  has  failed  to  comply  with  the  implied  condition,  and 

suirs,  14  East,  .  .  .... 

374.  hold  the  underwriter  discharged  from  his  liability,  (r) 

•   Consequently,  where  an  American  ship  (not  warranted 
American)  was  condemned  in  a  French  court  of  prize  on  the 
express  ground,  alleged  in  the  premises  of  the  sentence,  that 
she  was  not  properly  documented  according  to  the  existing 
convention  between  the  French  RepubUc  and  the  United 
States,  Lord  Ellenborough  held,  that  the  underwriters  on 
ship  were  discharged  from  their  liability,  although  the  sen- 
tence also  proceeded  on  the  ground  of  a  suppression  of  papers 
by  the  master  after  her  capture.  (5) 
A  neutral  ship        go,  where  an  American  ship,  which  had  sailed  from  New 
board  all  docu-  York  to  Loudou  with  naval  stores,  was  chartered  from  Lon- 
"ernVu^liSut^;  ^^^  ^^^  a  voyagc  to  the  Baltic  during  the  height  of  Na- 
although  their    poleon's  Continental  system,  and  ultimately  condemned  in  a 

production  .  « 

would  have  Danish  prize  court,  for  want,  amongst  other  grounds  of  con- 
to  condemn^  demnation,  of  a  sea  passport  and  muster  rolls,  the  court  held 
tionbyoneof    the  underwriters  discharged  from  their  liability,  although  if 

the  belligerents,  °                                                 .^'                 o 

under  a  private  the   ship   had  produCcd  her  sea  passport  it  would   have  sub- 
ordinance  of 
that  state. 

Steel  o.  Lacy,  ^^^  gee  per  Lord  Ellenborough  in     Bell  v.  Bromfield,  15  East,  374    Steel 

3  Taunt.  280.  g^^,  ^  Carstairs,  14  East,  394.                  ».  Lacy,  3  Taunt.  285. 

(r)  Bell  V.  Carstairs,  14  East,  374.         (f)  Bell  o.  Carstairs,  14  East,  371. 
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jected  her  to  French  condemnation  under  the  Berlin  decree.  Ship  must  be 

as  showing  that  she  had  last  come  from  London,  {t)  all  proper 

Secondly f  the  implied  condition  that  the  ship  shall  be  pro-  So^^chanwter 

perly  docmnented,  does  not  extend  to  any  document  except  — z — ; — 

,  .11  n        '  .     .  '^     2.  But  in  order 

those  requured  by  the  general  law  of  nations,  or  by  subsisting  to  defeat  the 
international  treaties)  the  imderwriter,  therefore,  who  seeks  ^u^d  onthis 
to  avail  himself  of  this  defence,  must  clearly  make  out  that  g^o^nj^t  *he  un- 

•'  derwnter  must 

the  documents,  for  want  of  which  the  ship  was  condemned,  dearly  show 
fell  within  one  or  other  of  these  two  categories,  (u)  n,ent^  for  ^j,n\ 

There   is   no  implied   condition   that  the  assured  should  of  which  the 

*  ^        ^  ^  ship  was  con- 

provide  his  ship  with  proofs  of  nationality  only  required  by  denmed,  was 

the  private  ordinances  of  the  captor  state  made  during  hos-  eithe7by*the 
tilities,  or  in  contemplation  thereof.     Hence,  where  an  Ame-  ««".«^^  ^*^  o^ 

'  *  '  nations  or  by 

rican  ship  was  condemned  on  the  express  ground  that  she  international 

,  ^    ,  •11  ^   •  .    treaties,  and  not 

was  not  so  documented  as  was  required  by  certam  recent  merely  by  the 

French  Ordinancesy  which  were  contrary  to  the  terms  of  the  ^^^^f  ^e 

treaty  then  subsisting  between  France  and  the  United  States,  captor  state, 

and  not  adopted  by  any  public  international  act  of  the  two  i  East,  662. ' 
governments,  it  was. held  that  the  underwriters  were  not 
discharged  from  their  liability,  (v) 

Our  courts,  in  short,  require  proof  not  only  that  the  sen-  The  under- 

tence  of  the  foreign  prize  court  was  founded  on  the  want  of  show  by  what 

certain   documents,    but    also    that  such    documents   were  *°^«™Von*l 

'  treaty  the  do- 

required,  if  not  by  the  law  of  nations,  at  least  by  some  sub-  cumcnts,  for 

,     .  want  of  which 

Sistmg  treaty.  the  ship  was 

Thus,  where  an  American  ship  was  condemned  in  a  Danish  ^ufy'^JJ^  "® 
prize  court  because  her  sea  passport  was  not  verified  ttoith  the  Bell  v,  Brom- 
notarxfs  name  *and  seal  of  office^  the  court  called  upon  the  ^^^*  ^^  ^^^ 
counsel  for  the  underwriters  to  show  by  what  rule  of  the    . 
law  of  nations,  or  by  what  clause  in  any  subsisting  treaties 
between  Denmark  and  the  United  States,  it  was  required 
that  the  sea  passport  of  an  American  ship  should  be  so 
verified,  (to) 

A  register  is  not  a  document  required  by  the  law  of  Le  Cheminant 

V,  Allnutt, 

4  Taunt  367. 
(t)  Steel   V.    Lacy,   3  Taunt   284.         (o)  Price  v.  Bell,  1  East,  662. 

The  ship  had  been  represented  Ame-         (w)    Bell   v,    Bromfield,   15   East, 

rican.  368. 

(«)  Per  Bayley,  J.,  in  Bell  9.  Brom- 

aeld,  15  East  368. 

Y  ir  3 
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Ship  must  be 
furnished  with 
all  proper 
proofs  of  na- 
tional character. 


S.  Want  of  pro- 
per documents 
is  only  a  de- 
fence when  the 
insurance  is 
effected  by  the 
shipowner. 

Carruthers  v. 
Gray,  3  Camp. 
142. 


Dawson  v. 
Atty,  7  East, 
360. 


Confirmed  in 
Bell  V.  Car- 
stairs,  14  East, 
p.  493. 


nations,  as  evidence  of  a  ship's  national  character;  hence, 
where  a  ship  described  in  the  charter-party  as  a  Pappen- 
burgher,  was  condemned  in  a  Danish  prize  court  "  for  want 
of  a  Pappenburgh  reffister,^  the  court  held  that  the  under- 
writer, in  order  to  discharge  himself  from  liability,  must 
show  that  a  register  was  required  as  a  proof  of  national  cha- 
racter, by  some  subsisting  treaty  between  Denmark  and  the 
country  to  which  the. ship  belonged. (a:)  "We  want  evi- 
dence," says  Mr.  Chief  Justice  Mansfield,  in  giving  judgment 
against  the  underwriters,  "  to  show  on  what  reasons  the 
want  of  this  register  was  made  a  ground  of  condemnation." 

Thirdly y  it  has  been  laid  down  by  Lord  Ellenborough,  aod 
this  after  full  consideration,  that  a  want  of  proper  documents 
shall  only  discharge  the  underwriter  when  the  insurance  is 
effected  by  the  shipowner,  and  not  when  it  is  effected  by 
the  owner  of  the  goods. 

Thus,  where,  from  an  omission  of  the  captain,  goods  insured 
for  a  voyage  from  this  country  to  a  foreign  port  were  not 
mentioned  in  the  ship's  manifest,  as  required  by  act  of  par- 
liament ;  but  it  did  not  appear  that  the  loss  was  in  any  degree 
owing  to  this  defect;  Lord  Ellenborough   held  the  under- 

« 

writers  liable,  on  the  ground  that  there  was  no  impUed 
warranty,  on  the  part  of  the  owner  of  the  goodsy  that  the  ship 
should  be  properly  documented,  (j/) 

So,  where  the  policy  was  "  on  goods "  on  board  a  ship, 
which  was,  in  fact^  but  not  represented  to  be,  an  American^ 
and  the  ship  being  captured  by  the  Spaniards  was  con- 
demned on  the  express  ground  of  her  not  being  properly 
documented  according  to  the  treaties  then  subsbting  between 
Spain  and  the  United  States,  Lord  Ellenborough  held  that 
the  underwriters  were  not  discharged  on  this  account  (r); 
and  on  this  case  being  mentioned  in  that  of  Bell  v.  Carstairs, 
his  lordship  supported  it  on  the  ground  that  it  was  the  case 
of  an  insurance  on  goods,  "  where  the  owner  of  the  goods 


(x)  Le  Chcminant  r.  Allnutt,  4 
Taunt.  367. 

(y)  Carruthers  v.  Gray,  3  Camp. 
142.      S.  C.  15  East,  35. 


(2)  Dawson  v.  Atty,  7  East,  366. 
See  also  Carruthers  o.  Gray,  S  Camp. 
142. 


\ 

2. 
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has  no  concern  in  the  obtaining  of  the  proper  documents  Ship  must  be 
with  which  the  vessel  is  to  be  furnished  for  the  voyage ; "  all  proper 
whereas  in  a  policy  on  ship,  "  the  shipowner  is  bound  to  P/oo^»ofna- 

*         "^  *'  ^  ttonal  character. 

have  such  documents  as  are  required  by  treaties  with  par-  

ticular  nations  to  evince  his  neutrality  in  respect  of  such 
nations."  (a) 

Mr.  Marshall  (b)  and  Mr.  Phillips  (c)  seem  to  consider  this   Remarks  on 
distinction  a  very  questionable  one,  upon  the  ground  that  the  ^^  Jhe^rcncraT 
assured  on  goods  might  as  well  contend  that  the  unseaworthi-  doctrine, 
ness  of  the  ship  was  no  answer  (as  it  has  always  been  held 
to  be)  as  to  his  claim  upon  the  underwriter.     But  as,  accord- 
ing to  authorities  cited  at  the  commencement  of  this  article, 
there  seem  good  grounds  for  holding,  that  the  implied  con- 
dition that  the  ship  shall  be  properly  documented  stands  on 
a  wholly  different  footing  from  the  implied  warranty  of  sea- 
worthiness, these  oljections,  which  proceed  upon  the  assump- 
tion of  a  complete  analogy  between  the  two  cases,  are  not 
entitled  to  much  weight.     The  distinction  taken  by  Lord 
Ellenborough  seems  to  rest  on  a  very  satisfactory  foundation, 
nor  does  there  appear  any  reason  why  the  implied  condition  . 
as  to  proofs  of  national  character  ought  to  be  more  widely 
extended. 


Art.  2.   Of  carrying  Simulated  Papers  and  False  Clear- 

ances. 

§258.  Owing  to  the  unexampled  difficulties  thrown  in  the  Of  carrying 
way  of  English   commerce  by  the   ambition  of  Napoleon  papers  and 
during  our  last  great  maritime  wars,  it  became -hecessary,  in  ^'"'"'■""^ 
order  to  carry  on  trade  with  the  continent  at  all,  to  do  so  by  I^eason  of  the 

,  ,  ,  practice  of  car- 

the  aid  of  simulated  papers:  but,  although  it  was  notoriously  rying simulated 
impossible  for  our  own  or  neutral  ships  to  trade  especially  to  ^^^^' 
the  Baltic  ports  without  having  such  papers  on  board,  yet 
our  courts   uniformly  held  that  the   sentences   of  foreign 

(a)  In  BeU  r.   Carstairs,  14  East,  field  in  Le  Cheminant  v.  Pearson,  4 

393.  Taunt.  379. 

(6)  Marshall  on  Ins.  173.  note  (a).  (c)  1  Phillips  on  Ins.  344. 
See  also  the  remarks  of  Ch.  J.  Mans- 

Y  T    4 
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CARRYING   SIMULATED   PAPERS. 


Of  carrying 
simulated 
papers  and 
false  clearances. 


Carrying  such 
papers  dis- 
charges the  un- 
derwriter 
where  no  leave 
so  to  do  is  re- 
served in  the 
policy,  even 
where  it  is 
notorious  that 
the  trade  can- 
not be  carried 
on  without 
their  aid. 


AKter,  where 
leave  to  that 
effect  is  re- 
served. 


tribunals  of  prize  expressly  proceeding  on  the  ground  of  the 
ship's  carrying  simulated  papers,  were  conclusive  to  discharge 
the  underwriter  from  his  liability,  except  where  there  was  an 
express  leave  given  in  the  policy  to  carry  them. 

Thus,  where  a  British  ship  sailed  from  London  for  the 
Baltic  and  was  condemned  in  a  Russian  prize  court  on  the 
ground  of  carrying  simulated  papers.  Lord  Ellenborough 
and  the  Court  of  King's  Bench  held,  that,  as  the  policy 
contained  no  liberty  to  carry  such  papers,  the  assured  could 
not  recover,  although  it  was  notorious  to  all  the  world  that 
the  trade  sought  to  be  protected  by  the  policy  could  not  be 
carried  on  without  such  papers,  so  that  the  fact  of  having 
them  on  board,  so  far  from  enhancing,  actually  tended  to 
diminish  the  risk  ((f) :  and  the  decision  of  the  court  was  the 
same  where  the  fact  of  carrying  such  simulated  papers  was 
stated,  not  as  the  sole  ground  of  the  sentence,  but  as  one 
amongst  others,  yet  so  that  no  one  could  doubt,  after  reading 
the  sentence,  that  it  was  at  least  one  of  the  efficient  causes 
of  condenmation.  (e) 

As,  however,  the  ground  on  which  these  cases  proceed  is, 
that  the  assured,  without  the  knowledge  or  permission  of  the 
underwriters,  has  done  something  which  has  directly  led  to 
the  loss  in  respect  of  which  he  seeks  to  recover,  it  is  obvious, 
that,  if  the  underwriters  have  themselves  agreed  to  the 
insertion  on  the  face  of  the  policy  of  a  leave  to  cany 
simulated  papers,  they  cannot  be  discharged  from  their 
liability,  by  showing  that^the  condemnation  has  proceeded  on 
this  ground. 

Thus,  where  an  American  snip  having  sailed  from  London 
on  a  Baltic  risk  under  a  policy  which  contained  an  express 
license  "  to  carry  simulated  papers,"  was  subsequently  con- 
demned by  the  sentence  of  a  Danish  prize  court,  which, 


((f)  Homeyer    v.    Lushington,    15  it  is  necessary  to  have  permissioa  in 

East,  46.   3  Camp.  85.    See  also  S.  P.  the  policy  to  carry  simulated  papers* 

Fomin  o.   Oswelli  3  Camp.   357.     1  in  cases  where  it  is  lu^orious  that  the 

Maute  &  Sel.  39^3.  These  cases  resolve  trade   cannot   be  carried  on   without 

in  the  affirmative  a  point  left  open  by  them. 

the  Court  of  Common  Pleas  in  Steel         (e)  Oswell  v,  Vigne,  15  East,  7a 
o.  Lacy,  3  Taunt  285.,  viz,   whether 
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although  it  recited  many  other  motives  of  condemnation,  yet  Of  carrying 
proceeded  mainly  upon  the  ground   of  the   ship's  having  pa'Jels  and 
carried  simulated  papers.  Lord  Ellenborough  and  the  Court  ^^^  clearances. 
of  King's  Bench  held  that  the  underwriters  were  not  dis- 
charged from  their  liability.  (/) 

The  principle  upon  which  the  court  went  was  that,  taking 
the  whole  sentence  together,  the  condemnation  proceeded 
upon  the  ground  of  the  simulation  of  papers  (which  act  the 
underwriters  themselves  had  authorised)^  or,  at  all  events,  that 
that  circumstance,  mixed  up  with  other  considerations,  had 
operated  in  some  degree  as  the  ground  of  condemnation,  and 
it  was  impossible  to  say  in  what  degree. 

(/)  Bell  V,  Bromfield,  15  East,  364. 
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CHAP.  V. 

ILLEGALITY   OF   THE   RISK:     ILLEGAL   VOYAGES   AND 

ILLEGAL   TRADING. 

No  species  of  property  or  interest  at  risk  on  a  sea  venture 
can  be  the  subject  of  a  valid  contract  of  marine  insurance, 
if  the  course  of  trade,  or  the  voyage,  in  the  prosecution  of 
which  it  is  so  exposed  to  risk^  be  in  contravention  either  of 
the  laws  of  the  land  or  the  laws  of  nations. 

There  are,  therefore,  two  main  divisions  of  illegal  risks; 
1st,  Those  on  which  the  insurance  is  effected  to  protect  trade 
or  voyages  prohibited  by  the  positive  laws  of  the  state  where 
the  policy  is  made  or  sought  to  be  enforced.  2dly,  Those 
where  it  is  designed  to  protect  trade,  or  voyages  contravening 
the  laws  of  nations  as  they  affect  either  belligerents  or 
neutrals :  we  will  treat  of  these  several  kinds  of  illegal  risks 
in  their  order,  after  having  first  stated  generally  how  the 
illegality  of  the  risk  affects  the  rights  and  liabilities  of  the 
parties  to  the  policy. 

The  following,  then,  will  be  the  division  of  the  chapter:  — 

Sect.  I.  General  doctrine  of  illegality  as  it  affects  the  policy. 
Sect  II.  Insurances  on  voyages,  or   trading  illegal  by  the 

laws  of  the  land. 
Sect.  III.  Insurances  on  voyages  or  trading  illegal  by  the 

laws  of  Aations  as  they  affect  belligerents. 
Sect.  IV.  Insurances  on  voyages  or  trading  illegal  by  the 

laws  of  nations  as  they  affect  neutrals. 

Sect.  I.   General  Doctrine  of  the  Illegality  of  the  Risk  as  it 

affects  the  Policy, 

General  doc-  §  259.  "Where  a  voyage  is  illegal,"  says  Chief  Justice 

ilVegality  of  the  Tindal,  "  an  insurance  upon  it  is  invalid ;  for  it  would  be  sin- 
risk  as  it  affects 
the  policy. 
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gular  if,  the  original  contract  being  invalid  and  incapable  to   General  do<^. 
be   enforced,  a   collateral  contract  founded  upon   it  could  jHegaUty  ©nhe 
be  enforced."  (a)  '[«^  ^J^  «ff««*» 

^    ^  ^  ^  the  policy. 

Such  is  the  rule  and  the  reason  for  it.    The  following  de-   — — ^ 

cided   points   will   show   within  what   limitations   the   rule  which  insur- 

!•  anccs  are  void 

applies:—  on  illegal  voy- 

If  the  voyage  on  which  the  ship  sails  {iter  navis)  be  an  in-  «g*^ 
tegral  and  entire  voyage,  under  charter-party  or  otherwise,  j„"^g  TOur&e^of 
any  ille<yality  at  the  commencement,  or  in  the  course,  of  such  ?"  ^^^"^  ^^^ 

,'  ,  .  integral  voyage 

entire   voyage   will   make   the   whole   illegal ;    so   that  the  discharges  th« 
assured  cannot  recover  on  a  policy  effected  to  protect  any  f^m  In  Ha- 
part  of  it,  although  there  may  have  been  no  illegality  in  the  ^}^^^7  ^"  *  P^ 
part  of  the  voyage  so  insured,  (yiaggium)  (ft)  protect  any 

Any  infirmity,  in  fact,  in  any  part  of  an  integral  voyage  ^      \n\\ 
makes  the  whole  illegal,  so  that  the  assured  cannot  recover  is.  that  any 
on  a  policy  on  any  part  of  it.     Thus,  if  a  ship  be  chartered  part  of  an  inte- 
for  one  entire  voyage  "  from  London  to  Madeira,  and  thence  ^*{t Js^^t^e^ 
to  the  East  Indies,"  and  a  policy  be  effected  on  ship  only  whole  illegal. 
"  from  Madeira  to  the  East  Indies,"  then,  if  the  ship  have 
been  engaged  in  smuggling,  or  any  other  illegal  act,  between 
London  and  Madeira,  this  will  prevent  the  assured  from  re- 
covering on  the  policy  "  from  Madeira  to  the  East  Indies," 
although  there  may  have  been  no  illegality  in  this  latter  stage 
of  the  voyage. 

An  attempt  was  made  on  one  occasion  to  carry  this  prin-  Where  an  en- 
ciple  still  further,  and  it  was  contended  that  if  an  entire  under  a  charter- 
voyage  under  a  charter-party  consist  of  two  distinct  stages  ^f  t^^o^'dUtimit 
separately  insured,  an   illegality  on  the  latter  stage  of  the  passages  out 
voyage  will  vitiate  a  policy  on  the  former,  although  in  itself  of  which  is  in- 
quite  free  from  the  taint  of  illegality  :  e.  g.,  supposing  a  ship  separate  policy, 
to  be  chartered  for  a  voyage  out  and  home,  as  from  A  to  B,  7"^''^  whether 

,,.  AT  T   .  i«»i*"  illegality  on 

and  back  again  to  A,  and  two  separate  policies  to  be  effected,  the  homeward 
one  on  the  outward  and  another  on  the  homeward  passage ;  ^^te\^olicy 
it  was  urged,  that  although  there  might  be  no  illegality  on  en  the  ow/irarc^ 

latter  may  be 
(a)  Redmond  v.  Smith,  7  Man.  &     expressly  ruled  by  him  at  N.  Pr.  in   <l"ite  free  from 

Gr.  474.  Bird  v,  Pigou,  2  Sclw.  N.  P.  1006.    fnjgj^y  ^ 

(6)  Admitted  by   Lord   Kenyon  in     9th  ed.  SevMe  not. 

Wilson  r.  Marryat,  8  T.  Rep.  4G.,  and 
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General  doc-  the  outwaxd  passage,  yet  the  policy  thereon  would  be  vitiated 
*iie\iit^^onhe  ^^  ^  Subsequent  illegality  on  the  homeward  passage.  The 
rbk  as  it  affecu  court  gave  no  express  decision  on  the  point,  but  the  inclina- 

the  Dolicv 

'- tion  of  their  opinion  seemed  decidedly  unfavourable  to  the 

mlrelont^m/  doctrinc  thus  advanced,  (c) 

plated  or  con-         j^^  j^jj  events,  where,  as  in  the  case  before  them,  the  loss 

tmgeDt  ille- 
gality on  the      had  occurred  before  the  commencement  of  the  risk  under  the 

sage  will  not  homeward  policy,  so  that  no  illegality  had,  in  fact,  taken 
in  such  case  p]g^Q  q^  i]^q  homeward  passage,  and  there  was  nothing  to 
iwircf  policy.       show  that  the  master  might  not  before  sailing  on  it  have 

Sesircll  o  Roval 

Exchange  As-  taken  stcps  for  performing  such  passage  with  all  due  legal 
'll!!r°*4  Smit.  ^^l^^sites,  they  held  that  there  was  no  pretence  for  saying 
855.  that  such  contemplated,  or  rather  contingent,  illegality  on  the 

homeward  passage  could  vitiate  the  policy  on  the  outward 

passage,  (d) 
^^^^f  aI^  v^"  ^^  course,  if  the  voyage  of  the  ship  is  not  thus  integral 
is  not  thus  in-  and  entire,  but  the  case  is  one  in  which  either  several  distinct 
tfre^  but"  the  voyages  of  the  ship  are  insured  in  several  distinct  policies,  or, 
^  h  ^'^t  '^  ^^^  of  several  distinct  voyages  of  the  ship,  only  one  is  insured 
several  distinct  in  the  policy  on  which  the  action  is  brought,  an  illegality  on 
#Ai>,oniyonei8  any  such  Other  voyages  cannot  possibly  affect  the  claims  of 
insured  in  the    the  assured. 

policy  on 

which  the  ac-         In  such  cascs  the  only  question  is,  was  there  any  illegality 
no  illegality    *  in  the  coursc  of  the  very  voyage  insured  in  the  policy  ? 
*^*Hc  ^*which  Thus,  where  it  appeared  that  an  American  ship  had  sailed 

does  not  occur  from  London  to  Canton,  and  thence  back  to  Europe,  but  it 
of  ihe  very  voy-  was  distinctly  found  that  the  voyage  from  London  to  Canton 
Bird'©'' Apple-  ^^^  that  from  Canton  to  Europe  were  two  distinct  voyages,  it 
ton,  8  T.  Rep.     ^as  held  that  an  illegality  committed  in  the  course  of  the 

ship's  voyage  between  London  and  Canton  could  not  possibly 
affect  a  policy  intended  to  protect  the  voyage  from  Canton 
to  Europe,  (e) 

(c)  Sewell    V.    Royal    Exch.    Ass.  opinion  to  be  the  same  way.    (Ibid. 

Comp.,  4   Taunt.  855.     Gibbs,  J.,  at  864.) 

the  trial  seems  to  have  been  clear  that  (d)  Sewell    v.    Royal    Exch.    Ass. 

the  homeward  voyage  would  not  con-  Comp.,  4  Taunt  855. 

taminate  the  outward  voyage  (see  ibid.  (e)    Bird  v,   Appleton,  8  T.   Rep. 

858.),  and  Sir  J.  Mansfield,  in  giving  562. 
judgment,  shows  clearly  the  bias  of  his 
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If,  indeed,  a  policy  be  effected  on  the  ship  "  at  andfrom^  General  doc- 
and  there  be  any  illegality  in  the  risk  while  the  ship  is  at  the  illegality  of  the 
place,  that  will  vitiate  the  t)olicy  on  the  entire  voyage  insured,  [^*j^  "jJJ  ^^^^ 
though  the  illegality  may  cease  before  the  ship  sails.  — = ; 

Thus,  where  a  policy  was  effected  on  an  American  ship  on  ship  '*  at  and 
**  at  and  from  Canton  to  Hamburgh,"  and  it  appeared  that  f"^^  ^  ^^^^ 
the  ship,  on  arriving  at  Canton,  and  for  a  short  time  while  port  will  vitiate 
she  lay  in  harbour  there  (consequently  after  the  inception  though  it  may 
of  the  risk  on  ship  under  this  policy)  had  on  board  an  illegal  ^^^^^^  *^* 
cargo,  which  she  had 'taken  in  at  Bombay  for  sale  at  Canton, 
in  the  course  of  a  separate  and  distinct  voyage:  this  was 
held  to  vitiate  the  policy  on  the  ship,  though  she  disposed  of 
all  her  illegal  cargo  at  Canton,  and  sailed  thence  for  Ham- 
burgh with  another,  {f) 

The  principle  is,  that  "  an  illegal  cargo  on  hoard  but  for  an 
hour  after  a  policy  attaches  will  avoid  that  policy  and  discharge 
the  underwriters  from  all  subsequent  liability. ^^  (g) 

In  the  same  case  a  policy  was  effected  for  the  same  voyage,   A  policy  on 
I.e.,  ^^  at  and  from  Canton  to  Hamburgh,"  on  goods  which  from"B*port 
were  purchased  at  Canton  for  the  homeward  voyage  partly  ?*^y  *h*^^ 
with  the   proceeds  of  the  illegal  cargo,  and  none  of  which  ing  the  car^o 
were,  consequently,  shipped  on  board  till  the  whole  of  the  therefore,' bel 
illegal  cargo  was  unloaded :  this  policy  the  court  held  to  be  f*^^  **Jf  ^°^^ 
good  :  the  risk  on  the  goods  under  it  did  not  attach  till  they  loaded  on 
were  loaded  on  board,  when  all  illegality  was  at  an  end  by  iUggai  ^rgo* 
the  prior  discharge  of  the  illegal  cargo  with  whose  proceeds  ^JJf  *^"  "°" 
they  were  purchased.     There  was,  therefore,  no  illegality  in  policy  on  goods 
this  case,  after  the  risk  had  once  attached  under  the  policy,  by  such  cargo's 
on   the  voyage  insured ;   and  as  to  the  illegality  that  had  ^aid^tjjl^j^i*^** 
taken'  place  on  the  ship's  voyage  outwards  from  London  to  ''^iie  at  the 
Canton,  that  could  not  affect  the  question.     **  The  voyage 
homeward  from  Canton,"  says  Lord  Kenyon,  *^  being  found 
to  be  a  separate  and  distinct  voyage  from  that  to  Canton, 
the   homeward  voyage   cannot   be  affected  by  the  former 
outward  voyage."  (A) 

(/)  Bird  V.  Applcton,  8  T.  Rep.  (A)  Bird  i».  Appleton,  8  T.  Rep. 
562.  566. 

(jg)  Marshall  on  Ins.  68. 


702 


ILLEGALITY    OF    THE   IIISK. 


General  doc- 
trine of  the 
illegality  of  the 
risk  as  it  affects 
the  policy. 

The  fact  that 
the  goods  in- 
sured have  been 
purchased  with 
the  proceeds  of 
an  illegal  car- 
go, taken  on 
board  in  the 
course  of  an- 
other risk, 
makes  no  dif- 
ference to  the 
policy. 

Result  of  the 
cases. 


With  regard  to  the  objection  that  the  risk  on  the  goods  in- 
sured was  illegal,  because  they  had  been  purchased  with  the 
proceeds  of  an  illegal  cargo  taken  on  board  in  the  course  of  a 
separate  adventure,  Lord  Kenyon  and  the  rest  of  the  court 
wholly  refused  to  entertain  it.  "In  such  a  case  aa  the 
present,"  says  Mr.  J.  Lawrence,  "  we  cannot  inquire  into  the 
means  by  which  the  merchant  gains  the  money  that  is  after- 
wards laid  out  in  the  purchase  of  goods  ;  if  the  money  were 
obtained  by  robbery  on  the  highway,  and  afterwards  laid  out 
in  the  purchase  of  a  cargo,  I  do  not  know  why  that  cargo 
may  not  be  insured,  (i) 

The  positions,  therefore,  derivable  from  the  cases  appear 
to  be :  1.  That  any  illegality  m  the  prior  stages  or  at  the 
outset  of  an  integral  voyage  vitiates  a  policy,  though  effected 
only  to  protect  some  later  stage  of  it  on  which  there  is  no 
illegality.  2.  That  an  illegality  in  any  part  of  an  entire  risk, 
or  voyage  insured,  vitiates  the  insurance  as  to  the  whole  of 
it.  3.  That  the  illegality  of  a  wholly  distinct  and  separate 
voyage  can  have  no  effect  on  the  voyage  described  in  the 
policy. 


Where  the 
policy  is  void 
for  illegality, 
the  underwriter 
cannot  be  called 
on  to  pay 
losses. 

Nor  is  the  as- 
sured entitled 
to  any  return  of 
premium  ex- 
cept under  very 
special  circum- 
stances. 


§  260.  Where  the  policy  is  thus  avoided  in  consequence  of 
the  illegality  of  the  risk,  the  underwriter  is  entirely  dis- 
charged from  all  liability,  and  this,  although  he  himself  was 
aware  of  the  iUegal  nature  of  the  adventure.  (J)  Nor  is  the 
assured  (even  though  a  foreigner)  entitled  to  any  return  of 
premium  (A),  except  under  very  special  circumstances,  from 
which  the  court  may  fairly  infer  that  at  the  time  of  making 
the  policy  he  was  not,  nor,  in  fact,  could  have  been  aware,  of 
the  real  nature  of  the  transaction.  (/)  And  the  circumstances 
must  be  very  special  to  induce  the  court  to  depart  from  the 


(i)    Bird  r.   Appleton,   8   T.   Rep. 

5S6. 

(J)  Bynkershoek,  Quccst.  Juris 
Public,  lib.  i.  c.  2 1 .  Roccus  (  No.  2 1 .) 
mistakenly  advanced  the  opposite  doc- 
trine. See  Lord  Mansfield^s  judgment 
in  Holman  ».  Johnson,  Cowp.  343. 

(*)  Vandyck  v  Hewitt,  1  East,  96. 


Lubbock  V,  Potte,  7  East,  449.  Paly- 
art  r.  Leckie,  6  Maule  &  SeL  S9a 
See  pottt  Chap,  on  Return  of  Premium. 
(/)  Oom  V,  Bruc€,  12  East,  225. 
Hentig  t;.  Staoiforth,  5  Maule  &  Sel. 
122.  See  ;k»<,  Chap,  on  Return  of 
Premium. 
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general  rule  based  on  the  broad  and  intelligible  principle,  General  doc- 
that  where  the  contract  is  founded  on  a  consideration  clearly  illegality  of 
illegal,  neither  party  shall  be  allowed  a  locus  standi  so  as  to  [{^^^  poUcy.  ^^^ 

receive  any  assistance  in  a  court  of  justice,  (m)  — \ 

In  further  application  of  this  principle  the  courts  have  if  premiums 
also  determined  that,  where  the  premiums  have   not  been  paid,  the  under- 
paid, the   underwriter  cannot  sue   the  broker  for  them  in  writer  cannot 

sue  the  broker 

cases  where  the  policy,  for  effecting  which  they  are  claimed,  for  ihem, 

•  •1  1  t_    X  •  Ml        1      J      wherever  the 

IS  in  its  language  large  enough  to  comprise  an  illegal  ad-  po^g  ^^  j^  jj, 
venture,   and  was  intended  by  the  assured  to   be   applied  terms,  large 

''  *■'■  enough  to  com* 

thereto,  (n)  prise  an  illegal 

In  the  case  last  cited,  in  reference  to  a  point  that  had  been  [^*fa*t^intend- 
made  in  the  argument,  viz.  that,  consistently  with  the  words  ^  *^  ^  *P" 

°  ^  "^  plied  thereto. , 

of  the  policy,  the  adventure  might  have  been  legal,  and  the  ^Jenkins  v. 
underwriter  had  no  means  of  knowing  that  it  was  not :  Lord  g  ^^\  sel. 
Ellenborough  said,  "  The  policies  being  large  enough  to  cover  2^^- 
an  illegal  adventure,  and  an  illegal  adventure  being,  in  fact, 
intended  to  be  covered  by  them,  if  the  plaintiff  {the  under- 
writer) really  meant  to  protect  that  adventure,  his  subscription 
was   illegal,   and   consequently  his  present   demand,   being 
grounded  on  an  illegal  consideration,  cannot  be  sustained. 
If  he  did  not  mean  to  protect  that  adventure,  but  supposed 
that  some  other  lawful  adventure  was  intended  by  the  as- 
sured, then,  admitting  the  subscription  to  have  been  an  iimo- 
cent  act  on  his  part,  there  will  be  no  consideration  at  all  to 
support  his  present  demand."  (o) 

The  principles  on  which  the  foregoing  decisions  depend  Principles  on 
are,  —  1.  That  no  court  of  justice  can  interpose  to  assist  cisions  depend." 
either  of  the  parties  to  an  illegal  contract;  2.  TLit  in  pari 
delicto  potior  est  conditio  possidentis. 

(m)    Per    Lord    Ellenborough     in         (o)  Per  Lord  Ellenborough  in  Jcn- 
Palyart   ».   Leckie,   6   Maule  &  Sel.     kins  ».  Power,  6  Maule  &  Sel.  289. 
293. 

(m)  Jenkins  r.  Power,  6   Maule  & 
Sel.  283. 
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Sect.  II.  —  Insurances  on  Voyages  or  Traffic  illegal  by  the 

Laws  of  the  Land. 

Abt.  1.  Risks  illegal  by  the  Revenue  Laws  of  the   United 
Kingdom  ;  Insurances  on  smuggling  Adventures. 

Voyages  and  §  261.  The  most  extensive  branch  of  illegal  traflSc  is  that 

by  the  revenue  which  is  prohibited  by  the  revenue  laws  of  the  state ;  in  other 

u^ted  kL  -  words,  the  smuggling  trade. 

dom :  smug-  It  is  a  clear,  settled,  and  universal  principle,  that  an  in- 

gling  adven-  ,  tit  ii»  • 

tures.  surance  on  property  intended  to  be  employed  in  carrying  on 

All  insurances  trading  advcntures  contrary  to  the  revenue  laws  of  the  state 
concerned  m  ^^^^^  ^'^  Contract  is  made,  or  sought  to  be  enforced,  is  voii 
voyages  or  No  court,  consistently  with  its  duty,  can  lend  its  aid  to 
tures  prohibited  carjy  into  cxecutiou  a  contract  which  involves  a  violation  of 

RevenueTaws  ^^®  ^*^®  ^^^  couit  is  bound  to  administer,  {p) 

are  void  in  this       All  insurances,  therefore,  made  or  sought  to  be  enforced 

country  at  .        ,  ,  ,       ,  .  ,  .         /. 

common  law.  in  this  country  on  goods,  the  exportation  or  importation  of 
And  are  also  which  is  prohibited  by  the  revenue  laws  of  the  United  King- 
and  a  penalty  dom,  are  void  ou  the  principle  just  laid  down,  and  they  have 
8^9*  Vict!^  also  been  declared  so  by  a  variety  of  acts  passed  at  different 
c.  86.  s.  48.        times  for  the  prevention  of  smuggling,   the  provisions  of 

which  are  now  consolidated  by  the  8  &  9  '^ct  c*  87.,  the 
last  "Act  for  the  Prevention  of  Smuggling,"  the  48tli 
section  of  which  not  only  avoids  the  insurance,  but  imposes 
a  penalty  of  500/.  upon  the  parties  to  the  contract,  if  made 
in  this  country. 
For  goods,  the  In  order  to  ascertain  what  goods  they  are,  the  importation 
port*crf  wh^ii     or  exportation  of  which  is  now  either  prohibited  altogether, 

is  either  pro-      qj.  restricted,  cxccpt  upou  payment  of  certain  fixed  or  ad  ex- 
hibited or  re-  ^  t       i:       t  ^ 

stricted,  see  the  lorem  dutics,  reference  must  be  had  to  the  last  '^  Act  for  the 
hibitions  and      general  Regulation  of  the  Customs,"  the  63rd  and  112th  seo- 

restrictions, 

8  &  9  Vict. 

c.  86.  ss.  6S.  (p)  Emerigon,    chap.  viii.    sect  5.  roL  i.  p.  215.     Kent's  Comm.,  vol.  iii. 

112.  p.  262.  ed.  1844. 
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tions  of  which  contain  full  tabks  of  prohibitions  and  restric"  Voyages  and 

,.  .  7  ,       ^  f     /   \  trading  illegal 

tions  inwards  and  outwards,  {q)  by  the  revenue 

Except  as  mentioned  in  these  two  tables,  there  are  no  unked  Kb  - 
articles  the  importation  or  exportation  of  which  is  now  pro-  dom :  smug- 
hibited  in  this  country,  or  of  which,  consequently,  the  insurance  ^^^e^ 
would  be  void,  as  made  in  contravention  of  the  revenue  laws. 

From  a  misconception  of  the  true  principles  of  commercial  Except  as  con- 

...  -  -  .        ,       tained  in  these 

prospenty,  the  import   and   export,   and  consequently  the  ubles,  all  re- 
insurance of  many  articles  was  absolutely  prohibited,  which  prohibitions^on 
now  form  lucrative   sources  of  our  revenue,   or  important  export  and  im- 
branches  of  our  foreign  trade.     Thus  it  was  for  a  long  time  relates  to  Great 
considered  to  be  of  vital  importance  to  the  trade  of  this  „JJi,  ajj[>|^shed. 
country,  that  all  exportation  of  wool  should  be  absolutely  pro- 
hibited, and  all  insurances  effected  on  exported  wool  were 
declared  to  be  void  (r) ;  this  impolitic  prohibition  continued 
down  to  the  year  1825,  when  Mr.  Huskisson,  amongst  many 
other  commercial  reforms,  succeeded  in  procuring  its  total 
abolition,  [s) 

§  262.  But  although  the  subjects  of  every  state  are  thus  But  this 
bound  by  all  those  positive  laws  which  their  own  governments  ^"attratwrto 
may  from  time  to  time  have  seen  fit  to  establish,  for  restrain-  revenue  laws  of 

,  ,       ,  ,  ,         foreign  states. 

ing  the  freedom  of  commercial  intercourse,  and  interfering 
with  the  natural  course  of  mercantile  enterprise,  yet  they 
are  not  by  any  means  obliged  to  pay  the  same  respect  to 
those  laws  which  foreign  states  have  enacted  for  similar  pur- 
poses. Accordingly  it  was  long  ago  declared  by  Lord  Mans- 
field, and  has  never  been  doubted  to  be  the  clear  rule  of 
English  law  since  his  time,  that  this  country  ^^  pays  no  atten^ 
tion  to  the  revenue  laws  of  another  state^^^  and,  therefore,  that 
no  insurances  can  be  void  merely  because  effected  on  property 
embarked  in  enterprises  which  those  laws  would  prohibit,  {t) 


(9)  8  &  9  Vict.  c.  86.  n.  63.  112.  art.  *<Wool,"  for  further  information 

These  tables  are  inserted  in  the  Ap-  on  the  subject, 

pendix.  (0  Lever  9.  Fletcher,  Park  on  Ins. 

(r)  By  28  Geo.  3.  c.  38.  s.  45.     See  505.   8th  ed.      See  also   Flanch6  o, 

Marshall  on  Ins.  54,  55.  Fletcher,  Dougl.  238. 

(«}  See  M'Culloch*s  Comm.  Diet., 
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Voyages  and 
trading  illegal 
by  the  revenue 
laws  of  the 
United  King- 
dom :  smug- 
gling adven- 
tures. 

Decisions  of 
Lord  Mans- 
field, establish- 
mg  and  con- 
firming this 
principle. 


The  same  prin- 
ciple sanctioned 
by  the  legisla- 
ture in  the 
Wager  Policies* 
Act,  19  G.  2. 
c.  37.  8.  3.- 


Doubts  of 
foreign  writers 
as  to  the  mo- 
rality of  Lord 
Mansfield's 
rule. 


The  rule  de- 
fended. 


So  far  has  this  principle  been  carried  in  English  law^  that 
Lord  Mansfield  in  one  case  held  that  an  insurance  on  an 
adventure  in  which  it  was  manifestly  and  avowedly  intended 
to  defraud  the  revenue  of  a  foreign  state  was  not  ill^al, 
though  fictitious  papers  were  fabricated  for  the  purpose  of 
carrying  out  the  fraud  (u) ;  and  his  lordship  gave  the  same 
judgment  in  another  case^  in  which  the  trade  insured  was 
carried  on  by  British  subjects,  not  only  in  fraud  of  the 
revenue  laws  of  the  foreign  state,  but  even  against  the 
express  conditions  of  a  treaty  to  which  Great  Britain  and 
the  foreign  state  were  parties,  (v) 

The  legislature  itself  appears  to  have  sanctioned  the  same 
principle,  by  permitting  the  practice  of  insuring  "  without 
further  proof  of  interest  than  the  policy,"  to  continue  in  force 
for  the  purpose  of  facilitating  the  smuggling  trade  in  bulhoH 
with  the  colonies  of  Spain  and  Portugal ;  and  this  by  a  clause 
of  the  very  act  which  abolished  the  practice  for  almost  all 
other  purposes,  as  impolitic  and  immoral,  (to) 

Grave  questions  have  been  raised  by  many  able  writers  as 
to  the  morality  and  justice  of  this  rule  of  law :  In  France, 
Valin(a:),  Emerigon(y),  and  Pardessus  (z),  admit  such  in- 
surances to  be  valid,  but  ground  their  validity  chiefly  on  the 
concurrent  usage  of  all  commercial  nations:  Pothier,  on 
abstract  principles  of  morality,  vehemently  condenms  the 
practice  (a),  and  his  views  have  been  ably  supported  by  Mr. 
Marshall  in  this  country  (6),  and,  on  the  other  side  of  the 
Atlantic,  by  Chancellor  Kent  (c)  and  Mr.  J.  Story,  (d) 

I  confess  that  the  reasonings  adduced  by  these  eminent 
persons  against  the  rule  as  established  in  this  country  bj 


(u)  Planch^  V,  Fletcher,  Dougl. 
230. 

(v)  Lever  v.  Fletcher,  Marshall  on 
Ins.  56.  Park  on  Ins.  507.  8th  ed., 
but  querif  as  to  the  soundness  of  this 
decision. 

(ti;)  The  clause  is  the  third  section 
of  the  1 9  Geo.  2.  c.  37. 

(x)  Valin,  Comment  on  Ordinance 
de  la  Marine,  tit.  vi.  art.  49.  vol.  ii. 
p.  389.  ed.  1828. 


(y)  Emerigon,  chap.  viiL  sect  5. 
vol.  i.  p.  216.  ed.  1827. 

(z)  Pardessus,  Cours  de  Droit 
Com.,  tOHL  liL  art.  772.  ed.  1841. 

(a)  Trait6  d' Assurance,  Na  58. 

(6)  Marshall  on  Ins.  55. 

(e)  Kent's  Comm.,  toL  iii.  pp.  263 
—265.  ed.  1844. 

(rf)  Story,  Conflict  of  Laws,  332., 
and  on  Agency,  159,  IGO. 
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Lord  Mansfield^  and  universally  acted  on  In  practice,  do  not  Voyages  and 
appear  to  me  to  be   convincing:    may  it  not   with  great  by"the^evemie 
fairness  be  contended,  that  this  disregard  to  the  prohibitory  u^?^*i^ 
laws  of  other  states,  is  founded  on  the  broad  principle  that  all  dom :  smug- 
such  laws  are  themselves  violations  of  that  primary  law  of  furw. 
nature  and  of  nations,  which  declares  that  all  communities  of 
men  shall  have  free  and  unshackled  liberty  to  exchange  with 
one  another  whatever  commodities  they  please,  in  whatever 
way  their  interest  may  dictate  ?  {e) 

As  far  as  any  government  may,  for  its  own  purposes,  have 
seen  fit  to  interfere  with  this  dictate  of  natural  law,  its 
subjects,  of  course,  are  bound  by  the  regulations  it  has 
established,  but  no  further ;  nor  are  they  amenable  to  the  mu- 
nicipal law  of  their  country  for  endeavouring  to  carry  on  and 
protect  a  commerce  only  prohibited  by  rules  which  are 
established  in  opposition  to  its  true  interests. 

The  ship  or  the  goods  thus  engaged  in  the  foreign  smuggling  The  assured 
trade,  are,  of  course,  liable  to  seizure  and  confiscation  by  the  on  policy 
foreign  government:    this  liability  materially  increases  the  c^^f^tfjerisk 
risk  of  the  adventure ;  and  ought,  therefore,  on  the  plainest  on  ship  or 

•   !/»•  iTiji  1  •  1       goods  engaged 

principles  of  equity,  to  be  disclosed  to  the  underwriter  at  the  in  trade  prohi- 
time  of  effecting  the  insurance.  Hence  the  rule  is  well  esta-  ra>eHue^\{ws!^ 
blished,  that  the  assured  cannot  recover  on  policies  effected  unless  the  un- 

derwritcr  were 

for  the  purpose  of  protecting  a  trade  prohibited  by  foreign  informed  of  the 
revenue  laws,  unless  the  underwriter  were  fully  informed  of  "^t!'^  °     ** 
the  nature  of  the  risk.  (/) 

Pardessus  has  raised  the  question  whether  if  the  contract  of  Q^nf*"^^^^^^ 

if  such  poller 

insurance  were  made  in  the  country  whose  revenue  laws  are  were  matU  in 
violated  by  the  traffic  it  is  effected  to  protect,  such  contract  TOuntrywiiose 
can  nevertheless  be  enforced  in  the  country  of  the  assured :  '«▼«""«  laws 

ii/»»»  !•  -i/Ni  1  were  violated 

he  is  clearly  of  opinion  that  it  might  (jf) ;  but  as  such  con-  by  the  trade  it 

is  eflTected  to 

(e)  See  Lampredi,  Del  Commercio     which   he  favoured   Valin  upon  this  Protect,  the 

dei  Neutrali,  part  i.  sect.  1..  cited  in     question,    and    which    is    inserted   in  -^ 

*^      .  -  recover  upon  it 

Azuni  Dritto  Mantipio  dell'  Europa,     art.  49.   of  that  writer's  commentary   j^  ^^^  ^^^ 

part  iL  cap.  2.  art  i.  vol.  ii.  pp.47 —  on    the   Ord.   de  la   Marine   (Valiui  country. 

50.    ed.   1797.      See  also   Emerigon,  voL  ii.  pp.  394,  395.   cd.  1829),  gives    SemUe,  not. 

chap.  viii.   sect.  5.  vol.  i.  p.  216.,  and  the  authorities  by  which  this  nile  is 

Pardessus,   Cours  de  Droit,   tom.  iii.  established. 

No.  772.  and  tom.  vi.  No.  1 492.  (g)    Pardessus,     Cours    de    Droit 

(/)  Emerigon,  in  the  opinion  with  Comm.,  tom.  vL  p.  375.  art.  1493. 
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Voyages  and  tract  would  clcarly  be  void  in  the  country  where  it  was 

tra  ing  i  ega  made,  it  seems  that  the  rule  of  lex  loci  contractus  ouc^ht  to 

by  the  revenue  '  o 

laws  of  the  apply,  and  that  the  right  to  recover  on  such  contract  in  the 

United  King-  n  ^ 

dom :  smug-  courts  01  another  country  must  be  regarded  as  at  least  very 

«li„g«l.en.  doubtful  (A) 


Abt.  2.  Risks  illegal  by  the  Trade  and  Navigation  Laws  of 
the  United  Kingdom^  or  by  Commercial  Treaties. 

Voyages  and  §  263.  As  all  traffic  and  all  voyages  carried  on  in  contraven- 

b*  an  act  of  *^°^  ^^  *^®  ^^  passcd  for  regulating  the  trade  and  naviga- 

trade  and  navi-  fion  of  the  United  Empire  are  illegal^  it  follows,  on  the  same 

commercial  principles,  that  all  insurances  intended  for  their  protection  are 

*'^^*^*^  void ;  of  these  acts  the  most  celebrated  are  those  generally 

Risks  illegal  by  called  the  Navigation  Laws :  this  is  not  the  place  for  a  history 

the  Navigation       i*     ^  n 

Lanrs.  of  thesc  famous  enactments,   the  expediency  of  upholding 

which  is  now  a  question  for  the  consideration  of  the  l^is- 
lature.  (i) 
The  Navigation       ^^  ^^^  ^  Sufficient  here  to  remark  that  the  original  act  of 
Act  of  1660.      navigation  which  was  first  passed  in  the  republican  parliament 

A.D.  1651,  and  adopted,  with  some  alterations  and  additions, 
in  the  first  year  of  the  Restoration,  and  hence  known  in  our 
statute  book  as  the  12  Car.  2.  c.  18.,  continued  sub- 
stantially in  force  (except  in  so  far  as  its  restrictions  had 
been  previously  modified  with  regard  to  particular  states  by 
commercial  treaties  (A),  and  occasional  acts  of  parliament  (/)) 
until  the  year  A.D.  1822. 

(h)  Story,  Conflict  of  Laws,  332.  Laws,   Ix>ndon,  1847,   and  especially 
(i)  For  a   history   of  the   original  the  very  able  paper  of  Mr.  Leferre  con- 
Navigation  Laws,  see  Smith's  Weahh  tained  in  the  appendix  to  that  work, 
of  Nations,  book  iv.  chap,  ii    pp.  203,  entitled  **  A  Comparative  View  of  the 
204.  ed.  1838.     For  the  changes  since  Navigation  Law  of  1660  and  1845." 
introduced,  see  Smith's  We&lth  of  Na-         (k)  The  most  important  are  those 
tions  by  MCulloch,  appendix,  note  xi.  with  the  United  States,  a.  d.  1795  and 
tit.  "  Navigation  Laws,"  pp.  530 — 536.  a.  d.  1815,  given  in  M*Culloch*s  Comm. 
ed.  1838 ;  and  the  same  author's  Comm.  Diet,  p.  1 184.  ed.  1837. 
Diet,  articles  "Navigation  Laws"  and         (/)  As   the   49   G.  S.    c.  59.,  per- 
"  Colonies  and  Colony  Trade."  See  also  mitting  the  importation  of  Americsn 
the  most  recent  work  on  the  subject,  goods  in  American-owned  ships. 
Ricardo's  Anatomy  of  the  Navigation 
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•    In  that  year,  and  the  following,  the  rigour  of  its  provisions,  Voyagejj  and 
having  been  long  found  to  be  highly  detrimental  to  the  true  by  an  act  of 
interests  of  our  foreign  and  colonial  trade,  and  even  of  British  gation,  or  by 
shipping  Itself,  and  likely  to  lead  to  retaliatory  measures  of  comjnerciai 
protection  on  the  part  of  other  mercantile  states,  was  in  some 


degree  relaxed  by  several  bills  introduced  by  Mr.Wallace(m);  modified, 
further  modifications  were  introduced  by  Mr.Husklsson  in  the 
year  1825,  by  an  act  which  consolidated  Into  one  all  the  laws 
for  the  encouragement  of  British  shipping  and  navigation  (n) ; 
this  Consolidation  Act  was  re-enacted,  with  slight  alter- 
ations, in  1832  (o);  and  lastly.  In  1845,  when  the  act  8  &  9  The  present 

tT»         •!«  Ti»i/»  1  •      Navigation 

Victoria,  chap.  88.  was  passed,  which  forms  the  present  navi-  Law  is  that  of 
gation  code  of  this  country.  g®^^^  y.^ 

As  long  as  the  last-mentioned  statute  remans  the  law  of  c.  ss. 
the  land,  the  position  Is  undoubted  that  all  insurances  In-  voyMes'cmi-" 
tended  to  protect  traffic  or  voyages  carried  on  In  contra-  trary  tothe 

,  *  ^  .^    o  ^  ^         provisions  of 

ventlon  of  its  regulations,  would  be  wholly  Illegal  and  void ;  this  statute  are 
nor  could  the  assured,  whether  foreign  or  British  subject,  ins^li^  to 
plead  his  Ignorance  of  the  provisions  of  this  statute,  so  as  P'o^«ct  them 
to   entitle  himself  to  recover  back  the  premium  on  such 
insurance. 

It  will  be  unnecessary  to  cite  the  decisions  which  have 
proceeded  upon  the  Infringement  of  the  now  obsolete  re- 
strlctlond  of  the  old  navigation  acts,  (p)  Those  which  follow, 
turn  principally  upon  the  construction  of  clauses  now  in 
force. 

The  12th  section  of  the  Navigation  Act  of  6  Geo.  4.  Case  on  the 
c.  109.  (which  is  Identical  with  the  13th  section  of  the  8  &  9  g  g.  4.  T^ioD. 
Vict.  c.  88.)  required  that  cextsin  ships  should  be  navigated  (Jdcntical  with 
by  a  crew  of  which  three  parts  are  British.     By  the  18th  the  present 
section  of  the  same  act  (Identical  with  the  20th  section  of  the  T 

^  ^  ^  Insurance  on 

8  &  9  Vict.  c.  88.),  an  exemption  was  given  if  a  due  pro-  ship  sailing  from 
portion  of  such  seamen  could  not  be  procured  at  any  foreign  withouTa^uc 


(m)  The  principal  of  these  was  the  Car.  2.  c.  18.,  Morck  v.  Abel,  3  Bos. 

S  G.  4.  cc  41,  42,  43.  &  Pull.  35.     Chalmers  v.  Bell,  ibid, 

(n)  6  G.  4.  c  109.  604.  On  18th  sect,  Lubbock  v.  Potts, 

(o)  3  &  4  W.  4.  c  54.  7  East,  449.     On  15  Car.  2.  c.  7.  s.  6., 

ip)  See  upon  the   1st  sect,   of  12  Gray  v.  Lloyd,  4  Taunt  136. 
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Voyages  and  port,  OF  any  placc  within  the  East  India  Company's  charter, 
by  an  act  of  ^^  ^^  *^®  proportion  wcre  destroyed  on  the  voyage  by  any 
trade  and  navi-  unavoidable  circumstance,  and  the  master  should  procure  a 

gallon,  or  by 

commerci^        Certificate  of  the  facts,  under  the  hand  of  a  British  consul, 

^^^^^^'  or  of  two  known  British  merchants  if  no  consul  at  the  place, 

proportion  of     qj.    « ^j^  ^^  y^^j^f  ^f  ^^h  certificate.'^   if  the  master  should 

British  seamen,  .  T 

and  without       provc  the  facts  to  the  satisfaction  of  the  comptroller  of  cus- 

certificate  of.  •  ti*.*i  .  n  xi"j» 

British  consul,  toms  in  a  Bntish  port,  or  oi  any  person  autnorised  m  any 
or  proof  of  foots  other  part  of  the  world  to  inquire  into  the  navigation  of 

uCiorc  an 

officer  of  the        SUch  ship. 

noTin^ai,  ^  -A.  ship  iusurcd  "  from  London  to  Sierra  Leone  and  back," 
satisfactory        j^^  oririnallv  Sailed  from  London  with  a  proper  crew,  but 

proof  having  o  ^  r      mt  ' 

been  given  to  was  obliged,  owiug  to  the  number  of  deaths  that  had  taken 
owing  to  deaths,  placc  amongst  her  original  crew  at  Sierra  Leone,  and  the 
number"^*^*^"*  impossibility  of  procuring  there  a  su£Scient  number  of  British 
British  seamen  ecamcn,  ou  any  reasonable  terms,  to  fill  up  her  crew  with 
procured  at  foreigners,  and  sail  with  a  less  proportion  of*  British  seamen 
any^re^nable  ^^^^  *^®  ^*  required.  She  had  no  certificate,  as  required 
terms.  j^  ^j^^  jg^j^  gection,  and  was  lost  on  the  homeward  voyage, 

Suartt;.  Powell,  ^"&  » 

1  B.  &  Ad.        SO  that  no  formal  proof  could  be  made  of  the  truth  of  the 

above  facts  before  any  collector  or  comptroller  of  customs  in 
a  British  port. 

Upon  these  facts.  Lord  Tenterden  and  the  Court  of  King's 
Bench  were  of  opinion — 1.  That  the  case  fell  within  the 
exemption.     2.  That  the  not  procuring  a  certificate  did  not 
vitiate  the  policy,  for  the  words,  "  in  the  want  of "  a  cer- 
tificate, merely  meant  "  in  the  absence  thereof,"  whether  in- 
advertently omitted,  or  impossible  to  be  procured.     3.  That 
it  was  sufficient  to  prove  the  above  facts  to  the  satisfaction 
of  the  jury ;  for  if  proved  before  a  comptroller  of  customs,  he 
must  have  held  the  ship  to  have  been  duly  navigated  under 
the  act:  they  held  accordingly,  that  the  assured  were  not 
precluded  from  recovering  against  the  underwriters,  (q) 
The  voyage  of        We  havc  already  seen,  that  where  a  British  subject,  having 
wards'heM^not  ^^^^^rtered  a  ship  for  a  voyage  "  from  London  to  the  Azores 
to  be  ren-         and  back,"  to  return  with  a  cargo  of  fruit,  sent  her  to  sea 

dered  illegal  by 
viant  of  proper 

(q)  Suart  V.  Powell,  1  B.  Sc  Ad.  2(76. 
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With  a  crew  in  which  there  was  not  a  due  proportion  of  Voyaf^es  and 
British  seamen  for  such  return  voyage  (as  required  by  the  by  an^fci  of 

then  act,  12  Car.  2.  c  18.  s.  14.);  this  was  held  not  to  avoid  *"«?«  *"*^  navi- 
gation, or  by 

a  policy  on  the  outward  part  of  the  voyage,  because,  non  commercial 

constat^  that  the  owners  would  not  procure  a  due  proportion         ^ 

of  British  seamen  before  her  return.  license,  and  due 

proportion  of 

In  the  same  case  it  was  held  no  objection  to  the  same  British  seamen 
policy,  that  the  ship,  which  had  been  purchased  from  the  yoyage. 
enemy  under  license  from  the  crown,  was  foreign  built ;  for  Seweii ».  Royal 
a  ship  so  purchased  was  authorised,  upon  the  tnie  construe-  Company, 
tion  of  the  49  Geo.  3.  c  60.  s.  1.,  to  bring  foreign  produce  '^"T*""^  ^5®- 
to  England,  by  the  King's  license^  though  not  English  built 
or  registered ;  and,  non  constat,  that  such  license  would  not 
be  obtained  before  importation.     The  court,  for  the  same 
reasons,  held  that  the  policy  on  the  homeward  voyage  was 
not  illegaL  (r) 

The  49  Geo.  3.  c  59.  (a.d.  1809)  permitted  the  importa-  The49G.s. 
tion  of  American  goods  into  Great  Britain  in  American  iegaiise*the^lm- 
vessels,  on  like  duties  as  if  imported  in  ships  not  British  potation  of 

*  *•  American 

built ;  Lord  Tenterden  and  the  Court  of  King's  Bench  held  goods  into 
that  this  act  did  not  legalise  the  importation  of  American  in  ships  Ame- 
sroods  in  a    vessel  American  built  but  British   owned,  and  "^^^'l"**^ 

o  ^  '  but  British 

accordingly  that  an  insurance  on  such  goods  on  board  sucH  a  owned. 

.  • -I    /  \  Campbell  v. 

vessel  was  void.  {S)  Innes, 

The  second  section  of  the  act  3  &  4  W.  4.  c.  54.  (identical  J^^-  *  ^'^• 
with  the  second  section  of  8  &  9  Vict,  c  88.)  prohibits  the  The  prohibi- 
importation  of  certain  enumerated  goods  from  Europe,  except  ^o»of  the 
in  certain  specified  descriptions  of  ships  ;  it  has  been  decided  Act  as  to  the 
that  the  operation  of  this  clause  extends  only  to  prohibit  the  e^umerat^  ° 
importation  of  the  very  articles  therein  specifically  enumerated,  ^J**^^  th°e  L*^" 
and  therefore  that  as  "  bristles  and  beer  *'  are  not  mentioned  goods  speciBed 
in  terms  in  the  clause,  an  insurance  thereon  from  Dantzic  to  Thompson  v, 
London  was  not  void  on  the  ground  that,  though  entered  for  Jt'^^'g^^gl*^' 
home  consumption,  they  were  imported  in  a  Swedish  ship,  (t) 

(r)  Sewell    v.    Royal    Exch.    Ass.         (/)  Thompson  v,  Irving,  7  Mees.  & 
Comp.,  4  Taunt.  '856.  Wels.  367. 

(«)  Campbell  v,  Innes,  4  B.  &  Aid. 
426. 

Z  Z  4 
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Voyages  and  §  264.  To  promote  the  intereets  of  British  shipping  by 

bv  an  act  of       sccuring  to  British  ships  the  entire  import  trade  of  Asia  and 
trade  and  navi-    A^^erica,  and  the  great  bulk  of  the  import  trade  of  Europe, 

gation»  or  by  '  o  ^    ^  tr  ^        ^  r^ 

commercial        was  Only  One  object  of  the  ori^nal  act  of  navigation ;  another 

treaties 

__.._! main  purpose  of  the  law  was  to  give  British  shipowners  an 

niaiTlonc  of     entire  monopoly  of  the  whole  of  the  import  and  export  trade 
England  as        of  the  colonies.  (u)     Two  years  later  the  Enclish  legislature 

fixed  by  the  ^     n       ^  3  .  1     .  .  ,       , 

acuofi660       passed  further  and  more   stnngent  regulations^   with  the 
and  1663.  exprcss  purpose,  as  avowed  in  the  preamble  of  the  act,  of 

keeping  the  colonial  trade  entirely  in  the  hands  of  the  mother 

country,  and  of  making  England  the  "  staple,  not  only  of  the 

commodities  of  the  plantations,  but  also  of  the  commodities 

of  other  countries  and  places  for  the  supplying  thenu"  (v) 

Oppressive  and       The  provisions  of  the  act  were  well  adapted  to  the  objects 

S'throkTcolo-  tl^us  openly  stated  as  the  motives  of  legislation,  and  their 

nial  system,       effect  was  to  givc  the   mother   country  the  whole  of  the 

carrying  trade  of  the  colonies,  and  the  exclusive  monopoly  of 
supplying  them  with  any  articles  of  foreign  growth  or  British 
manufacture  of  which  they  might  stand  in  need,  (w) 

The  principle,  indeed,  on  which  the  British  legislature 
proceeded  was  that  openly  professed  by  a  British  statesman 
of  last  century,  whe  declared  "  that  the  only  use  of  American 
cofonies  or  West  Indian  islands  is  the  monopoly  of  their  con- 
sumptiony  and  the  carriage  of  their  produce."  (*) 

This  is  not  the  place  for  tracing  the  oppressive  effects  of 
this  mistaken  system  of  colonial  policy  on  the  colonies  them- 
selves (y),  nor  for  following  the  progressive,  but  exceedingly 
tardy,  steps  by  which  the  legislature  of  this  country  has  at 
various  times,  but  principally  in  the  course  of  the  present 


(if)  18  Car.  S.  e.  18.  81.  1.  18.     See  nial  Policy.**     See  also  art.  <•  Colomal 

M*Culloch*8  Comm.  Diet.,  art  ••  Co-  Policy  **  in  M'Culloch*8  Appendix  to 

loniesand  Colony  Trade."  Wealth  of  Nations,  ed.  1838.  notexxiii. 

(v)  15  Car.  2.  a  7.    See  preamble  of  pp.  599 — 608.   I  cannot  forbear  direct- 

the  act.               '  ing  the  reader's  attention   to    an  ad- 

(w)  15  Car.  2.  c  7.  s.  6.  et  pcutim.  mirable  review  of  the  effects  of  the 

(x)  Lord  Sheffield.  British  colonial  systeoi  on  the  North 

(y)    For    this    whole    subject,   see  American  colonies,  in  Bancrofts  His-> 

Adam    Smith's    Wealth   of   Nations,  tory   of  the    United    States,    vol.   iL 

book  iv.  chap.  vii.  part  iii.  on  **  Colo«  chap.  xx. 
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century,  endeavoured  in  some  degree  to  retrieve  the  injurious  Voyages  and 
effects  of  its  former  injustice,  {z)  by  an  act  of 

It  will  be  sufficient  here  to  state,  that  the  laws  by  which  ^^^^  *°^  "*^'- 

•  gallon,  or  by 

the  trade  of  our  British  possessions  abroad  are  now  regulated,  commercial 

are  contained  in  the  act  8  &  9  Vict.  c.  93.  (a.d.  1845);  any  '. 

traffic  or  voyages  undertaken  or  carried  on  in  contravention  ^hich"the  coio^ 

of  any  of  the  regulations  of  this  act,  as  long  as  it  continues  "**^  ^™*^«  ^f 

•^  *^  ^  ^  the  empire  is 

to  form  part  of  the  laws  of  the  land,  would  be  illegal,  and  regulated, 

any  insurance  effected  to  protect  the  same  would  be  void.  ^  93 

Upon  the  same  principle,  all  insurances  designed  to  pro-  insurances  on 

tect  traffic  or  Voyages  contravening  the  provisions  of  those  trYdTcontta- 

statutes,   by   which    the   trading   monopolies   of   the   East  ▼eningthemo- 

•^  .  .  nopolies  of  the 

India  (a)  and  Sou|;h  Sea  Companies  {b)  were  established  and  East  India  and 
confirmed,  were  illegal  and  void,  as  long  as  these  monopolies  companiw, 
were  aUowed  to  exist.  7®'®  ^<**^  ■* 

long  as  those 

As  they  have  been  now  put  an  end  to  by  the  wisdom  of  monopolies 
the  legislature  (c),  it  will  be  sufficient  to  refer  generally  to 
the  cases  by  which  this  principle  has   been  illustrated  and 
enforced  in  the  course  of  our  jurisprudence,  (rf) 

§  265.  Besides  the  acts  of  trade  and  navigation  already  re-  International 
ferred  to,  our  commercial  intercourse  with  different  states  is  tr^tiw'are  part 
mainly  regulated  by  commercial  treaties  which  have  at  dif-  o^^helawof 

,  the  land  of  each 

ferent  times  been  entered  into  between  our  own  country  and  state  which  is  a 
the  principal  maritime  states  of  Europe  and  America.  •    ^^^^  *°  *  *"' 

"  Every  treaty,"  says  Lord  Stowell,  "  is  part  of  the  private  Consequently 

all  insurances 
on  risks,  in 

(z)  See  3  G.  4.  cc  44,  45..  6  G.  4.  Camden  w,  Anderson,  5  T.  Rep.  709.    ^o  the  provi- 

c  114.,  1  W.  4.  c.  24.,  3  &  4  W.  4.  6  T.  Rep.  723.     1  Bos.  &  Pull.  272.    sions  of  any 

c.  59.  Marry att  v.  Wilson,  8  T.  Rep.  31.     1 

(a)  9  &  10  W.  3.   c  44.,  30  G.  3.  Bos.   &   Pull.  430.       Neville   v.    St. 

c.  52.,  &c.  Barbe,    2   Bos.   &    PulL  N.  R.  434. 

(5)  9  Ann.  c.  2.,  42  G.  3.  c.  77.,  47  Under  the  South  Sea  Company**  AeU 

G.  3.  St  1.  c.  S3.  Toulmin  v.   Anderson,  1  Taunt.  227. 

(c)  The  East  India  Company*8  mo-  Jacob  v.  J*ansen,  3  Taunt.  534.  Hod- 
nopoly  was  abolished  by  the  3  &  4  son  v.  Fullarton,  4  Taunt.  787.  Wil- 
W.  4.  c.  85. ;  that  of  the  South  Sea  kinson  v,  Loudonsack,  3  Maule  &  Sel. 
Company  by  the  act  55  G.  3.  cc  57.  117.  Cowie  v.  Barber,  4  Camp.  100. 
141.  S.  C.   4  Maule  &   Sel.    16.      Gill  9. 

(d)  Cases  of  insurance  void  as  Dunlop,  7  Taunt.  1 93.  2  Marsh.  Rep. 
against  the  Eatt  India  Company's  Acti  440.  Dunlop  v»  Gill,  1  B.  &  Aid. 
—  Johnston  v.  Sutton,  1  Dougl.  254.     334. 
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Voyages  and  law  of  CHch  of  the  Countries  which  are  parties  to  it,  and  is  as 
by  an  act  of  binding  on  the  subjects  of  each  as  any  part  of  their  own 
^Uon^o^r'by '"  m^^^cipal  laws."  (e)  Consequently,  it  foUows  that  aU  in- 
commercial  surances  on  ships  or  goods  navigated  or  conveyed  contrary  to 

'. the  provisions  of  any  commercial  treaty  subsisting  between 

treatyTubsUt-  ^^^  ^^^  country  and  any  foreign  state,  are  inoperative  and 

ing  between  yold,  on  the  Same  principle  as  those  effected  on  trading  adven- 

this  country  ^  *  *  ^  ^  ... 

and  a  foreign     tures  which  contravcnc  the  positive  prolubitions  of  our  own 

state,  are  void.       .    .    . 

,  statutes. 

Wilson  V.  Mar-  Under  the  first  commercial  treaty  between  Great  Britam 
fy**''®^-^®P-  and  the  United  States,  concluded  in  the  year  1795,  and  con- 

firmed  by  the  stat.  37  G.  3.  c.  97.,  it  was  agreed  that  the 
citizeus  of  the  United  States  should  be  aUowed  freely  to 
trade  to  the'  British  settlements  in  the  East  Indies,  in  all 
articles  of  which  the  exportation  or  importation  was  not 
entirely  prohibited.  In  an  elaborately  argued  case  that  arose 
shortly  after  the  treaty  came  into  operation,  it  was  decided 
not  to  be  necessary  that  the  trade  thus  permitted  should  be 
carried  on  from  America  to  the  East  Indies  direct ;  but  that 
it  might  be  carried  on  circuitously  by  the  way  of  Europe.  (/) 
^**'^/- ^fP^®"        By  another  article  of  the  same  treaty,  American  vessels 

ton,  8  T.  Rep.  ^  ^  •' ' 

562.  were  prohibited  from  carrying  on  the  coimtry  or  coasting 

trade  of  British  settlements  in  the  East  Indies ;  and  accord-* 
ingly  a  policy  effected  on  an  American  ship  for  a  risk,  during 
part  of  which  she  had  on  board  goods  taken  in  at  Bombay 
for  China,  contrary  to  this  article  of  the  treaty,  was  held 
void,  (ff) 

Principle  of  our       Qur   earlier  commercial  treaties  were  generally  framed 

earlier  commer-  xi      *    •      •   i        p  •        x  i  /•        •    j      i 

ciai  treaties  upou  the  principle  01  sccuring  to  ourselves  a  lancied  advan« 
rx^iusi^e^privt.  *^®  ^7  obtaining  exclusive  privileges  for  our  own  ships  and 
leges  for  our       products,  at  the  expense  of  those  of  all  other  nations*     Mo- 


own  commerce 


at  the  expense    dcm  Commercial  treaties,  however,  have  generally  proceeded 

of  that  of  other  ^i       t*  •         ••li?         •  'j.  j  i*  i 

nations.  ^P^n  the  fair  principle  ot  reciprocity,  and  are  framed  upon 

the  basis  of  admitting  the  ships  and  goods  of  other  countries 


(e)  In  the  case  of  The  Enrom,  3        C^)   Bird  v,  Appleton,  8  T.  Rep. 
Rob.  Adm.  Rep.  6.  562. 

(/)  Wilson  r.  Marryatt,  8  T.  Rep. 
31.     S.  C.  1  Bos.  &  Pull.  430. 
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into  the  ports  of  our  own,  upon  the  same  terms  as  those  other  Voyages  and 

countries  admit  our  ships  and  goods  into  their  ports.     It  is  by  an  act  of 

frequently  also  stipulated,  that  the  goods  of  the  contracting  *^^^*"^y  b*^*' 

powers  shall  be  admitted  into  each  other's  ports  on  the  same  commercial 

tr6ati£& 

terms  "  as  those  of  the  most  favoured  nations ;^^  that  is,  that  

no  higher  duties  shall  be  charged  upon  them  than  upon  those  ties^hayrbeeiT 

of  others :  the  principle  on  which  such  treaties  are  based,  is  ^^^,  "po"  *be 

*  *  "  principle  of 

generally  known  in  commerce  as  the  Reciprocity  System.  reciprocity. 

To  insert  at  length  the  more  importaii^t  commercial  treaties  Reference  to 

actually  subsisting  between  Great  Britain  and  other  coun-  Jhe'^existing*^ 

tries  would  be  impossible :  to  abridge  them  would  be  of  no  commercial 

*     ^  ^  ^  ,  treaties  be- 

service  to  the  practitioner,  and  only  weary  the  attention  of  tween  this  and 

the  student.     It  will  be  sufficient  to  indicate,  in  the  subjoined  are  w)ll©cteA  *" 
note,  the  sources  from  which  fuller  information  may  be  de- 
rived on  this  very  interesting  and  important  subject.  (K) 

§  266.  The  above  acts  and  treaty  regulations  all  form  part .  Voyages^re 

of  the  general  commercial  policy  of  the  empire ;  and  it  is  on  "ne^^"^ 

this  ffround  that  a  violation  of  their  provisions  renders  illeiral  "***  conducted 

,  .  ,  accordmg  to 

the  traffic  or  voyage,  and  avoids  the  insurances  which  are  the  forms  re- 
carried  on  or  effected  in  contravention  of  their  terms.     The  ^[^ich  are  *^** 
same  consequences,  it  has  been  held,  do  not  necessarily  follow  ^**^'  "**?  *® 
from  the  violation  of  acts  of  parliament,  which,  though  con-  general  com- 
nected  with  the  trade  and  navigation  of  the  country,  are  jret  S^tiJ^empir^^ 
passed  for  a  collateral  purpose.     Thus,  the  Merchant  Sea-  ^"^/orcoiia- 

*  jT      JT  ^  iKtii  purposes. 

men's  Act,  5  &  6  W.  4.  c.  19.,  having  been  passed  mainly  Thus,  not  hav- 
with  the  object  of  giving  merchant  seamen  a  readier  mode  of  *"^  f  agree- 

•^  DO  ment  on  board 

enforcing  their  contracts,  and  to  prevent  their  being  imposed  signed  by  the 

upon,  it  has  been  held  that  a  voyage  is  not  illegal  (and,  con-  men,a8required 

sequently,  an  insurance  thereon  not  void)  for  want  of  an  chant^^men's 

Act(5&6  w. 

(A)  The  older  commercial  treaties     the  article  «« Treaties  (Commercial)"  ^  ^  19),  does 

down  to  the  year  1754,  will  be  found     in    the    dictionary   is  compiled  with  -o„-^ya  -ii      \ 

in  the  second  volume  of  the  very  learned     great  care  and   ability.     Those  who  or  avoid  the 

and,  as  it  seems  to  me,  much  under-     desire  more  elaborate  information  may  policy, 

valued  treatise  of  Magens  on  Insur-     be  referred  to  Herstlet*s  Collection  of  Redmond  v. 

ances:    most  of  the  more  important     Treaties    relating   to   Commerce  and  Smith,  7  Man. 

modern     treaties    will    be    found    in     Navigation,  5  vols.  8 vo.,  from  1820  to  &  Gr.  457. 
M^Culloch's    Commercial    Dictionary     1840;     and    still    more    recently    to 
and  the  Supplements  thereto,  bringing     McGregor's  great  work  on  Commercial 
the  information  down  to  the  year  1 846 ;     Statistics  and  Commercial  Tariffs. 
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Voyages  and  agreement  (as  required  by  the  2nd  and  4th  sections  of  that 
by  an  act  of  ^^t)  Signed  by  the  master  and  seamen,  or  any  of  them,  speci- 
*'*Uon*"*r  b*^  *  fy^°g  what  wages  each  seaman  was  to  be  paid,  the  capacity 
commercial        m  which  he  was  to  act,  or  the  nature  of  the  voyage  in  which 

'- the  ship  was  to  be  employed,  (z) 

The  court,  after  deciding  that  the  want  of  such  an  agree- 
ment was  no  answer  to  an  action  on  the  policy,  on  the  ground 
of  illegalUyy  remarked  also,  in  answer  to  an  argument  of  the 
counsel,  that  neither  could  they  consider  it  a  case  of  unsea- 
worthiness, as  there  was  nothing  in  the  mere  want  of  the 
agreement  required  by  the  act  to  show  that  the  crew  was  not 
both  suflScient  and  competent,  {j) 
If  the  non-com-       Where  this  is  otherwise,  the  policy  would  be  held  void  at 
th^act  inv<gve    ^  cvcnts,  ou  the  grouud  of  unseaworthiness. 
-unttaworthinett^       Thus,  whcrc  a  ship  was  lost  in  the  Thames,  on  her  return 

the  policy  is  ^  ^  '        ^ 

void  on  that  voyagc,  without  having  a  pilot  on  boards  as  required  by  the 

i^"     H  1  provisions  of  the  then  Pilot  Act  (5  G.  2.  c.  20.),  the  under- 

lingworth,  writer   was   held   discharged  from  his  liability  (A),    on  the 

7  T.  Rep.  160.  ^^^^^  ^^  ^^^^^  ;^  ^^  .^^^^^  warranty  in  every  poUcy  to 

observe  the  regulations  of  an  act  of  parliament  (/)  ;  or,  as  it 
was  expressed  by  Mr.  J.  Patteson,  because  the  ship,  at  the 
time  of  loss,  was  on  a  voyage  created  by  act  of  parliament, 
on  which  voyage  she  was  not  seaworthy  without  a  pilot,  (w) 
Where  the  act        Where  the  act  is  passed  for  the  regulation  of  any  general 
p^rt  oTthe        branch  of  trade,  and  therefore  forms  part  of  our  general  com- 
gener^  com-      mcrcial  policy,  then,  although  it  may  impose  penalties  and 
of  the  realm,      forfeitures  in  case  of  disobedience,  without  expressly  pro- 
it  may  impose    viding  that  the  voyage  shall  be  illegal,  yet  the  policy  will 
ca5^of*disobe-    nevertheless  be  void,  on  the  ground  of  the  ship's  not  being 
dience.  without  navigated  as  the  act  directs. 

expressly  do-  ~^  ,  r         r^ 

daring  the  voy-       Thus,  whcrc  a  particular  statute   (31  G.  3.  c  54.  s.  7.) 
the  poUcy  'l\\i  P^sscd  for  the  regulation  of  the  slave  trade,  required  (under 

nevertheless  be 
avoided. 

(a)  Redmond  v.   Smith,  7  Man.  &  (1)  Per  Tmdal,  C  J.,  deliTcriiig  the 

Gr.  457.  judgment  of  the  Ezcbeqoer  Chamber 

(J)  Per  Tmdal,  C.  J.,  7  Man.  &  Gr.  in  Sadler  tr.  Dixon,  8  MeesL  &  Wcls. 

474, 475.  900. 

(A)    Law    0.    Hollingworth,   7   T.  (m)  Per  Patteson,  J.,  io   Hdling- 

Rep.  160.  worth  v.  Brodrick,  7  Ad.  &  £U.  47. 
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heavy  penalties  in  case  of  non-compliance)  that  the  captain  of  Voyages  and 
every  ship  engaged  in  that  trade  should  have  a  certificate  of  by  an  act  of 
previous  service  attested  by  the  owner  of  the  ship  in  which  ^*^^„*"^  ^"^^ 
such  previous  service  was  performed,  it  was  held  that  a  policy  commercial 
on  a  ship  engaged  in  the  African  slave  trade  was  void,  because 


the  master  had  not  such  a  certificate  as  the  act  required,  (w)     i^^*7^t!  Rep. 

On  the  same  ground  a  voyage  was  held  to  be  illegal,  be-  ^**^- 
cause  the  master  had  omitted  in  the  manifest  some  part  of  ^^  Marsh,  on 
the  cargo,  though  only  used  for  dunnage  and  ballast,  con-  ^^'  i7i. 
trary  to  the  provisions  of  26  G.  3.  c.  40.  s.  1.,  which  imposed 
heavy  penalties  if  the  goods  did  not  agree  with  the  mani- 
fest, (o) 


Art.  3.  —  Risks  illegal  by  the  Convoy  and  other  occasional 
Acts,  Proclamations  of  Embargo^  Orders  in  Council^  Sfc, 

§  267.  During  the  great  maritime  wars  arising  out  of  the  Voyages  and 
French  Revolution,  our  government  passed  two  acts,  one  in  b7the^Conv^ 
1797  (/?),  and  a  second,  re-enacting  the  former,  on  the  renewal  ^^^  *«. 
of  the  war,  in  1802  (q),  with  a  view  of  compelling  all  ships,  Origin  of  the 
not   expressly  excepted  in  the  act,  to  sail  with  convoy ;  it  ^^^^^    ^^ 
having  been  found  that,  owing  to  their  neglect  to  do  so,  our 
trade  and  shipping  had  sufiered  to  a  very  considerable  extent. 

These  acts  having  been  only  passed  to  continue  in  force 
during  the  hostilities  then  existing,  expired,  the  first  on  the 
ratification  of  the  peace  of  Amiens,  and  the  second  on  the 
termination  of  the  war  in  1814.  As,  however,  it  is  not  im- 
probable that,  in  the  event  of  a  maritime  war  with  any  of  the 
great  naval  powers,  the  same  or  similar  regulations  might  be 
re-enforced,  it  may  be  as  well  briefly  to  state  some  of  the 
principal  points  decided  on  the  construction  of  the  late  Con- 
voy Acts. 

The  object  of  the  enactments  was  to  prevent  any  private  Their  object 

and  principal 
provisions. 

(n)  Farmer  v.  Lcgg,  7  T.  Rep.  186.         (p)  38  G.  3.  c  76. 
(o)  Freard  v,  Dawson,  Marshall  on         (q)  43  G.  3.  c.  57. 
Ins.  171. 
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Voyages  and  merchant  Tcssel,  unless  with  a  previous  licence^  from  sailing 
hyt^cll^j  during  hostiUtiep  on  a  foreign  voyage,  without  convoy.  To 
Acts,  &c.  this  end  every  vessel  (not  afterwards  excepted  from  the  opera- 

tion of  the  act)  was  required,  1.  Not  to  depart  from  port 
without  such  convoy  as  might  be  appointed,  (r)   2.  To  con- 
tinue with  the  convoy  during  the  whole  of  the  voyage,  or 
such  part  of  it  as  the  convoy  should  be  directed  to  accom- 
pany the  ship.  («)    3.  That  all  vessels  before  clearing  out- 
wards, even  though  sailing  from  their  port  of  departure  to 
the  port  where  convoy  was  appointed,  should  give  a  bond  to 
the  officers  of  the  customs  to  comply  with  the  act.  (t)    4. 
Severe  penalties  were  imposed  on  any  master  violating  the 
act  {u) ;  and  it  was  provided,  that  in  such  case  the  insurance 
should  be  void,  and  the  premium  not  recoverable  back,  (v) 
Cases  excepted       It  was,  howcvcr,  provided,  that  the  regulations  of  the  act 
cation  of  the*  '*  should  not  extend  —  1.  To  any  ship  not  then  required  to  be 
^^'  registered.     2.  Nor  to  any  ship  having  a  licence  to  sail  with- 

out convoy.  3.  Nor  to  any  ship  proceeding  with  due  dili- 
gence from  her  port  of  clearance  to  join  convoy  (the  master, 
however,  ^ving  the  bond  before-mentioned).  4.  Nor  to  any 
ship  engaged  in  the  British  coasting  trade ;  5.  or  Newfound- 
land fishery ;  or,  6.  belonging  to  the  East  India  or  Hudson's 
Bay  companies.  7.  Nor  to  any  ship  sailing  fix>m  VkUj  foreign 
party  in  case  there  should  not  be  any  convoy  appointed  for 
such  ship,  nor  any  person  at  such  foreign  port  authorised  to 
appoint  convoy  or  grant  licences,  (to) 
Principles  on         In  construing  this  act,  the  courts  considering  it  a  highly 

wbich  the  act 

was  construed,    penal  one,  interpreted  it  as  indulgently  as  possible  to  the 

assured. 
It  was  pre-  Thus  they  held,  that  in  an  action  on  a  policy  it  was  to  be 

sumed  to  be       prestuncd  that  the  ship  had  complied  with  the  resnilations  of 

complied  with      *  ^  *•  -^  ^ 

till  the  con-       the  act  till  the  contrary  was  proved  (x) ;  and  they  also  deter- 

rary  s  own.      jjjjj^gj  ^hat,  in  Order  to  avoid  the  policy,  the  assured  himself 

avoid  the  po-     must  be  showu  to  be  privy  to  or  instrumental  in  the  ship's 

Ucy,  the  assured 

must  himself 

hate  been  privy       (^j  gg  G.  3.  c.  76.  s.  1.  (r)  Sect.  4. 

to  and  instru-  /\c*rt  /\c.e^ 

_.,...  («)  Sect.  2.  (w)  Sects.  8.  6. 

mental  m  the  ;  ^  x   v  rr-  » 

violation  of  the  (0  Sects.  5,  G.  (x)  Thornton   v,   Lanee,   4  Camp. 

act  («)  Sect.  ?.  231. 
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Bailing  without  convoy,  so  that  if  the  policy  were  effected  by  Voyages  and 

an  agent,  it  must  be  proved  that  he  had  authority  from  his  by  the^Con^ 

principal  for  the  very  purpose  of  infringing  the  act.  (y)  Acts,  &c. 

It  was  otherwise,  however,  with  regard  to  the  want  of  a  The  courts, 

hons^ever  were 

proper  licence  authorising  the  ship  to  sail  without  convoy  strict  as  to 
for  the  voyage ;  in  these  cases  the  courts  acted  on  the  prin-  ^^^^^  ^^i 
ciple  that  every  person  who  shipped  goods  on  board  a  vessel  without  con- 
which  sailed  in  war  time  without  convoy,  did  it  at  his  own  that  the  owner 
peril  of  her  having  a  suflScient  licence  for  the  whole  of  the  ^J^^'dat'^p 
voyage ;  and  that,  consequently,  if  she  sailed  without  such  «>  sailing  was 

,  ,  A  .^  bound,  at  his 

licence,  all  insurances,  even  though  on  ffoods  by  the  owner  peril,  to  see 

thereof,  were  void,  although  he  lived  at  a  distance  from  the  proper  Hcence. 

port,  had  no  concern  with  the  management  of  the  ship,  or  Wainhouse  r. 

with  obtaining  the  proper  documents,   and  supposed  and  4  Taunt  ns. 
intended  that  the  ship  should  have  a  proper  licence,  (z) 

As  to  the  suflSciency  under  the  act,  of  a  licence  to  sail  ^^. "  ^  *]** 

•^      ,  ,  sufficiency  of 

without  convoy,  several  pomts  were  decided.  licence. 

Thus,  it  was  held  that  a  licence  to  sail  without  convoy  to  Wainhouse  v. 

.,,,,,--.,  ,  ,  Cowie,4  Taunt 

a  port  which  a  ship  had  liberty  to  touch  at  m  the  course  of  ns. 

her  voyage,  was  not  sufficient  to  authorise  her  to  run,  without 

licence  or  convoy,  for  the  residue  of  her  voyage,  after  having 

touched  at  that  port,  (a)    Accordingly,  where  a  ship,  bound  to  Darby  v.  New 

Cagliari,  with  liberty  to  touch,  unload,  and  load  at  Gibral-  ^^ 

tar,  sailed  with  a  licence  to  Gibraltar  only,  arrived  there 

and  departed  without  an  extension  of  the  licence  from  the 

person  authorised  to  grant  licences  at  Gibraltar ;  it  was  held 

that  an  insurance  on  ffoods  ^'  from  London  to  Cagliari "  was 

void,  (ft) 

An  Admiralty  licence  was  obtained  under  the  Convoy  Act  Ingi»«m  »• 
for  a  ship  to  sail  without  convoy,  describing  her  as  bound  15  East,  517. 
on  a  voyage  to  Gibraltar,  when  in  fact  she  sailed  from  hence 
with  instructions  to  make  the  best  of  her  way  direct  to  Palermo, 
without  touching  at  Gibraltar,  unless  ordered  in  there  by 

(jr)  Henderson  v.  Hinde,  1  Taunt  S.  C.  2  Marsh.  Rep.  252.     Ingham  0. 

250.    note.      Carstairs   r.    Allnutt,   S  Agnew,  15  East,  517. 

Camp.    497.      Metealf   o.    Parry,    4  (a)  Wainhouse  v.   Cowie,  4  Taunt 

Camp.  12s.  1.78. 

(z)  Wainhouse  v,  Cowie,  4  Taunt  (6)  Darby  v,  Newton,  6  Taunt  544. 

178.    Darby  v.  Newton,  6  Taunt  544.  2  Marsh.  Rep.  252. 
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Voyages  and 
trading  illegal 
by  the  Convoy 
Acts,  &c. 


Cases  on  the 
construction  of 
the  exempting 
clauses. 
Long  V.  Duff, 
2  Bos.  8c  PulL 
209. 


Hinckley  v. 

Walton, 

3  Taunt.  131. 


D*Aguilar  v. 
Tobin,  Holt*8 
N.  P.  185. 


any  cruisers  she  might  meet  in  passing  by  that  port ;  the 
court  held  that  this  licence  was  fraudulent  and  void,  and  con- 
sequently, as  the  ship  had  sailed  without  convoy,  that  it 
could  not  legalise  an  insurance  effected  on  goods  from 
London  to  Palermo,  with  liberty  to  proceed  to  any  ports 
to  seek  convoy,  &c. :  they  accordingly  held  the  underwriters 
discharged,  although  the  ship  had  actually  been  driven  into 
Gibraltar  by  stress  of  weather,  against  the  master's  intentions; 
and  though  no  convoy  was  to  be  procured  there,  nor  any 
licence  to  sail  without  it.  (c) 

The  Convoy  Act,  as  we  have  seen,  exempts  from  its  opera- 
tion all  vessels  not  requiring  to  be  registered  by  any  act  then 
in  force;  upon  this  exemption  it  was  decided,  that/or«y» 
built  shipsy  British  owned,  were  not  required  to  be  registered 
within  the  meaning  of  this  clause,  and  therefore  might  sail 
without  convoy  or  licence  notwithstanding  the  act.  (rf) 

Upon  the  clause  exempting  from  the  operation  of  the  act 
ships  proceeding  from  their  port  of  clearance  to  join  convoy, 
it  was  decided  that  it  did  not  apply  to  the  case  of  a  ship 
which,  being  licensed  to  sail  without  convoy  on  condition  of 
carrying  a  certain  force,  cleared  out  not  only  without  the 
stipulated  force,  but  without  giving  such  bond  as  required 
by  the  act;  the  court  accordingly  held  that  such  ship  was 
not  protected  by  the  act  in  sailing  from  her  port  of  clearance 
to  that  where  she  expected  to  join  convoy,  (e) 

With  regard  to  the  exemption  of  ships  sailing  from  foreign 
ports,  where  no  convoy  was  appointed  by  the  English  govern- 
ment, and  no  persons  authorised  by  them  to  appoint  convoys 
and  grant  licences ;  it  was  held,  that  in  order  to  make  out 
that  a  ship  did  not  come  within  this  exemption,  the  under- 
writer must  show,  not  only  that  convoy  had  been  duly 
appointed  from  the  foreign  port,  but  also  that  there  were 
persons  stationed  there  legally  authorised  by  the  Admiralty 
to  appoint  convoy  or  to  grant  licences.  (/) 


(c)  Ingham  v,    Agnew,   15   East,        (/)  O'Aguilar  r.  Tobin,  Holt's  N. 
517.  Pr.    Rep.    185.       Wake   v.    Atty,    4 

(d)  Long  V  Duff,  and  Long  o.  Bol-     Taunt  493. 
ton,  2  Bos.  &  Pull.  S09. 

(e)  Hinckley  o.   Walton,  3  Taunt 
131. 
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With  regard  to  what  amounted  to  a  sajling  with  convoy  Voyages  and 
under  the  act,  the  courts  were  mainly  governed  in  their  deci-  by  the  Convoy 
eions  by  analogy  to  those  which  had  taken  place  on  the  con-  ^^^  ^^' 
Btruction  of  a  warranty  to  sail  with  convoy.  ^'^^^  ^^  ^^^ 

mi         •  .  •  .  ^  amount  to  a 

Thus  it  was  decided,  that  a  ship  could  not  sail  with  convoy  sailing  with 
under  the  act  unless  she  sailed  with  convoy  far  the  voyage^  the^Cpnvoy^^ 
or  for  such  part  of  it  as  the  convoy  was  appointed  to  go  {g) ;  ^^^ 
but  where  she  had  once  sailed  with  convoy  for  the  voyage,  and  Hinckley, 
was  afterwards  driven  back  to  her  port  of  clearance  or  any  ^  Taunt.  249. 
other  port,  and  proceeded  thence  on  her  voyage  a  second  J^*"f  ^  ^^^ 
time,   without   convoy,  this  was  held  no  violation  of  the  4^- 
act.  (A) 

For  further  information,  however,  on  thb  point,  the  reader 
must  be  referred  to  the  section  which  treats  of  the  construc- 
tion of  the  warranty  to  sail  with  convoy.  (J) 

§  268.  An  insurance  on  any  subject  for  a  voyage  or  trad-  insurances  on 

.^,       ,  n  'ixi?!*  A.    risks  prohibited 

mg  contravenmg  the  terms  oi  occasional  acts  01  parliament  by  occasional 
is  void,  althou&ch  the  act  contain  no  clause  specially  avoid-  ^c^o^par^*?- 

'  o  r  J  mem  are  void, 

ing  it.  though  such 

mi  1  "1      •  ^       f     A     k  •  *^**  contain  no 

Thus,  where  during  the  first  American  war  an  act  was '  special  clause  of 
passed  expressly  prohibiting  all  trading  with  the  province  of  •^*'*^*°<'^ 
New  York  except  in  provisions  for  the  use  of  the  British  forces,  Sutton,  Oougl. 
and  then  only  provided  a  licence  were  produced  authorising  ^^*' 
their  export ;  an  insurance  effected  on  unlicensed  goods  on 
board  a  British  ship  intended  for  the  New  York  market,  was 
held  illegal  and  void  under  thb  statute,  although  the  com- 
mander of  the  forces  had  by  proclamation  (unauthorised, 
however,  by  the  statute,)  allowed  the  entry  into  New  York 
of  such  unlicensed  goods,  {j) 

Where,  during  the  continuance  of  our  last  great  maritime  Where  the  ex- 
war,  an  act  had  been  passed  empowering  his  Majesty  to  pro-  narS  rtoreL 
hibit  the  exportation  of  all  naval  stores  toithout  a  licence,  and  ^»*l»o"t  * 

J.      -I  1       •  1  •  licence,  was 

an  order  of  council  was  accordingly  made,  m  which  such  prohibited  by 

*    (jf)  Cohen  v.  Hinckley«   1   Taunt  Warranties,  —  Warranty  to  sail  with 

249.                     -  Convoy. 

(A)  Laing  r.  GloTer,  5  Taunt.  49.  (j)  Johnson  v.  Sutton,  DougL  254. 

(1)  Part  II.  Chap.  III.  On  Eipress  The  act  was  16  G.  3.  c.  5.  (1775). 

3  A 


Irmdiog  itlig«l 
by  the  Convoj 


ince  on  "  goodi 
to  be  thensfter 

■pecified,"  the 
ipeuiGcitioD 

the  prohibited 

held  Tuid,  then 
being  no 
licence,  and  the 
policy  being 


Gordon  t^ 
Vaugban, 
13  Eut,  309. 


been  olttaioed 
for  tbe  export- 

bited  gooda.  ui 


erty  o(  the 


le  same  polioy , 


licence,  hiving 
been  obtained 
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exportation  was  prohibited  under  pen 
gooda  themaelvea  and  treble  their  val 
policy  effected  "  on  goods  to  be  then 
outward  voyage,  was  rendered  wholl; 
including  in  the  epo(ufication  aflerwa 
some  goods,  the  exirartation  of  which 
order  in  council,  Ae  having  obtained  : 
their  exportation,  {h) 

Lord  Ellenborough  in  this  caee  d< 
the  prohibited  goods  formed  an  exceei 
the  whole  venture,  jet,  as  the  whc 
covered  by  one  entire  contract  of  in; 
was  entirely  vitiated :  "  I  have  no  sea 
"  to  weigh  d^p-ees  of  illegality."  (/) 

So  where  part  of  the  cargo  was  1 
though  l^al,  was  intended  to  cover 
the  whole  was  insured  in  one  policy 
the  same  effect  (tn) 

In  these  cases  no  licence  at  all  had 
exportation  of  the  prohibited  goods,  anc 
one  policy :  where,  however,  such  lic< 
by  the  assured,  and  other  prohibited  g 
of  the  assured,  and  not  covered  by  tl 
on  board  the  ship  without  a  licence, 
Pleas  held,  that  the  policy  upon  the  1 
vitiated  by  the  fact  of  such  other  unli< 
on  board,  (n) 

If  a  licence  have  been  obtained  for 
under  one  entire  policy,  the  insuran 
avoided  by  the  fact,  that  more  prohibi 
than  the  licence  authorises,  but  it  will 
hibited  goods  which  are  protected  by  tl 
the  residue :  thus,  where  British  mer 


(It)  r>rkia  r.  Dick,  9  Cunp,  3S. 
S.  C.  1 1  East,  509. 

(I)  3  Crnip.  £31. 

(«)  Gordon  B.  Vaugbui,  13  Eut, 
902. 
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had  insured  generally  a  mixed  cargo^  obtained  a  licence  to  Voyages  and 
export  150  barrels  of  gunpowder,  instead  of  which  they  insured  by  the  Convoy 
300:  Chief  J.  Gibba  held,  that  the  insurance  was  iU^  ^^^>  ^^ 
only  as  to  the  150  barrels  of  the  excess,  but  might  be  sup-  limited  quan. 
ported  both  as  to  such  part  of  the  cargo  as  required  no  bitedgood^ 
licence,  and  also  as  to  the  150  barrels,  for  which  the  licence  ^L^"!!l. 

'  '  exports  more^ 

¥ra8  obtained,  (o)    Lord  Ellenborough  declared  his  adhesion  \^^  insuiance 

,         ,  ...  i*  ''ot  Toid  in 

to  the  same  doctrine,  in  a  Nisi  Prius  case,  on  the  ground  tous  but  only 
that  it  would  be  very  dangerous,  if  the  introduction  of  a  Keir'r.^A^Si- 
single  article,  not  specified  in  the  order,  were  to  vacate  the  *^^  ®  Taunt 

496* 

licence  altogether.  (/?) 

In  a  later  case,  before  Lord  Tenterden  in  the  King's  Butaninfonn* 

Bench,  an  informality  to  the  mode  of  obtaining  a  licence  for  mode^of  pro- 

exportinfi:  imnpowder,  was  held  to  vitiate  the  entire  insurance  ?."""«?  "Vf?*, 

*  o  o      r  '  licence  vitiates 

on  a  general  cargo,  all  belonging  to  the  same  owner,  and  of  the  entire  b- 
which  the  gunpowder  exported  under  such  informal  licence  the  goods  be- 
formed  part  (q)  The  ground  of  this  decision  was,  that  the  J^^^"o^^er!'* 
informality  in  question  rendered  the  licence  whoUy  void,  so  whether  re- 

11  1  .1  1  1  1  !•  quiring  to  be 

that  the  case  stood  on  the  same  ground  as  though  no  licence  licensed  or  not. 
at  aU  had  been  procured,  and  therefore  feU  within  the  general  ^^^^  ''• 
principle  established  in  the  case  of  Parkin  v.  Dick.  4  B.  &  Aid. 

The  following  curious  case  affords  a  good  illustration  of  wh^e  warlike 
the  extent  to  which  this  principle  has  been  carried  by  the  *^"»  **^®" 

...  .  out  by  a 

English  courts : — A  British  ship  had  been  permitted  to  take  British  ship 
out  a  cargo  of  arms  and  gunpowder,  on  giving  a  bond,  as  werrpureuwit 
required  by  law(r),  that  the  same  should  be  expended  in  *<>  previous 

i*     k  i»  -  1  arrangement, 

trade  on  the  coast  of  Africa,  where  she  was  bound.     An  shipped  on 
American  ship,  in  pursuance  of  a  previous  agreement,  made  ^i^  vwsel,"on 
before  she  sailed,  met  her  in  the  river  Comro.  in  order  to  *^®  Afri<»n 

^  coast,  and  in- 

take the  arms  and  gunpowder  out  of  her  there,  and  carry  sured  on  a  voy- 

them  to  America.     In  order  to  protect  this  enterprise,  an  in-  America^— this 

surance  was  effected  on  the  American  ship,  "at  and  from  the  ^^S™!!^^ 

river  Congo  to  Charlestown : "  it  was  held  that  this  insurance  Gibson  r.  Ser- 

was  illegal  and  void,  on  the  ground  that  the  American  ship  433! 

was  at  the  river  Congo,  in  order  to  violate  the  laws  of  the 

(0)  Keir    v.    Andraade,    6   Taunt         (9)  Camelo  v.  Britten,  4  B.  &  Aid. 
496.    S  Marshall's  Rep.  196.  184. 

(p)  Butler  0.  Allnutt,  1  Stark.  223.         (r)  33  G.  3.  e.  2.  s.  4. 
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Voyages  and 
trading  illegal 
by  the  Convoy 
Acts,  &c. 

Where  the  ob- 
ject of  a  voyage 
is  meritorious, 
it  will  be  held 
legal,  though  in 
contravention 
of  an  order  in 
council. 
Atkinson  v, 
Abbott, 
11  East,  135. 


Taking  out 
false  clearances 
subjects  to 
penalties,  but 
docs  not  make 
th»  voyage 
illegal. 

Voyages  in  con- 
travention of 
embargo  laid 
on  by  British 
government  are 
illegal,  and  in*, 
su  ranees  there- 
on void. 

Delmada  v. 
Motteux, 
Park,  505. 
8th  ed. 


country  where  the  contract  of  insurance  was  made,  and  sought 
to  be  enforced,  («) 

In  the  following  case  a  voyage  was  held  legal,  because  jus- 
tified by  its  object,  though  contravening  the  strict  terms  of  an 
order  in  council :  — Goods  were  insured  on  a  voyage  "  fiom 
London  to  Helmsberg  (a  Swedish  port),  the  Sound,  and  Copen^ 
hagen,  all  or  either : "  the  ship  sailed  under  false  clearances 
for  the  Swedish  port,  but  with  a  real  destination  for  Copen- 
hagen, all  intercourse  with  which  place  was  strictly  prohibited 
by  certain  orders  in  council  then  in  force ;  as,  however,  it 
was  proved,  to  the  satisfaction  of  the  jury,  that  the  real  object 
of  the  venture  was  to  carry  provisions  to  the  British  arma- 
ment, then  supposed  to  be  at  Copenhagen,  and  not  to  defeat 
the  order  in  council  by  trading  with  the  enemy :  the  court 
held  that  the  voyage  was  not  illegal ;  they  also  held  that, 
though  the  taking  out  a  clearance  for  a  place  to  which  it  was 
not  intended  to  go,  subjected  the  party  to  a  penalty,  under 
the  Stat.  13  &  14  Car.  2.  c  11.  s.  3.,  yet  there  was  nothing 
in  the  act,  on  the  principle  already  referred  to,  to  make  the 
voyage  illegal,  (t) 

The  sovereign  power  of  every  government  has  in  time  of 
war  a  clear  right  to  establish,  by  proclamation  or  otherwise, 
an  embargo  on  all  ships  in  any  port  of  his  dominions ;  all 
insurances,  therefore,  effected  on  any  ships,  whether  the  pnv 
perty  of  foreigners  or  subjects,  which  sail  in  contravention  of 
such  embargo,  are  illegal  and  void.  Thus  where  the  British 
government  in  time  of  war  had  laid  an  embargo  on  all  ships 
sailing  with  provisions  from  any  port  in  Ireland,  an  insurance 
effected  on  a  neutral  (Venetian)  ship,  in  contravention  of 
such  embargo,  was  on  this  ground  held  void,  (u) 


(«)  Gibson  v.  Service,  5  Taunt 
43S.  1  Marshall's  Rep.  119.  S.  C. 
Gibson  v,  Mair»  ibid.  39. 

(t)  Atkinson  v.  Abbott,  1  Camp. 
535.     S.  C.  11  East,  135. 


(if)  Delmada  v.  Motteux,  Park  oo 
Ins.  505.  8th  ed. 
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Sect.  III.  Insurances  on  Voyages  or  Traffic  illegal  by  the 
Laws  of  War^  as  they  affect  Belligerents, 

Abt.  1.  Insurances  to  protect  Trading  with  the  Enemy  and 

on  Enemtfs  Property, 

§  269.  The  object  of  every  belligerent  state  in  time  of  war  Insurances  to 
is  to  inflict  on  the  enemy  all  the  mischief,  and  deprive  him  wUh^theenem"^ 
of  all  the  advanta^ce  which  the  law  of  nations  will  permit.         *"^  **°  enemy's 

^  ^  ^  property. 

As  one  of  the  main  sources  of  wealth  and  strength  to  every  

^.,        ^   ^  •  ^      •      'x  '^*  .11  ^^  insurances 

mercantile  state  consists  m  its  maritime  commerce,  the  law  on  ship  or 
of  nations  permits  each  belligerent  to  endeavour,  by  every  Si«ny°[n*Urne 
effort,  to  impede  and  annihilate  such  commerce,  by  destroy-  ofwar,arevoid. 
ing  or  making  prize  of  all  ships  and  merchandise,  by  means 
of  which  it  is  in  the  course  of  being  carried  on ;  and,  upon 
the  same  principles,  the  municipal  or  common  law  of  every 
state  declares  all  insurances  to  be  void,  by  which  such  ships 
or  merchandise  are  sought  to  be  protected. 

We  have  elsewhere  had  occasion  to  advert  to  the  course  of  All  insurances 
decisions  by  which  our  courts  established  that  insurances  by  of  enemies  are 
or  on  behalf  of  alien  enemies  were  wholly  illegal  and  void.  ^**<^l^y  ^^id. 
We  have  seen  it  progressively  decided  that  alien  enemies  could 
not  sue  on  such  contracts  in  our  courts,   either  by  them- 
selves or  their  agents  (v) ;  that  such  insurances  were  in  them- 
selves illegal,  and,  therefore,  that  although  effected  before 
the  breaking  out  of  hostilities,  yet  they  could  not  protect  an 
alien  enemy  against  the  consequences  of  British  capture  after 
war  had  broken  out  {w) ;  that  no  action,  consequently,  could 
be  maintained  upon  them  in  respect  of  such  loss,  or  any  other 
that  had  taken  place  during  hostilities,  even  after  the  restora- 
tion of  peace  (x) ;   although,  supposing  both  the   policy  to 
have  been  effected  and  the  loss  to  have  accrued  before  the 
commencement  of  hostilities,  the  right  of  the  alien  enemy  to 

(o)  Brandon  o.  Nesbitt,  6  T.  Rep.  (x)  Furtado  o.  Rogers,    S  Bos.  & 

2S.     Brlstoir  V.  Towers,  ibid.  35.  Pull.    191.      Brandon   o.   Curling,   4 

(v)  Furtado  o.  Rogers,  3  Bos.  &  East,  410.     Gamba  v,  Le  Mesurier, 

PuU.  191.  ibid.  407. 
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protect  (rarJing 
witli  the  enemy, 
uid  on  enemy's 
propert)'. 

Iniurancea  de- 
signed to  pro- 
tect the  interest 
of  British  gub- 
jecls  in  trade 
catried  on  with 
the  enem;  dur- 


■lao  *ho1l7 
ilUgml  and  iroid. 
Potu  V.  Bell, 
S  T.  Rep.  548. 


A  British  sub. 

ject,  however. 

if  domiciled  in 

.  neu.rj  sU.e, 

hu  mil  the  pri. 

inlitr. 

Bell  -.  Reid, 

1M.&S«1.726. 

ILLE6ALITT  OF   IHB 

sue  tipoa  Buch  policy  was  ooly  auflp< 
tinuancc  of  war,  and  would  revive  apo 

In  the  decisioDB  jnat  referred  to  tin 
rally  effected  by,  or  on  behalf  of,  ali 
their  property  during  war  from  liabilit; 
other  casualties :  in  these  we  are  now 
was  to  protect  the  interest  of  Brituh  i 
trade  carried  on  with  the  enemy  wit) 
The  question,  therefore,  involved  ii 
trading  with  the  enemy  during  war, 
illegal  in  British  subjects. 

The  question  came  before  the  courti 
oose  of  an  insurance  effected  by,  and  f 
time  of  war,  to  protect  his  interest  i: 
his  i^cnt  of  an  enemy  in  the  enemy'i 
thence  for  England  without  a  licence. 

The  Court  of  Common  Fleas  deci< 
was  legal  (z) ;  but  the  Court  of  Eing'i 
gumentaj  first  by  common  lawyers,  od 
ans,  and  on  the  maturest  deliberatii 
that  Buch  insurance  was  wholly  illegal 

This  case,  and  that  of  the  Hoop,  de 
in  the  Admiralty  Court  shortly  befoi 
on  a  basis  which  has  never  since  been 
all  trading  carried  on  by  the  mf^ectt  oj 
war,  without  a  licence,  with  the  subjecti 
meant  of  the  properly  of  the  enemy,  m 
insurance  to  protect  tuch  trading  absoln 

As,  however,  according  to  principle 
in  a  former  part  of  this  treatise  (i),  a  B 
in  a  foreign  country  becomes,  for  all 
the  subject  of  the  foreign  state,  it  fol 
than  one  occasion,  been  so  deluded  In  i 


<f)  Flindt  r.  Wstei*,  15  Eut,  S66.  (<>)  F< 
Honun  t.  Kingucn,  3  Camp.  153.  <t)  I^ 
Bolton  D.  Dobree,  5  Cunp.  168.  Art.  3.  j 

(t)  BaU  0.  Gilmi,  1  Bo*.  &  PulL 
9*5. 
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if  the  country  where  he  is  so  domiciled  be  a  neutral  statc^  he'  Insurances  to 
may  legally  trade  even  with  the  enemies  of  this  country,  and  with  the  enemy, 
protect  such  trading  by  a  policy  effected  here,  (c)  He  may,  JlJoperty!**""^'* 

also,  under  similar  circumstances,  effect  a  policy  on  trading  — 

carried  on  in  a  way  which  would  be  illegal  for  a  British  sub-  Marrratt, 
ject,  but  is  legalised  by  treaty  for  the  subjects  of  the  neutral  ^   '    ^^'  ^^' 
country  in  which  he  is  domiciled,  (d) 

We  have  seen  elsewhere  (e)  that  if  a  neutral  or  a  British 
subject  continue  in  time  of  war  to  keep  up  a  trading  esta- 
blishment in  a  hostile  state,  all  his  property  connected  with 
such  hostile  firm  is  liable  to  British  seizure  as  enemy's  pro- 
perty. {/)  There  seems  no  doubt  that  all  insurances  effected 
here  in  time  of  war  by  a  British  subject  to  protect  such  pro- 
perty, would  be  held  wholly  illegal  and  void. 

Where  the  underwriter  intends  to  raise  the  objection  that  The  objection 
the  insurance  is  void,  because  effected  to  cover  a  trading  tradin^with 
with  the  enemy,  he  must  take  such  objection  in  the  first  in-  *^®  enemy 

,    •'  ...  .      ™"*t  ^  taken 

stance  :  for,  if  there  be  a  verdict  against  him,  the  courts  will  in  the  firpt 
not  grant  him  a  new  trial  in  order  to  avoid  the  contract  on 
this  ground,  (ff) 

Abt.  2.  Insurances  on  Voyages  and  trading  Adventures  to 

hostile  Ports. 

§  270.  All  unlicensed  trading  by  British  subjects,  during  Insumnoef  on 
war,  with  the  subjects,  or  to  the  territories^  of  the  enemy,  t^^iJa^fen- 
being,  as  we  have  seen,  illegal,  it  follows,  as  a  general  rule,  ^"'^  ^  hostile 
that  all  insurances  will  be  void  which  are  designed  to  protect  — : 

,.        ^     ,      ^.,  ,  All  insurances 

voyages  or  trading  to  hostile  ports.  on  voyages  to 

In  order,  however,  to  avoid  a  policy  on  this  ground,  it  aiJ^^J^ 
must  be  clearly  made  out,  not  only  that  the  port  into  which  speaking, 
the  ship  ssdls  is  hostile,  but  also,  that  she  was  bound  with  a  g^  ^j^^  ^j 
distinct  hostile  destination  at  the  time  of  loss.     Thus,  it  has  ™»"*  ^  shown 

to  haTe  been 
sailing  irith  a 
(e)  The  Danaous,  cited  in  4  Rob.     couitry,  JlagrtaUe  heUo.      f  '^^   ^^  distinct  hostile 
Adm.  Rep.  255.     Bell  «.  Reid,  and     Hermanos,  2  Wheat  &  C.  Rep.  76.       J^g"*/?*'*  ** 
Bell  V.  Buller,  1  Maule  &  SeL  726.  (e)  AnU^  voL  i.  pp.  104—107.  me  o    oss. 

(d)  V^ilsoQ  V.  Marry att,  8  T.  Rep.         (/)  The  Vigilantia,  1  Rob.  Rep.  I. 
SI.    This  does  not  apply  to  thoae  sub-     The  Portland,  3  Rob.  Rep.  41. 
jecu  who  migrate    into  the    neutral        {g)  Gist  v.  Maaon,  1  T.  Rep.  84. 
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Insurances  on  becn  held  that  a  policy  "  to  any  port  or  ports  in  the  Baltic  " 
t^lng  adven-  was  legal,  though  some  of  those  ports  were  hostile  to  this 
tures  to  hostile  country,  and  no  licence  had  been  obtsuned  ;  for  non  constat^ 

ports.  . 

and  the  evidence  did  not  show  that  the  ship,  when  captured, 

was  sailing  with  a  fixed  destination  for  a   hostile  Baltic 
port.  (A) 

So,  a  policy  of  insurance  is  not  vitiated  by  its  containing 
a  liberty  for  the  ship  to  proceed  to  any  port  in  a  particular 
sea,  in  which  there  are  both  hostile  and  neutral  ports,  unless 
it  can  be  shown  that  it  was  intended  the  ship  should,  in  fact, 
sail  to  one  of  the  former,  (i) 

An  insurance         Although  an  insurance  on  goods,  the  property  of  a  neutral, 

delwered  for  a    ^  ^  P^^*  occupicd  by  the  enemy,  would,  as  it  seems,  be  void ; 

neutral  at  a       yg^.  g^j^  insurance  on  such  goods  to  a  friendly  or  neutral  port, 

neutral  port  is     •'  ^  °  •'  r      » 

not  void  be-  there  to  be  delivered  for  the  neutral,  would  be  valid,  though 

tral  is  at  the  '  ^'^  ncutral  himsclf  might  be  resident  in  the  port  of  hostile 

.^'^fSiU  occupation.  O") 

occupation.  During  the  unexampled  circumstances  of  the   last  war, 

Heseitine!'  when   Napolcon,   by   the   Berlin    and    Milan   decrees,  cn- 

1  Camp.  76.  dcavoured  to  exclude  English  commerce  from  all  the  ports  of 

war  it  was  often  the  Continent,  our  courts  were  frequently  calle(l  upon  to 

decwTast^the  ^^^^^®  ^  ^o  the  hostile  or  non-hostile  character  of  ports 

hostile  or  non-  which  were  occupicd  by  the  arms,  or  coerced  by  the  power, 

hostile  charac-        „    .  .  •      i  i     ^  .       ,  . 

ter  of  ports  oc-  ot  the  conqucror  who  aspired,  and  almost  attained,  to  an  um- 
fo?cLfoftfo-   versal  empire  over  Europe. 

leon.  Our  courts  were  naturally  desirous  not  to  defeat  any  con- 

which  o^  °°  tracts  made  to  protect  British  trade  with  ports  so  situated, 
courts  proceed-  where  they  could  possibly  be  upheld  in  compliance  with  the 

ed,  as  laid  down  . 

by  Lord  EUen-  kuowu  rulcs  of  the  law  of  natious.  **  It  belongs,"  they  said, 
Hagedorn"r.  "  *^  cvcry  State  to  prououncc  upon  the  continuance  either  of 
Bell,  1  M.  &     amity,  hostility,  or  neutrality,  as  between  itself  and  every 

other  state ;  and  although  the  government  of  any  port  thus 
occupied  by  the  enemy's  forces,  may,  in  compliance  with  his 

(A)  Wright  V.  Welbie,  1  Chitt.  49.  2. Taunt  344.  Blackburn  r. Tlioippsoa, 

S.  P.  Anon.  ibid.     See  also,  as  to  in-  3  Camp.  61. 

surance  to  any  port  or  ports  in  the  (t)  Muller  v,  ThompsoD,  2  Camp. 

island  of  St.  Domingo,  when  partly  in  610.,  per  Lord  EUenbonnigh. 

possession  of  the   French,  partly   of  (J)  Bromley  v.  Hestltine,  1  Camp. 

King  Christophe,  Johnson  v.  Greaves,  76. 
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wishes,  and  in  furtherance  of  his  policy,  have  taken  measures  Insurances  on 

voyages  and 

against  this  country  which  would  justify  us  in  treating  such  trading  adven- 
government  as  hostile,  yet  we  are  not  bound  to  take  up  even  p'^^  ^^  ® 
a  just  ground  of  offence ;  but,  if  we  deem  it  expedient,  in 
consideration  of  the  convulsed  state  of  European  commerce, 
may  overlook  the  provocation,  and,  instead  of  enforcing 
against  the  coerced  government  the  rigours  of  war,  prefer  to 
maintain  our  ancient  commercial  relations  of  amity  and 
peace."  (A) 

The  principle,  accordingly,  upon  which  our  courts  acted  Such  ports 
with  respect  to  such  ports,  was  to  treat  them  as  neutral,  and,  regarded  as 
consequently,  all  trading  to  them  as  legal,  in  all  cases  where  ^"Britirfi  ^^ 
they  still  preserved  the  forms  of  an  independent  neutral  order  in  council 

1  11  .   1       1^  1         1      1        A  ^'*^  declared 

government,  though  the  enemy  might  have  such  a  body  of  them  hostile, 
troops  stationed  there  as  effectively  to  exercise  the  real  sSil  prwerved^ 
powers  of  sovereignty.  ?**«  ^°*^"*?  **^ "» 

*  .  .  independent 

Thus,  where  it  appeared,  that  although  the  island  of  Corfu  neutral  govem- 
was  in  the  occupation  of  an  overwhelming  Russian  force,  ^cupied**by  an 
yet  the  flag  of  the  Ionian  republic  still  flew  from  its  ports,  ^^^^f^"^ 
and  the  republican  government  still  continued  to  appoint  a  enemy, 
port  admiral  and  receive  consuls  from  foreign  states.  Lord  |^"*^dson  ». 

*  TD  '  Thompson, 

Ellenborough  held  that  Corfu  was  neutral,  spite  of  the  hostile  i  Camp.  429. 
occupation.  (/) 

So,  in  the 'year  1811,  when  our  commerce  was  totally  Mulierv. 
excluded  from  the  ports  of  Prussia,  under  the  Berlin  decree,  2  CampTSo. 
and  no  diplomatic  intercourse  subsisted  between  the  two 
states.  Lord  Ellenborough  decided  that,  as  no  acts  of  open 
hostility  had  passed  between  them,  Prussia  was  not  to  be 
considered  in  a  state  of  war  with  this  country,  and,  therefore, 
that  an  insurance  effected  on  the  property  of  a  British  sub- 
ject shipped  hence  for  a  Prussian  port,  was  not  illegal,  (m) 

During  the  period  that  Hamburgh  was  in  the  military  Hagedom©. 
occupation  of  Davoust  with  an  overwhelmmg  French  force,  ^^^4^'  * 

(k)  See  the  elaborate  judgment  of        (m)  MuUer  v.  Thompson,  2  Camp. 
Lord   Ellenborough  in   Hagedom  v.     610. 
BelU  1  Maule  &  Sel.  459,  460. 

(/)    Donaldson     v.     Thompson,    1 
Camp.  429. 


I 
730  ILLEGALITY   OF   THE  BISK« 

Insurances  on  but  while  the  Senate  of  Hamburgh  still  continued  in  the  full 

voyages  and  ^  •  r  •  •    m  ^i.      -^ 

trading  adven-  czercise  01    Sovereign  civil    autnonty,   an    insurance  was 

tures  to  hostile 
ports. 


effected  in  this  country  on  goods,  the  property  of  oertiun 
persons  domiciled  at  Hamburgh,  and  shipped  from  London 
for  a  Baltic  risk,  under  a  licence  to  cover  British  and  neutral 
trade.     The  question  was,  whether  the  parties  interested, 
being  domiciled  at  Hamburgh,  were  neutraifi,  so  as  to  pro- 
tect the  trading  under  this  licence,  and  give  validity  to  the 
insurance  effected  on  it     Lord  EUenborough  and  the  Court 
of  King's  Bench  held  that  they  were  ;  for  Hamburgh  having 
still  the  forms  of  her  own  government  must  be  r^arded  as  a 
neutral  port,  though  under  hostile  occupation,  and  had  not 
been  declared  otherwise  by  any  orders  in  council  subsisting 
when  the  risk  attached  under  the  policy,  (n) 
WheneTer,  by        It  always  belongs  to  the  government  of  the  country  to 
cii,  any  ports     determine  in  what  relation  any  other  country  stands  towards 
or  o^hCTpos^    ^* '  wherever,  therefore,  our  government,  in  the  course  of  the 
sessions  of  the    last  War,  by  Order  in  council,  proclamation,  or  other  act  of 

enemy  were  de-  i       •         i     t        i  •       i  i      •   i  i 

Glared  non-hos-  suprcmc  authonty,  declared  any  ports  m  the  colonial  or  other 
of  course  r^^'  posscssions  of  the  enemy  not  to  be  hostile,  or  when  sudi 
garded  so  by      order,  &c.,  though  issucd  for  another  purpose,  contained  a 

our  courts.  ,  '  , 

Johnson  v,  rec(^nition  that  there  were  such  non-hostile  porta,  a  trading 
2  Taunt!  344.     ^^^  ^^^^  ports,  though  uot  dlrcctly  sanctioned  or  permitted 

by  the  order,  was  held  to  be  legal  without  a  licence,  and 
insurances  effected  to  protect  such  trading  were  upheld  as 
valid.  This  principle  was  illustrated  by  decisions  of  the  courts 
with  regard  to  those  ports  in  the  island  of  St.  Domingo  in 
possession  of  King  Christophe,  then  in  a  state  of  rebellion 
against  our  enemies  the  French ;  and  it  was  held  on  more 
than  one  occasion,  that  trading  between  this  country  and 
such  ports  was  valid  without  any  licence.  (0) 


(m)  Hagedom  v.  Bell,  1  Maule  &  Camp.  61.     See  alio  the  ease  of  At- 

SeL  450.  kinson  v,  Abl>ott,  11  East,  1S5.,  aa«B» 

(o)  Johnson  v.   Greaves,  2  Taunt  p.  725. 
344.       Blackburn    v.    Thompson,    S 
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Abt.  3.   Of  Licences  to  trade  toith  the  Enemy  or  to  hostile 

Ports. 

§  271.  The  executive  power  of  the  state^  being  the  sole  Of  licences  to 

-  -  ,  ^     ,.  ,  ,     ,  _   trade  with  the 

and  supreme  arbiter  of  all  questions  relating  to  peace  and  enemy  or  to 
war,  may  grant  to  any  such  of  its  subjects  as  it  pleases,  any  ^^  eport*. 
privilege  or  licence  to  trade  with  the  enemy,  or  to  hostile  "^^  executive 

*  °  '^  power  of  the 

ports,  on  any  terms  and  for  any  period  that  may  appear  rt.t.m.7gr«.t 

f      .  licences  to 

expedient.  legalise  trading 

Durimr  the  last  war,  when  Napoleon  endeavoured  to  para-  *|;ft^o»id 

^  '  *  *  otherwise  be 

lyse  our  commerce  by  closing  all  the  ports  of  the  Continent  unlawful 
against  us,  it  became  necessary  on  our  parts  to  legalise  a  "^^^^^^ 
vast  number  of  mercantile  enterprises,  which  would  otherwise  last  war. 
have  been  held  iUegal,  on  the  strict  principles  of  the  lex  bellL 
The  mode  in  which  this  was  effected  was  by  licences  granted 
by  the  authority  of  the  king  in  council,  giving  permission 
to  carry  on  various  branches  of  trade  with  the  different 
European  ports,  which  were  either  comprised  in  the  do- 
minions or  occupied  by  the  arms  of  the  enemy.     As  the 
tendency  of  Napoleon's   system  was  to  throw  a  vast  pro- 
portion of  the  carrying  trade  of  Europe  into  our  hands,  while 
the  policy  of  our  government  was  to  encourage  such  trade 
by  every  means  in  their  power,  the  number  of  such  licences 
became  very  great,  and  the  decisions  of  the  English  courts 
upon  them  proportionably  numerous. 

It  may  reasonably  be  hoped  that  such  a  state  of  things  as  Not  likely  to 
gave  rise  to  the  licensing  system  will  not  recur  in  Europe,  '^"^* 
at  all  events  in  our  day ;  with  the  disuse  of  the  system  itself 
the  cases  decided  upon  it  have  ceased  to  be  of  any  immediate 
practical  importance ;  but  as  it  may  be  considered  desirable  Summary  of 
to  possess  the  means  of  referring  to  them,  the  following  *  ®  *'*'**' 
summary  of  the  principal  points  and  distinctions  which  they 
established  is  taken  without  alteration  from  the  treatise  of 
Mr.  Marshall :  — 

A  licence  to  a  British  subject,  "  on  behalf  of  himself  and  Licence  to  ei- 
others,''  will  legalise  the  exportation  of  a  British  cargo,  con-  ^^' 
signed  to  an  alien  enemy  at  a  hostile  port,  whether  it  be  the 
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joint  property  of  British  subjects  and  alien  enemies  (/?),  or  the 
sole  property  of,  and  exported  by,  alien  enemies.  (9)  And 
the  cargo  may  be  insured  agiunst  seizure  by  the  government 
of  such  enemy's  country,  (r) 

A  licence  to  export,  granted  to  A.  ^^  and  other  British  mer- 
chants," is  good,  though  A.  be  only  the  agent  of  the  British 
merchants  really  interested  (s) :  but  to  entitle  the  latter  to 
the  benefit  of  it,  they  must  connect  themselves  with  it,  either 
by  showing  that  they  were  the  persons  for  whom  it  was 
intended,  or  by  proving  agency,  (t)  And  where  an  alien 
enemy,  who  had  been  residing  here  by  permission,  obtained 
a  licence  in  this  form,  but  not  till  after  his  licence  to  reside 
had  expired,  and  he  had  quitted  this  country,  the  exportation 
was  not  protected,  and  the  insurance  of  it  was  void,  (ti)  If 
the  party  interested  be  falsely  described  in  the  licence,  as 
**  A.  B.  of  London^"  when,  in  fact,  he  resides  elsewhere,  the 
licence  is  vitiated,  (v) 

A  licence  to  a  British  subject,  for  a  particular  ship  to  go 
to  a  hostile  country,  will  protect  a  cargo  purchased  in  Eng- 
landy  on  account  of,  and  consigned  to,  an  alien  enemy  in  the 
hostile  country,  (m?) 

If  a  licence  to  export  contain  a  condition,  precedent  to  the 
protection  of  the  voyage^  as  that  the  exportation  shall  be 


(p)  Feise  v.  Bell,  4  Taunt.  4.  De 
Tastet  V.  Taylor,  ibid  233. 

(g)  Flindt  v.  Scott,  5  Taunt  674., 
in  which  the  Exchequer  Chamber  re- 
versed the  judgment  of  the  King's 
Bench  in  tills  case  (15  East,  525.), 
and  also  in  that  of  Flindt  o.  Crockatt 
(ibid.  522.),  and  of  Mennett  v.  Bon- 
ham  (ibid.  477.).  See  also  Schnaconeg 
o.  Andrewes,  5  Taunt.  716.»and  Ba- 
zett  t;  Meyer,  ibid.  824. 

(r)  5  Taunt.  674.  824.  Usparicha 
9,  Noble,  13  East,  332.  See  Lord 
Ellenborough*s  judgment  in  that  case, 
in  which  his  lordship  says,  that  the 
person  licensed  is  to  be  regarded,  for 
the  purpose  of  the  trading,  virtually  as 
an  adopted  British  subject,  and  that 
his  express  privity  to  the  adverse  acts 


of  the  British  government,  supersedes 
the  participation  which,  generally 
speaking,  a  foreign  subject  (according 
to  the  cases  of  Touteng  o.  Rubbard,  3 
B.  &  P.  291.,  and  Conway  e.  Gray, 
10  East,  536.)  is  presumed  to  have  in 
the  acts  of  his  native  country. 

(«)  Rawlinson  v.  Jansen,  12  East, 
223. 

(I)  Barlow  v.  M*Intosh,  12  East, 
311.     Busk  V,  Bell,  16  East,  3. 

(«)  Waring  ».  Scott,  4  Taunt  605. 

(o)  Klingender  v.  Bond,  14  East, 
484. 

Xw)  Hullman  v.  Whitmore,  3  Maule 
&  Sel.  337.  4  Camp.  111.  Almost 
all  the  cases  on  this  subject  were  here 
cited.  See  also  Rucker  r.  Ansley,  5 
Maule  &  SeL  25.  5.  P. 
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made  by  a  given  day  (x),  or  that  it  shall  consist  of  a  certain  Of  liccDces  to 
proportion  of  British  manufactures  {y\  there  must  be  a  sub-  enemy  or  to 
stantial  compliance  with  the  terms  of  the  condition.  hostile  port». 

A  licence  to  British  subjects,  to  import  a  cargo  from  an  Licence  to 
enemy's  country,  will  protect  the  property  of  other  British  *™^ 
subjects,  not  named,  though  some  of  them  be  resident  in  an 
enemy's  country  (z),  or  even  of  alien  enemies,  {a) 

So,  the  goods  of  alien  enemies  may  be  imported  under  a 
licence  to  L  &,  "  on  behalf  of  British  merchants,"  for  a  ship 
not  named,  provided  the  insured  can  legally  connect  himself 
with  it  (b) ;  but  a  licence  to  A*  B.  **  on  behalf  of  himself  and 
other  British  or  neutral  merchants,"  to  import  a  cargo  from 
an  enemy's  port,  in  any  vessel  except  French,  will  not  legalise 
a  policy  on  the  enemy's  ship,  without  evidence  to  show  that  the 
goods  belonged  to  British  or  neutral  merchants  (e) ;  though, 
with  such  evidence,  a  ship,  partly  owned  by  a  person  domi- 
filed  in  the  enemy's  country,  would  be  protected,  (d) 

An  insurance  on  licensed  goods  is  not  vitiated  by  goods, 
not  licensed,  being  imported,  or  exported,  in  the  same  ves- 
sel, (e) 

A  licence  to  an  alien  enemy,  to  bring  a  cargo  into  England, 
from  the  enemy's  country  in  an  enemy's  ship,  does  not  entitle 
him  to  remain  here,  or  to  sue  upon  a  policy.  (/) 

Great  liberality  of  construction  has  prevailed  with  respect  Duration  of  li- 
to  the  duration  of  licences ;  so  that  if  the  voyage,  from  some  *^®°*^^ 
unavoidable  accident,  be  delayed  beyond  the  period  for  which 


(x)  WilHanu  v.  Marshall,  6  Taunt. 
390.  2  Marshall's  Rep.  92.  See  also 
S.  C.  7  Taunt.  472.  1  Moore»  168., 
Tullock  V,  Boyd,  ibid. 

(y)  Gordon  v.  Yaughan,  12  East, 
302.  n. 

(z)  Fayle  v.  Bourdillon,  3  Taunt. 
546. 

(a)  Morgan  v.  Oswald,  S  Taunt. 
554.  Robinson  v,  Touray,  1  Maule  & 
SeL  217. 

(6)  Robinson  o.  Morris,  5  Taunt. 
720. 

(e)  Hagedom  v.  Reid,  S  Camp.  377. 
Grigg  9.  Scott,  4  Camp.  339. 

{d)  Hagedom  v,  Reid,  1  Maule  & 


SeL  567.  See  further  as  to  the  con- 
struction of  licences  to  import,  Le 
Cheminant  o.  Pearson,  4  Taunt.  367. 
Staniforth  r.  Coomb,  5  Taunt  726. 
Butler  V.  AUnutt,  1  Stark.  222. 

(e)  Fieshell  v.  Allnutt,  4  Taunt. 
792.  Keir  o.  Andraade,  6  Taunt 
498.  2  Marshall's  Rep.  196.  See  the 
case  of  the  Gode  Hoop,  Edwards's 
Cases  on  Licences,  6.,  and  the  Jonge 
Clara,  ibid.  48.  See  also  Hagedom  v. 
Baiett,  2  Maule  &  Sel.  100.,  ace  and 
the  cases  there  cited. 

(/)  Boulton  V.  Dobree,  8  Camp. 
163. 
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Proof  of  li- 
cences which 
are  lost 


the  licence  was  granted,  or  even  be  not  commenced  till  after 
that  period,  it  will  still  be  protected  (^) ;  **  for  the  licence 
operates  as  a  remission  of  the  king's  rights  of  war,  tiU  the 
adventure  is  completed,  and  so  preserves  the  legality  of  the 
policy."  (A)  In  such  case,  however,  it  should  be  proved  that 
no  unnecessary  delay  has  taken  place,  (i) 

Where  the  licence  is  lost,  that  fact  must  be  proved;  and 
examined  copies  of  the  licence,  preserved  in  the  Secretary  of 
State's  o£Sce,  and  of  the  order  in  council  on  which  it  was 
granted,  wiU  be  sufficient  evidence,  without  producing  thoee 
documents  themselves,  {j) 


Sect.  IY.  Insurances  on  Voyages  or  Traffic  illegal  hy  the 
Laws  of  Nations,  as  they  affect  Neutrals. 


Of  neutrality 
generally. 

I>efinition  of  a 
neutral  state. 


It  belongs  to 
every  bellige- 
rent state  to 
pronounce  on 
the  continuance 
of  amity,  hos- 
tility, or  neu- 
trality with  any 
other  state. 


And  such  belli- 
gerent may, 
for  the  interests 
of  hb  own 


Art.  1.   Of  Neutrality  generally. 

§  272.  A  neutral  state  is  one  which,  on  the  breaking  out 
of  war  between  any  two  or  more  powers,  continues  in  a  state 
of  peace,  and  wholly  abstiuns  from  taking  any  part  in  the 
hostilities  of  the  belligerents.  (A) 

Such  is  the  definition  generally  given  of  neutrality  by  the 
writers  upon  public  law ;  the  state  of  neutrality,  in  their 
view  of  it,  rather  imports  the  duty  which  a  neutral  owes  to 
the  belligerents,  than  the  relative  situation  in  which  either  of 
the  belligerents  may  choose  to  place  the  neutral  state ;  but 
it  must  not  be  forgotten  that  it  belongs  to  every  state  to 
pronounce  upon  the  continuance  either  of  amity,  hostility, 
or  neutrality  as  between  itself  and  any  other  state;  and 
consequently  there  is  no  doubt  that  either  belligerent  may 
continue  for  his  own  purposes  to  treat  any  state  as  neutral 


{g)  Oroning  v.  Crockett,  3  Camp. 
83.  Schroeder  v,  Vauz,  15  East,  53. 
£fi\irth  9.  Smith,  5  Taunt  339.  See 
also  Morgan  v.  Oswald,  3  Taunt.  554. 

(A)  Per  Lord  Ellenborough,  3 
Camp.  83. 

(t)  Freeland  r.  Walker,  4  Taunt 
478.     Leevin  v,  Cormae,  ibid.  483.  n. 


{J)  Per  Lord  EUenbormigfa  in 
Eyre  n.  Palsgravet  3  Camp.  605.  Sec 
also  Rhind  v.  Wilkbson,  2  Taunt  337. 
Hagedorn  9.  Reid,  3  Camp.  379.  Ken- 
sington r.  Inglis,  8  East,  273. 

(«)  Azuni,  Dritto  Maritime  deU* 
Europa,  part  iL  oap.  L  wt  8.  voL  il 
pp.  n— 18.  ed.  1797. 
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long  after  such  state  has  ceased  to  observe  towards  him  a  Of  neutrality 
strictly  neutral  conduct ;  nations  are  not  bound  to  take  up 


every  cause  of  just  offence,  nor  are  they  of  necessity  to  be  *^™™®'^'^»  *^"" 


tinue  to  treat 


considered  as  hostile  to  each  other,  if  there  be  a  sort  of  con-  states  under 

coercion  of  the 

donation  on  the  one  side,  for  the  purpose  of  continuing  enemj  as  neu- 
commerce  with  the  other,  who  has  given  just  cause  of  offence ;  ^^y  ^  "^^ 
and  the  term  neutrality  in  a  more  enlarged  sense,  may  be  ceased  to  oi>. 

^  o  -^  serve  towards 

extended  to  signify  this  kind  of  permitted  relation  between  hUn  a  strictly 
any  two  states,  after  the  right  to  its  continuance  has  been  ^^^t. 
forfeited  by  one  of  them.  (/) 

Bearing  in  mind  this  principle,  which,  as  we  have  seen,  Of  thepnn- 
was  frequently  acted  upon  by  this  cpuntry  as  a  necessary  imposed  by  a 
measure  of  commercial  self-defence  during  the  course  of  the  ^^  ^  "*"  "* 
last  war,  we  shall  find  that  the  following  are  some  of  the 
most  important  of  the  duties  of  neutrality,  the  infringement 
of  which  renders  neutral  voyages  and  neutral  trading  illegal, 
and  consequently  avoids  insurances  designed  to  protect  them. 

1.  A  neutral  state  must  not,  during  the  continuance  of  hos- 
tilities, furnish  either  belligerent  with  warlike  stores  and  other 
articles  which  are  directly  ancillary  to  warlike  purposes,  and 
which  are  generally  denominated  contraband  of  war ;  hence 
the  rule,  that  insurances  effected  in  this  country  to  protect 
contraband  neutral  trading  with  the  enemy,  are  illegal  and  void. 

2.  Neutral  states  must  not  engage  in  voyages  or  carry  on 
traffic  in  violation  of  blockades  established  by  a  belligerent 
state ;  such  voyages  are,  within  certain  limitations,  illegal,  and 
insurances  to  protect  them  are  void. 

3.  Neutral  states  must  not,  in  time  of  war,  engage  in  the 
privileged  colonial  or  coasting  trade  of  the  enemy,  which  in 
time  of  peace  was  not  open  to  them,  but  solely  confined  to 
the  subjects  of  the  enemy  state. 

4.  All  neutral  ships  are  liable  in  time  of  war  to  be  searched 
by  belligerent  cruisers,  in  order  to  ascertain  whether  they  are 
carrying  on  any  traffic  prohibited  by  the  laws  of  war. 

5.  Enemy's  goods  are  not  protected  from  seizure  by  being 
carried  in  neutral  ships,  but  so  to  carry  them  is  no  violation 

(0  See  the  judgment  of  Lord  Ellenborough  in  Hagedom  v.  Bell,  ]  Maule  Be 
SeL  459. 
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of  neutrality,  and  imposes  no  forfeiture  on  the  rest  of  tb 
venture  belonging  to  other  owners. 

We  will  consider  briefly  the  consequences  of  some  o/the 
more  important  breaches  of  neutral  duty>  as  far  as  they  bear 
on  the  validity  of  contracts  of  marine  insurance. 


Abt.  2.  Insurances  on  Articles  Contraband  of  War. 


Insurances  on 
articles  contra* 
band  of  war. 

Neutrals  must 
not  supply 
either  bellige- 
rent with  con- 
traband of  war. 

What  articles 
are  contraband 
of  war:  classi- 
fication of 
Grotius. 


What  articles^ 
aftcipitis  usust 
are  contraband 
of  war. 


§  273.  The  first  and  most  important  restriction  on  the 
trade  of  neutrals,  is  that  which  prohibits  them  from  supply- 
ing either  belligerent  with  articles  which  are  contraband  of 
war. 

The  natural  question  then  is,  what  articles  of  commerce 
are  contraband  of  war? 

Grotius,  in  a  classification  which  has  been  adopted  ever 
since  his  time,  divided  all  articles  of  commerce  with  reference 
to  this  subject,  into  three  classes. 

1.  Materials  ready  wrought  up  for  the  immediate  purposes 
of  war,  as  arms  and  ammunition^  which  are  of  use  in  war 
only,  (m) 

2.  Articles  of  luxury. 

3.  Raw  materials  which  may  be  wrought  up  for  the  pur- 
poses of  war,  as  sail  cloth,  timber,  pitch,  sulphur,  money, 
provisions,  ships,  &c.  which  are  of  use  both  in  war  and  peace, 
and  hence  frequently  termed  articles  ancipitis  usus.  (n) 

With  regard  to  the  two  former  classes,  there  never  has 
been  any  doubt ;  the  instrumenta  belliy  which  form  the  first 
class,  have  always  been  held  contraband  of  war;  and  the 
articles  of  mere  luxury  never,  (o) 

It  is  with  regard  to  the  second  class,  or  articles  ancipitis 


(m)  See  also  Azuni,  Oggetti  che 
pofisono  immediatamente  servire  per  la 
guerra*  Dritto  Marittimo,  chap.  iiL 
art.  2.  vol.  it  p.  181.  ed.  1797. 

(m)  Grotius,  De  Jure  Belli,  lib.  iiL 
c.  1.  sect. y.  §  I. 

(o)  Seneca  thus  illustrates  what  are 
meant  by  articles  of  luxury  :  —  "I 
would  not  send  my  enemy  gold  or  silver 


to  pay  his  forces  with,  but  I  would 
allow  him  to  have  nlkt  or  marbles  at 
his  pleasure:  he  should  not  import 
soldiers  or  arms,  but  buffoons  or  musieal 
instruments  as  many  as  he  pleased :  I 
would  refuse  him  vess^  of  wart  but 
not  pleasure  yachts  or  state  barges.  Cited 
by  Grotius,  ibid. 
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usus^  that  the  great  uncertainty  lias  prevailed ;  neutral  states  Insurances  on 
having  uniformly  contended  in  regard  to  these  articles  for  band  of  ^°"  "*" 


war. 


freedom  of  commerce,  while  belligerents  have  insisted  on  the 
rigour  of  war. 

Azuni,  in  his  celebrated  treatise  on  the  Maritime  Law  of  This  is  partly 
Europe,  has  collected  and  commented  on  the  various  and  international 
conflicting  provisions  of  the  different  treaties  and  conventions  t»^^»c»« 
which  form  the  positive  law  of  Europe  upon  this  subject,  from 
the  earliest  periods  of  general  European  history  down  to 
the  commencement  of  the  great  French  war  of  the  Revo- 
lution, (p) 

In  the  year  1780,  and  again  in  1801,  the  northern  powers,  claims  of  the 
a  great  portion  of  whose  neutral  export  trade,  consisted  in  n'S^of  nsoras 
timber,  hemp,  iron,  and  other  articles  ancipitis  usus^  united  ^,  articles  and- 
into  a  confederation  headed  by  Russia,  and  called  the  con-  ^  ""*"'• 
federation  of  the  armed  neutrality ;  the  object  of  which  was, 
to  enforce  by  arms  the  rights  of  neutral  trade,  and  to  insist, 
amongst  other  things,  that  no  articles  should  be  deemed  con- 
traband of  war  except  those  only  which  were  actually  wrought 
up  into  the  form  of  instruments  of  offensive  or  defensive 
warfare,  and  required  no  further  process  to  fit  them  for  being 
so  used.  (^) 

These  claims,  however,  were  strenuously  resisted  by  Eng- 
land, and  the  powers  who  had  asserted  were  soon  constrained, 
by  our  overwhelming  naval  superiority,  to  abandon  them«  (r) 

In  the  course  of  the  furious  war  which  raged  between  Decisions  of 
France  and  this  country,  with  brief  intervals,  from  1792  to  .gto  the^con- 
1814,  questions   of  contraband   were   continually   brought  ♦"band  nature 
before  the  Prize  Court  of  Admiralty,  then  presided  over  by  pitu  hum. 
our  greatest  master  of  international  law ;  and  it  is  from  the 


{p)    Azuni,      Dritto      Marittimo,  the  United  States.     The  principles  of 

chap.  ii.  art.  5.  the  armed  confederacy  were  abandoned 

(jq)     Azuni,      Dritto      Marittimo,  in  1793  by  the  naval  powers  of  Europe; 

chap.  ii.  art  5.  vol.  ii.  pp.  131.  137.  in  1801   they  were  attempted  to  be  re- 

ed.  1797.  vived,  but  the  attempt  was  immediately 

(r)  The  powers  that  acceded  to  the  repressed   by   England,    and    in    the 

armed  neutrality  in  1780,  were  Russia,  course  of  that  year  finally  abandoned. 

Sweden,  Denmark,  Prussia,  Holland,  Kent*8  Comra.,  vol.  L  pp.  126,  127. 

France,  Spain,  Portugal,  Naples,  and  ed.  1844. 
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Insurances  on  judgments  then  pronounced^  that  the  English  lawyer  must 
band^f^war'*'   principally  learn  what  articles  ancipitis  usus  are  contraband 

of  war,  and  what  are   not,  except  in  so  far  as  particular 
treaties  or  conventions  may  have  introduced  an  exception  in 
respect  to  any  one  of  them. 
The  great  The  great  general  principle  to  be  borne  in  mind  in  con- 

wimt  object  are  ucction  with  this  subjcct  is,  that  these  articles,  ancipiHs  usus, 
*vff tww ""  °^y  ^®  either  contraband  or  not,  according  to  the  particular 
destined  ?  object  for  which  they  are  destined ;  the  main  question  is,  were 

The  best  prac-      ,         ,  i    i    /.        ,  ».  /.  j.y  ^i 

tical  test  of  this  they  intended  for  the  ordmary  uses  of  life,  or  were  tfiey  gomg 
Z^re^fV^''  ttJiVA  a  highly  probable  destination  for  military  use?  If  the 
port  to  which      former,  they  are  not  contraband ;  if  the  latter,  they  are.    The 

thfy  are  sent,         ,  .  n    t  •  •        •       i  ^    » 

best  practical  test  of  this  question  is  the  nature  of  the  part  to 
which  they  are  sent:  if  the  port  be  a  general  commercial  one, 
it  is  presumed  the  articles  are  going  for  civil  use,  thou^ 
occasionally  a  ship  of  war  may  be  constructed  in  that  port; 
but  if  the  great  predominating  character  of  the  port,  like  Brest 
in  France,  or  Portsmouth  in  England^  be  that  of  a  port  of 
naval  equipment,  it  will  be  presumed  that  the  articles  were 
going  for  military  use,  though  it  is  possible  they  might  have 
been  applied  to  civil  consumption,  (s) 
EnuineratioQ  Ships,  naval  stores,  timber,  and  all  other  materials  which 

of  articles  held  t        .-i      /»        ^i  /•     i.»       i_    -u' 

to  be  contra-  scrvc  directly  lor  the  purposes  oi  ship  building,  are  now 
band  of  war.      generally  held  to  be  contraband  of  war,  unless  excepted  by 

particular  treaties,  (t) 

SaiMoth  is  held  to  be  universally  contraband,  even  when 
destined  to  ports  of  mere  mercantile  naval  equipment  (tc) 
Tallow  was  in  the  same  case  held  not  to  be  contraband  unless 
destined  for  a  port,  such  as  Brest,  of  mere  hostile  equip- 
ment, (t?)  Cordage  is,  generally  speaking,  contraband ;  and 
so  are  anchors  and  all  other  armamenta  navis.  (w)     Sulphur 

■ 

(«)  The  Jonge  Margaretha,  1  Rob.  other  materials  used  in  ship  bnildiog 

Rep.  159.     See  also  The  Neptunus,  S  being  declared  contraband.     Sec  also 

Rob.  Adm.  Rep.  108  Vattel,  liv.  iil  c  7.  §  113. 

(/}  See    Rutherforth*8   Ins.,   lib.  I  («}  The   Neptunus,   3  Rob.  Rep. 

c.  9.   In  the  commercial  treaty  between  108. 

England  and  the  United  States,  a.i>.  (v)  Ibid. 

1794,  an  exception  u  made  in  fiiTour  (v)  Jonge  Margaretha,  1  RoV.Be|i. 

of  un wrought  iron  and  fir  planks,  all  159. 
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and  saltpetre  as  being  main  ingredients  of  gunpowder,  have  Insurances  on 

"I              1j.«          •11                  JT                   ^T-i           1  articles  contra- 
been  almost  invariably  regarded  as  contraband,  and  were  band  of  war. 


admitted  to  be  so  even  by  the  terms  of  the  armed  neu- 
trality.  (*)  Tar,  pitch,  and  hemp,  were  held  contraband  by 
our  courts  of  admiralty  in  the  last  war.  (y) 

Provisions,  generally  speaking,  are  not  contraband,  especially 
if  they  are  the  produce  of  the  country  which  exports  them, 
unless  they  are  directly  sent  for  the  supply  of  a  military 
force,  or  in  relief  of  besieged  or  blockaded  places,  (z)  In 
the  last  war  with  France,  the  national  convention  by  a  law 
of  9th  May,  1793,  decreed  that  neutral  vessels  laden  with 
provisions  destined  to  an  enemy's  port  should  be  arrested 
and  carried  into  France ;  and  England,  by  way  of  reprisals, 
on  the  8th  of  June,  1793,  ordered  a  similar  detention  of  all 
neutral  vessels  going  to  France  and  laden  with  corny  meal,  or 
JUmr*  (a)  The  law  of  nations  in  relation  to  this  subject,  was 
declared  by  Sir  W.  Scott  to  be,  that  provisions  are  not 
generally  contraband,  but  may  become  so  under  circumstances 
arising  out  of  the  particular  situation  of  the  war,  or  the 
condition  of  the  parties  engaged  in  it.  (b) 

Contraband  articles  are  said  to  be  of  an  infectious  nature.  Contraband  U 
so  as  to  contaminate  the  whole  cargo  belonging  to  the  same  nature;  t.e.  it 
owners;  by  which  figurative  language  is  meant,  that  all  the  Sj^^j^'Slthe 
merchandise  which  the  same  owner  may  have  embarked  in  goods  on  board 
the  same  ship,  is  rendered  liable  to  seizure  and  confiscation  the  same 
by  his  having  on  board  articles  of  contraband.     This  conse- 
quence, however,  doe^not,  except  in  aggravated  cases,  extend 
to  the  ship,  unless  she  also  belongs  to  the  owner  of  the  goods. 
In  ordinary  cases  the  only  loss  sustained  by  the  shipowner 
from   having  contraband  articles  on  board,  is  the  loss  of 
freight  and  expenses.     If,  however,  the  ship  and  goods  are 

(x)    Asum,  del   Dritto  Marittimo,  (b)   Kent's   Corom.,  vol.  i.  p.  137. 

cap.  ii.  art.  5.  vol.  ii.   pp.  137,  138.  ed.  1844.     The  courts  of  the  United 

ed«  1797.  States  ba?e  very  generally  adopted  the 

(y)  The  Maria,  1  Rob.  Rep.  287.  principles  and  followed  the  decbions  of 

(z)  Kent*s   Comm.,   vol.  i.  p.  135.  Lord  Stowell  on  questions  of  prize, 

ed.  1844,  collecting  the  authorities.  contraband,  &c 

(a)  In  the  case  of  The  Jonge  Mar- 
garetha,  1  Rob.  Rep.  159. 
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Insurances  on 
articles  contra- 
band of  war. 


All  insurances 
on  contraband 
of  war  are  void 
and  incapable 
of  being  en- 
forced in  the 
courts  of  the 
belligerent 
country. 

AlUeTf  in  the 
courts  of  a 
neutral  state. 


Contraband 
trade,  in  its 
proper  sensci 
can  only  be  car- 
ried on  by  neu- 
trals in  time  of 
war. 


owned  by  the  same  person^  or  if  the  contraband  articles  are 
sought  to  be  protected  by  a  false  destination  or  false  papers, 
the  contagion  of  the  contraband  will  extend  to  the  whole  of 
the  ship  and  all  the  cargo  belonging  to  the  same  owner;^ 
which  will  both  be  subject  to  confiscation,  (c) 

All  insurances  on  articles  contraband  of  war  are  wholly 
void  and  incapable  of  being  enforced  in  the  courts  of  the 
belligerent  country,  {d) 

Ky  however^  effected  by  or  for  neutrals  and  sought  to  be 
enforced  in  the  court  of  a  neutral  state^  the  case  would  be 
different^  for  it  is  not  deemed  unlawful  in  a  neutral  by  his 
own  government  to  be  engaged  in  a  contraband  trade.  The 
contraband  articles,  indeed,  are  liable  to  seizure  and  confisca- 
tion at  the  hands  of  the  enemy;  but  the  neutral  is  never 
punished  by  his  own  sovereign  for  his  contraband  shipments. 
The  insurance,  therefore,  by  a  neutral  of  articles  contraband 
of  war  being  per  se  a.  valid  contract,  may  be  enforced  in  the 
courts  of  the  neutral  country,  provided  the  nature  of  the  trade 
and  of  the  goods  was  disclosed  to  the  underwriter^  or  provided 
there  be  just  ground,  .from  the  circumstances  of  the  trade  or 
otherwise,  to  presume  that  he  was  duly  informed  thereof,  {e) 

Contraband  trade,  in  the  proper  sense  of  the  word,  can  only 
be  carried  on  by  neutrals  in  time  of  war:  hence,  where  a  clause 
contained  in  the  commercial  treaty  between  this  country  and 
Portugal  of  1810,  excepted  from  the  reciprocal  liberty  of 
commerce  announced  by  the  treaty  all  articles  contraband  of 
wary  this  was  held  to  apply  only  to  importation  in  time  of  war; 
and  a  policy  effected  in  this  country  on  arms  and  ammunition 
exported  from  Great  Britain  to  Madeira  in  the  dominions  of 
Portugal  in  time  of  peace^  was  held  valid  notwithstanding 
the  clause,  {f) 


(c)  The  Stadt  Embden,  1  Rob. 
Rep.  23.  The  Jonge  Tobias,  ibid. 
277.  The  Franklin,  3  Rob.  Rep. 
217.  The  Edward,  4  Rob.  R«p.  601. 
The  Ranger,  6  Rob.  Rep.  1 25.     These 

cases  establish  the  rule  as  stated  in  the     son  v.  Service,  5  Taunt.  433. 
text;  of  course  this  rule  is  liable  to     shalPs  Rep.  119. 
modification  by  treaties.     Thus,  in  the         («)  Kent*8  Comni«,  toL  iii.  p.  267. 
commercial     treaties    of  the    United     ed.  1844. 

States  with  the  new  republics  of  South         (/)    Wilbraham    v.   Wartiiaby»    1 
America,  it  is  stipulated  that  contra-     Lloyd  &  Wels.  144. 


band  articles  shall  not  affect  the  rest  of 
the  cargo  or  the  vessel,  but  shall  be 
left  firee  to  the  owners.  Kent's  Cooun., 
voL  i.  p.  143.  ed.  1844. 

{d)  Marshall  on  Ins.  75.     See  Gib- 

1  Mar. 
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Abt.  3.  Insurances  on    Voyciges  or   Trctding  Adventures 
carried  on  in  violation  of  Blockade^  Sfc. 

§  274.  It  is  an  invariable  principle  of  the  law  of  nations,  Insurances  on 

voyages  or 

that  if  a  neutral  violates  a  blockade  by  carrying  supplies  to,  trading  adven- 

or  in  any  way  trading  with,  a  blockaded  port,  he  is  guilty  of  ti<m*ofblock' 

an  offence  against  the  laws  of  war,  and  thereby  renders  his  ^^^^' 

ship  and  cargo  liable  to  confiscation ;  all  insurances,  conse-  Violation  of 

quently,   upon  voyages  or  trading  adventures  commenced  neutral,*render8 

or  carried  out  with  a  fixed  purpose  of  violating,  or  in  actual  ^  ^^^.  !^*^ 

violation  of  the  laws  of  blockade,  are  wholly  void  and  in-  confiscation: 

, ,        o  ,    •  1,         J  all  insurances 

capable  of  bemg  enforced.  on  voyages 

As  questions  turning  upon  the  violation  of  the  laws  of  ^™^"<J^^'^ 
blockade  have  still  a  practical  interest,  it  will  not  be  out  of  violation  of 

blockade  are 

place  briefly  to  inquire  in  what  a  breach  of  blockade  consists,  void. 
The  consequences  of  such  breach  being  highly  penal,  the  law  I"  ^*>*^  * 

breach  of 

of  nations  has  been  very  careful  to  determine  this  point,  and  blockade  con- 
has  declared  that  it  can  only  take  place  under  the   three  co^ditionT 

following  conditions :  —  under  which 

^  .  t  /»  alone  it  can 

Fir  St  J  the  port  must  be  m  an  actual  state  of  blockade,  and  take  place, 
such  fact  must  be  clearly  established  to  the  satisfaction  of  the 
court 

Secondly y  the  neutral  must  have  had  due  previous  notice 
of  the  existence  of  such  blockade. 

Thirdly y  he  must  have  been  guilty  of  some  distinct  act  of 
violation,  either  by  coming  into  or  out  of  the  port  with  a 
cargo  laden  after  the  commencement  of  the  blockade,  or  by 
attempting  so  to  jdo  after  knowledge  that  the  blockade  exists. 

5  275.  A  port  is  in  a  state  of  blockade  when  it  is  invested  ^  ^^  "  "?' 

*  *^  ^        ^  ma  state  of 

by  the  power  which  attacks  it  with  a  number  of  vessels  stationed  blockade  unless 
sufficiently   near   the   port  to   make    the    entry  EVIDENTLY  tacking  squa- 
dangerous.  (g)    This  last  condition  is  absolutely  necessary,  in  dron  sufficiently 

entry  evident^ 
(g)  The   Mercurius,    1   Rob.   Rep.     Britain    and   Russia    on    17th   June,    dangerous. 
67.    The  Betsey,  ibid.  78.    The  Stert,     1801.     Kent's  Comm.,  vol.  L  p.  145. 
4  Rob.  Rep.  65,  See  also  the  definition     ed.  1844. 
given  in  the  convention  between  Great 

3  B  3 


742 


ILLEGALITY   OF   THE  RISK. 


Insurances  on 
voyages  or 
trading  adven- 
tures in  viola- 
tion of  block- 
ade, &c. 

Dispersion  of 
attacking  squa- 
dron by  storm, 
does  not  legalise 
attempt  at 
entry. 


Dispersion, 
however,  by 
coercion  of 
foreign  force 
does. 


A  blockade 
must  be  uni- 
versal, or  its 
breach  will  not 
be  illegal. 


order  to  constitute  a  legal  blockade,  for  there  is  no  blockade 
of  any  port  where  the  forces  of  the  attacking  power  are  not  so 
near  as  to  render  dangerous  the  attempt  to  enter. 

If,  however,  the  attacking  force  have  been  dispersed  by 
storm,  the  commander  retaining  the  purpose  of  returning  im- 
mediately to  the  station,  and  using  diie  diligence  for  that 
purpose,  this  does  not  amount  to  a  suspension  of  the  blockade, 
nor  justify  an  attempt  to  enter,  on  the  part  of  any  vessel 
which  knew  the  reason  of  such  absence,  but  every  such 
attempt  will  be  regarded  as  a  breach  of  the  blockade.  (A) 

If,  however,  the  blockade  be  raised,  either  wholly  or  par- 
tially, whether  by  the  coercion  of  a  superior  force,  or  by  the 
deliberate  act  of  the  belligerent  state,  or  even  by  the  remiss- 
ness of  its  cruisers,  the  trade  of  neutrals  ought  to  be  free ; 
the  only  criterion  the  neutral  trader  has  of  the  existence  of  a 
blockade,  is  the  presence  of  a  sufficient  attacking  force,  and  if 
this  be  removed  by  either  of  the  last  mentioped  causes,  the 
neutral  who  enters  such  port  for  commercial  purposes  shall 
not  be  charged  with  a  breach  of  blockade,  (i) 

A  blockade  is  properly  a  uniform  and  universal  exclusion 
of  all  vessels;  if,  therefore,  some  vessels  are  permitted  to 
pass,  others  have  a  right  to  infer  that  the  blockade  is  raised 
and  in  such  case,  as  there  is  no  valid  blockade,  there  can  be 
no  breach  thereof.  (J) 


Neutral  must 
have  notice  of 
the  fact  of  the 
blockade,  in 
order  to  make 
it  illegal  in  him 
to  violate  it. 

Notification  to 
the  neutral 
government  is, 
generally 
speaking,  notice 
to  the  neutral 
trader. 

Notification  to 
one  state,  after 
a  reasonable 


§  276.  In  the  second  place,  it  is  absolutely  necessary  that  the 
neutral  trader  shall  have  notice  of  the  blockade  before  his 
ship  or  goods  can  be  confiscated  for  violating  it.  It  is  inmia- 
t^rial  in  what  way  he  comes  to  the  knowledge  of  the  blockade ; 
if  it  actually  exists,  and  he  has  knowledge  of  it,  he  is  bound 
not  to  violate  it.  Even  in  cases  where  he  may  not  have 
actual  knowledge  of  it,  yet,  if  it  have  been  notified  to  his 
government  by  the  blockading  power,  he  will  not  be  per- 
mitted to  aver  ignorance  of  it ;  for  notice  to  foreign  govern- 
ments is  held  to  be  notice  to  all  their  subjects,  to  whom  it  is 

■    (A)  The  Frederick;  Molke,   1  Rob.         (i)    The    Hoffiiung,    6  Rob.    Rep. 

Rep.  72.     The  Columbia,  ibid.  ISO.      lie. 

The  Hoffnung,  6  Rob.  Rep.  116,  117  (J)  The  Rolla,  6  Rob.  Rep.  S72. 
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their  duty  to  communicate  it  (A) ;  nay,  it  was  even  held  in  Insurance*  on 
one  case,  by  Sir  W.  Scott,  that  a  notification  of  blockade  trw^g  adven- 
given  to  one  state  must  be  presumed,  after  a  reasonable  time,  JJJJ^o^J*^}^*' 
to  have  reached  the  subjects  of  neighbouring  states,  and  it  «de,  &c. 
affects  them  with  the  knowledge  of  the  fact.  (/)  time,  shall  be 

The  fixed  time,  however,  allowed  for  the  news  of  blockade  ^he^juSects^of 
to  reach  neutral  countries  is  not  the  sole  criterion  of  the  right  neighbouring 
to  enter  the  blockaded  port;  but  it  may  be  submitted  as  a  There  are  cases, 
question  of  fact  to  the  jury,  whether  the  captain  actually  however,  where 

,  ^     "  *  -^    notice  to  the 

had  such  notice  or  not.  goTcmment 

TT  1  i_»»ij/»T*  1  X      "^'tW  not  be  held 

Hence,  where  a  ship  sailed  irom  Liverpool  on  a  voyage  to  notice  to  the 

Buenos  Ayres  (which  was  then  (1826)  in  a  state  of  blockade),  ^^^^^^' 

some  days  before  notification  of  the  blockade  had  been  pub-  the"master 

lished  in  the  London  Gazette,  but  subsequently  was  forced,  ^'J^o/y**'*^ 

by  bad  weather,  to  put  into  a  port  of  the  United  Ejngdom  ade,  in  fiwjt, 

this  reuels  the 

after  the  publication  of  such  notice,  and  then  sailed  on  his  presumption 
voyage.  Lord  Tenterden  left  it  as  a  question  of  fact  for  the  'o'mait[o™to 
jury  whether  the  captain  was  informed  of  the  blockade  when  the  govem- 
he  sailed  the  second  time,  and  the  jury  having  found  that  he  Harratt  r. 
was  not,  the  Court  of  King's  Bench  refused  to  grant  a  new   cr^Tig. 
trial  on  the  ground  of  misdirection,  (jn)     But  where,  in  an 
action  on  a  policy  on  goods  on  board  the  same  ship,  addi- 
tional evidence  was  adduced,  which  showed  that  the  captain 
had  been  told  of  the  blockade  at  the  port  into  which  he  put, 
and  had  said  ^^  that  he  would  take  his  chance,  and  run  aU 
risks,"  the  policy  was  held  void,  (n) 

The  effect  of  this  notice  may  be  purged  by  subsequent  The  effect  of 
information  given  by  a  fleet  of  the  blockading  government,  ^e  may  be^^  " 
that  the  blockade  has  ceased,  although  such  information  may  purged  by  sub- 

sequent  notice 

be  false.  (though  false) 

Hence,  where  a  vessel  sailed  from  Dantzic  for  Havre  after  I'h^N^**^"' 


tun  us. 


public  notice  of  its  being  blockaded  by  the  English,  but  the  ^  ^**-  ^*P* 
captain,  in  the  course  of  his  voyage,  received  information  from 

(A)  The   Neptunus  S   Rob.    Rep.  (m)  Harratt  v.   Wise,  9  B.  &  Cr. 

110.     The  Adekide,  ibid.  111.     See  712. 

also  The  Calypso,    ibid.   298.      The  (m)   Winder    o.  Wise,   Dawson  & 

Mercurius,  1  Rob.  Rep.  80.  Lloyd,  238. 

(/)  The  AdeUide,  2  Rob.  Rep. 111. 

3b  4 
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Insurances  on  an  English  fleet  that  Havre  was  not  blockaded :  Sir  W.  Scott 
tmding  adven-  held  that,  if  the  vcssel  had  been  taken  before  meeting  the 
tures  »n  r»o^a-     fleet,  she  would  have  been  taken  in  delicto,  and  been  liable 

tion  of  block-  '  ' 

ade,  &c.  to  Confiscation ;  but  the  information  received  from  the  officers 

of  the  fleet  beinff  such  as  t/te  captain  teas  authorized  to  rely  on, 
a  state  of  innocence  commenced  from  that  time,  and  he  was 
justified  in  proceeding  to  Havre,  although  the  place  was,  in 
fact,  under  blockade,  according  to  the  public  notification,  of 
which  the  captain  was  presumed  to'  have  had  knowledge  at 
the  time  of  sailing,  (o) 

But  such  notice       But  the  information  to  have  this  effect  must  proceed  from 

of  cessation  of  ,,  ,  .  ij  i.     •      ^i»    j   •  i    • 

blockade,  to  somc  ouc  on  whom  the  captain  would  be  justined  m  relymg. 
musti^^  i^^n^  Thus  the  mistaken  permission  of  an  oflScer  of  a  belligerent 
by  some  one  in  cruiser,  not  forming  part  of  the  blockade  forcey  to  enter  a  port 

whom  the  neu-       «,  i^iiii  -ii  •  it^ 

trai  master        01  wbose  blockade  the  captam  had  notice,  was  held  not  to 

fi^"i^  relyhigV  J^^^^  ^^  "^  ^o  entering,  {p) 

Sailing  into  or  On  the  Other  hand,  it  will  not  be  a  violation  of  blockade  for 
aded^port  with  ^  Captain  to  enter,  or  clear  out  of  a  blockaded  port,  with  a 
leave  of  com-     permission  to  that  effect  from  the  commander  of  the  block- 

mander  of  . 

blockading        ading  squadrou.  {q) 

squadron,  is  no 
breach  of  block- 

*^^-  §  277.    Thirdly:  Before  the  neutral  trader  can  forfeit  his 

trade7<»n"for-  neutrality  On  the  ground  of  a  breach  of  blockade,  he  must  be 
feit  his  neutra-    ghown  to  havc  had  an  intention  to  break  the  blockade,  and  also 

lity  on  the 

ground  of  a        to  havo  done  some  act  towards  putting  that  intention  into 

breach  of  block*  ..  mi.*  j.  ^         i  •       T/r  j. 

ade,  he  must  be  Gxccution.      Ihis  may  take  place  m  diiierent  ways. 

shown  to  have        The  most  obvious  act  of  violation  is,  attemptincr  to  effect 

had  an  mtention  ^  *        ° 

to  break  it,  and  an  entrance  into  a  blockaded  place  in  defiance  of  the  investing 
act  towards  squadrou ;  but  as  the  object  of  blockade  is  to  prevent  egress 
that  end.  ^^  ^^j]  ^  ingresSy  the  attempt  to  force  a  tcay  out  of  a  block- 

egre»»  is  as  ^^d  port  is  uo  Icss  a  violation  of  the  blockade  than  an 
^"bioc*kadr^^  attempt  to  enter  it,  and  if  done  knowingly  or  fraudulently, 
attempt  at         will  subjcct  the  ncutral  to  a  forfeiture  of  his  neutrality  and 

ingress,  /»»nti»/\ 

the  confiscation  oi  the  ship,  (r) 

(o)  The   Neptunus,  2   Rob.    Rep.     S  Rob.  Rep.  147.    The  Vrow  Barbara, 
112.  ibid.  158.  note. 

0>)  The  Courier,  1  Edw.  249.  (r)  The  Frederick   Molke,  1  Rob. 

iq)  Tlic  Juffrow   Maria  Schnsder,     Rep.  72.     The  Neptunus,  ibid.  144. 

The  Vrow  Judith,  ibid.  126. 
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If  the  cargo,  however,  has  been  bond  fide  purchased  or  insurauccs  on 
laden  on  board  before  the  declaration  of  the  blockade,  the  tnSng  adven- 

neutral  will  be  allowed  to  come  out  of  port  with  it  notwith-  ^^^^  JJI  T*°!*** 

*■    ^  ^  tion  of  block- 

standing    the   blockade,   without  a  forfeiture  of  his   neu-  ade,  &c. 


trality  {s) :  in  all  cases  a  vessel  that  has  entered  a  port  before  Neutral,  how- 
notice  of  the  blockade  may  come  out  of  it  in  ballast  after  ^"'^^f^"*' 
such   notice  (f),  or  may  bring  away  with  her  the  cargo  that  cargo  have  been 
she  had  imported  before  notice  of  the  blockade,  and  which  on  board  before 
still  remains  on  board  of  her.  bSlTo^^ 

But  a  ship  purchased  at   the  blockaded  port  after  the  come  out  in 
declaration  of  blockade,  cannot  be  cleared  out  from  the  port  ^^^^  if  ship 
while  the  blockade  continues,  (u)  purchased  in 

,  ,  the  blockaded 

It  is  not  a  violation  of  blockade  in  a  neutral  to  purchase  port  after  de- 
goods  at  the  blockaded  port  and  transport  them  thence  over-  !^*™  °°' 

But  goods  may 

land  to  another  port  not  blockaded,  and  then  export  them  be  transported 
from  the  latter  port  (y) ;  by  parity  of  reasoning,  it  is  not  a  orby*inland^ 
breach  of  this  warranty  to  transport  goods  by  inland  naviga^  °?^*p\*°"  *^  * 

DiocaaQeci  porCy 

tion  to  the  blockaded  port,  (w)  without  for- 

In  order  to  constitute  a  breach  of  blockade,  it  is  not  in  trality. 
every  case  necessary  that  there  should  be  a  positive  act  of  Except  in  ease 
entry  within  the  limits  of  the  blockade.  merdy  s^fl^* 

In  cases  where  the  captain,  before  sailins^,  has  either  im-  ^^^  *  blockaded 

*    ^     ^  ^     ^  port  after  noti- 

pliedly  or  actually  had  notification  of  the  existence  of  the  ficationofa 
blockade,  the  very  act  of  sailing  for  the  blockaded  place,  the*intention  of 
with  the  intention  of  entering  it,  if  found  practicable  or  ^"^j"^'*.?, 

^       '  *^  found  possible, 

expedient,  will  (except  in  the  case  of  very  long  voyages  (jt)  )  makes  the  voy- 

amount,  from  the  very  commencement  of  the  voyage,  to  a  the  policy  void 

breach  of  the  blockade,  and  subject  the  neutral,  from  that  ^  ***'**'• 
time,  to  all  the  penalties  of  its  violation,  (y) 

So,  although  the  neutral  may  have  had  no  notice,  either  So  if,  after  sail- 

actual  or  implied,  of  the  existence  of  the  blockade  at  the  time  Informed  of  the 

of  first  sailing  on  his  voyage,  yet,  if  he  be  informed  of  the  ^  ^'  t  sdu" 

continues  his 

(«)  The  Betsey,  1  Rob.    Rep.   78.         (w)    The   Stert,  4  Rob.  Rep.   65.    7?^^/°^  *® 

The  Comet,  1  Edw.  Rep.  32.  The  Yonge  Pieter,  ibid.  79.  blockaded  port. 

(t)  The  Frederick  Molke,  1  Rob.         (x)   Naylor  r.  Taylor,  9  B.  &  Cr. 

Rep.  88.  718. 

(u)  The  General  Hamilton,  6  Rob.         (y)  The   Columbia,  1    Rob.    Rep. 

Rep.  61.     The  Vigilantia,  ibid.  124.  ISO.     The   Neptunus,   2    Rob.   Rep. 

(r)  The  Ocean,  3  Rob.  Rep.  297.  1 16. 
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Insurances  on  fkct  at  any  port  at  which  he  may  afterwards  touchy  and  then^ 
twUng  adven-    ^^  spite  of  such  knowledge,  still  attempt  to  enter  the  block- 

ti^Tof^bi'^k.*  *^®^  P^^'  *^^®  ^®  *  forfeiture  of  neutrality,  and  a  just  ground 
ade,  &c.  of  Condemnation,  (z) 

Lingering  near  Lingering  near  a  blockaded  port,  as  well  as  continuing  in 
norths  a  breach  ^*^  course  towards  it,^  after  notification,  when  it  shows  an 
of  blockade.  intention  to  enter  the  port,  is  a  breach  of  the  blockade,  (a) 
So.  sailing  with  So,  Sailing  after  notification  of  a  blockade,  with  instructions 
proceed  to  the  to  proceed  to  the  mouth  of  the  harbour  of  the  blockaded 
bi°"kaded*^*rt  P^^^  *^  inquire  if  the  blockade  was  raised,  entails  a  forfeiture 
to  make  in-        of  neutrality,  and  is  a  ground  for  confiscation,  (i) 

Even  an  agreement  by  charter-party  to  proceed  to  a  port 
which  is  afterwards  blockaded,  does  not  justify  the  captain's 
proceeding  on  the  voyage  after  notification  of  the  block- 
ade, (c) 
The  mere  act.         The  mere  act,  however,  of  sailing  for  a  blockaded  port, 
^ZgX^lr      after  notice  of  the  blockade,  is  not  a  forfeiture  of  neutnJity 
notification,  for  unless  there  was  a  premeditated  design  of  breaking  the  block- 
port,  does  not     adc,  Supposing  it  should  be  found  to  continue  in  force  on  the 
Venture  illegal,    ship's  arriving  at  the  .port.     This  is  especially  the  case  with 
in  the  case  of     regard  to  distant  voyafijes,  such  as  those  across  the  Atlantic, 

distant  voyages,    ,  ,  . 

unless  the  ship  in  which  the  vessel,  after  notice  of  the  blockade,  is  allowed 
fixed  design^of  *^  ^*^  ^^  *  contingent  destination  for  a  blockaded  port,  subject 
bi^^kid*^  T^  *^  *^®  ^"*y  ^^  subsequent  inquiry,  at  suitable  places,  as  to 
found  to  be  in    the  continuance  of  the  blockade,  (d) 

arrival.    *  After  duc  notification  in  the  London  Grazette   that  all 

Nayior  r.  Tay-  ports  in  the  rivcr  Plate  were  blockaded  by  the  Emperor  of 
718.     '       '     Brazil,  a  policy  was  effected  on  goods  "  from  Liverpool  to 

any  port  or  place  in  the  river  Plate,  with  liberty,  in  case  of 
blockade,  or  being  ordered  off,  to  proceed  to  any  other  port, 
and  there  wait  or  discharge."  The  ship  sailed  on  the  voyage 
insured,  and  on  arriving  in  the  river  Plate  was  taken  by  a 

(2)  The    Columbia,   1    Rob.    Rep.  (b)  The   Irene,   5    Rob.    Rep.  75. 

130.      Winder  v.  Wise,   Daw.  &  LI.  The  Posten,  1  Rob.  Rep.  335. 

23.     See  the  S.  P.  variously  decided  (c)  The  Tutela,  6  Rob.  Rep.  177. 

"^in  the  courts  of  the  United  Stetes,  1  {d)  The  Shepherdess,  5  Rob.  Rep. 

Phillips  on  Ins.  397,  398.  264.     Nayior  v.   Taylor,  9  B.  &  Cr. 

(a)    The   Elizabeth,    1   £dw.  Rep.  718.     Dalgleisb  o.  Hodgson.  7  Bingb. 

198.     The  Arthur,  ibid.  202.  495.     Medeiros  v.  HUl,  8  BiDgfa.  SSI. 


\ 


\ 


ILLEGAL  VOYAGES  AND  ILLEGAL  TRADING.  747 

Brazilian  frigate,  but  the  miY,  upon  the  evidence,  were  not  Insurwices  on 

'^  \,  ,  voyages  or 

satisfied  that  the  master  intended  to  violate  the  blockade ;  trading  adven- 
upon  this  finding.  Lord  Tenterden  and  the  Court  of  King's  tUmofbiock-" 
Bench  held,  that  the  voyage  was  not  illegal,  and  that  the  **^^^^ 
plaintiff  was  therefore  entitled  to  recover  on  his  policy.  (<?) 

If  it  be  attempted  to  prove  by  the  sentence  of  a  foreign 
Court  of  Admiralty  that  the  ship  was  condemned  for  a 
breach  of  blockade,  this  can  only  be  done  by  showing  that 
the  sentence  on  the  face  of  it  explicitly  proceeded  on  that 
ground.  (/) 


Art.  4.  Insurance  on  Neutral  Ships  engaged  in  the  Coasting 

or  Colonial  Trade  of  the  Enemy, 

§  278.  The  true  principles  of  neutrality,  as  we  have  already  Insurance  on 
seen,  require  that  neutral  states  should  be  allowed,  subject  engaged  in*Uie 
to  the  limitations  already  noticed,  to  pursue  in  time  of  war  "»»^nK  ^  ^ 
the  same  commercial  intercourse  with  either  of  the  bellige-  of  the  enemy, 
rents,  which  they  had  been  accustomed  to  c^rry  on  in  time  Trading  to  an 
of  peace.     It  does  not,  however,  by  any  means  follow,  from  w^thaU  th°'**"^ 
the  same  principles,  that  a  neutral  should  be  allowed  on  the  privileges  of 
breaking  out  of  war  to  open  up  new  channels  of  intercourse  ship,  causes  the 
with  either  one  of  the  belligerent  powers,  especially  if  by  rei^lJded^asan 
means  thereof  the  power  and  resources  of  one  belligerent  en«™y:  aiHn- 
would  be  very  greatly  increased  to  the  detriment  of  the  fore,  to  protect 

other  *"*^*'  trading, 

^^"^^"  would  be  void 

Accordingly,  the  rule  established  by  England  on  this  sub-  ">  this  country, 
ject  is,  that  if  neutrals  at  the  commencement  or  during  the 
continuance  of  hostilities,  engage  in  the  colonial  or  coasting 
trade  of  the  enemy,  not  open  to  them  or  other  foreigners  in 
time  of  peace,  but  confined  to  native  subjects  by  the  fun- 
damental law,  of  the  state ;  the  ships  and  cargo  engaged  in 
such  trade  shall  be  liable  to  confiscation  as  prize  of  war. 


(e)  Naylor  v.  Taylor,  9  B.  &  Cr.         (/)  Dalgleish  v.  Hodgson,  7  Bingh. 
718.  S.  C.  4  Mann.  &  KyL  526.   Dal-     495.     5  M.  &  P.  407. 
glcish  V,  Hodgson,  7  Bingh.  495.  &  C. 
5  M.  &  P.  407. 
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Insurance  on  This,  which  Is  frequently  called  the  rule  of  1756,  from  Its 

engnl^c/in''the  leaving  been  first  settled  in  that  year,  was  frequently  acted 
coasting  or        uDon  by  Lord  Stowell  in  the  course  of  the  wars  arisinfi:  out 

colonial  trade         *  •'  ^  ° 

of  the  enemy,     of  the  French  Revolution,  {g) 

There  can  be  no  doubt  that  an  insurance  effected  in  thb 
country  in  time  of  war  to  protect  such  privileged  neutral 
trading,  would  be  treated  as  wholly  illegal  and  void  by  our 
courts,  on  the  ground  that  ^^  trading  to  an  enemy's  colony 
with  all  the  privileges  of  an  enemy's  ship,  causes  a  neutral 
vessel  to  be  regarded  as  an  enemy's  ship,  and  renders  her 
lawful  prize."  (A) 


Art.  5.  Enemy's  Goods  on  board  Neutral  Ships,  and  Neutral 

Goods  on  board  Enenvjfs  Ships. 

Enemy's  goods  §  279.  It  must  now  be  considered  as  an  established  rule 
traUhi  "«md  ^^  *^^  ^^^  ^^  nations,  though  none  has  been  at  times  more 
neutral  goods  vehemently  contested  by  those  states  whose  interests  it  op- 
enemy's  ships,  posed,  that  neutral  ships  do  not  in  time  of  war  afibrd  pro- 
Free  ships  do"  tection  to  enemy's  property j  but  that  such  property  is  liable 
not  make  free     ^  jj^  seized  by  hostilo  cruiscrs,  though  carried  under  the 

neutral  flag,  (i) 
Neutral  carry-  ^^^  Carrying,  howovcr,  of  enemy's  goods  from  the  neutral 
ing  enemy's  territory  to  the  enemy's  country,  is  not  a  breach  of  neutral 
their  seizure,  conduct,  and  if  there  be  nothing  unfair  in  the  transaction,  he 
S'tVom^^^^^^^  wiU  be  entitled  at  the  hands  of  the  captors  to  the  fuU  freight 
captors.  (Jug  for  the  carriage  of  the  goods  upon  the  whole  voyage, 

though  he  has  not  carried  them  to  their  place  of  destination, 

(^)  See  the  Immanuelf  2  Rob.  Ad«  practice  of  Europe  in  this  respect,  dis- 

Rep.  186.  cusses,    on     abstract     principles,    th« 

(A)  Berens  r.  Rucker,  I  W.Bl.  314.  question  **  whether  firee  ships  should 

(t)  Grotius,  De  Jure  Belli  ac  Pacis,  make  free  goods ;  **  and,  though  one  of 

lib.  iii.  c.  6;  sect.  6.     Vattel,  Droit  des  the    strongest    champions   of   neutral 

Gens,  liv.  iiL  c.  7.  §  1 15.     One  of  the  rights,  he  decides,  on  principle,  that  the 

most  celebrated  articles  of  the  code  of  rule  of  the  English  Admiralty  is  the 

the  armed    neutrality  of    1780   was,  sound  one  (Dritto  Marittimo  dell' Eu- 

that  "all  effects  belonging  to  the  sub-  ropa,  cap.  iii.  art.  2.  voL  ii.  p.  172.  ed. 

jects  should  be  looked  upon  as  free  on  1797.)  See  also  the  whole  subject  most 

board  neutral  ships,  except  only  such  ably  discussed  in  Manning*8  Commen- 

as  were    contraband."      Azuni,    who  taries  on  the  Law  of  Nationa,  20S— 

gives  an  interesting   narrative  of  the  244. 
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because  a  surrender  of  them  to  the  captors  is  a  delivery  to  Enemy's  goods 
the  jperson  who,  by  the  rights  of  war,  is  put  in  the  place  of  tral  ships,  and 
the  consignee.  (J)  "'T*^  1°^' 

o  w/  on  board 

No  insurance  on  such  goods  themselves  could,  of  course,  enemy's  ships. 

be  enforced  in  the  courts  of  the  hostile  belligerent,  and  would  insurance  on 

be  absolutely  illegal  and  void  if  made  by  any  of  his  subjects,  on^^a^neu- 

If  made,  however,  by  neutral  subjects,  and  sought  to  be  t^i  ships  could 

'^  .  J         '  o  not  be  enforced 

enforced  in  neutral  courts,  it  would  be  otherwise ;  for  as  the  in  the  beilige- 
neutral  may  lawfully  carry  enemy's  property,  there  can  be  but  will  be* 
no  doubt  that  he  may  lawfully  insure  it  (k)  oHhe  neu^d 

It  is  also  quite  clear  that  an  insurance  may  be  lawfully  gut  insurance 
effected  in  the  belligerent  country  on  property  belonging  to  othe^^„f ^^IS  °^ 
other  neutral  owners  on  board  the  same  ship  as  that  which  owners  on 

,  ,     ^  1  ^      /•        li V         1     board  the  same 

18  conveymg  enemy  s  goods  to  an  enemy  s  port ;  tor  although  ship,  but  not 
the  fact  of  so  carrying  enemy's  goods  may  subject  the  neutral  ^^®J*^^qi^J  ***° 
ship  to  be  detained  and  carried  into  the  ports  of  the  belli-  maybeenforced 

.     ,  -I         1  T  Mil  '"  *b®  courts  of 

gerent,  yet  it  does  not  render  the  adventure  illegal  so  as  to  the  belligerent 
affect  the  interest  of  other  neutral  owners,  or  even  of  the 
same  owners,  if  not  covered  by  the  same  policy  as  that  by 
which  the  enemy's  goods  are  insured. 

Hence,  where  an  American  ship  bound  from  New  York  to  Barker  v. 
Havre,  was  carried  into  Bristol  by  British  cruisers  for  ex-  gEa^sss. 
amination,  and  found  to  have  a  small  portion  of  enemy's 
property  on  board,  it  was  held  that  British  underwriters 
were  nevertheless  answerable  to  other  neutral  owners  of 
neutral  goods  insured  on  board  the  same  ship,  but  not  by  the 
same  policy,  in  respect  of  loss  incurred  on  such  goods  by  the 
breaking  up  of  the  voyage  consequent  on  the  ship's  being  so 
taken  in  for  examination.  (Z) 

It  is  a  clear  rule  of  the  law  of  nations,  that  the  effects  of  Neutral  pro- 
neutrals  found  on  board  enemy's  ships  shall  be  free,  and  both  ^Irur  "on*^  ° 
cases  rest  on  the  simple  and  intelligible  principle,  that  war  'xw'd  enemy's 

^  o  1  r    '  merchant  ships. 

ffives  a  full  right  to  capture  the  goods  of  an  enemy ^  hut  gives  no 
right  to  capture  the  goods  of  a  friend,  (m) 

(J)  The  Copenhagen,  1  Rob.  Rep.         (/)  Barker  v.  Blakes,  9  East,  283. 
289.     .  (m)  Grotius,  De  Jure  Belli  ac  Pacis, 

(A)  Kent's  Comm.,  toI.  iiL  p.  267.  lib.  iii.  c.  6.  §  16.     Vattel,  liv.  iii.  c.7. 

ed.  1844.  §  116. 


^*y 
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Enemy's  goods 
on  board  neu- 
tral ships,  and 
neutral  goods 
on  board 
enemy's  ships. 

Not,  however, 
onboard  armed 
ships  of  the 
enemy. 


<  - 


The  captor  of  neutral  goods  found  on  board  an  enemy's 
vessel^  is  entitled  to  freight  upon,  them  if  be  performs  the 
voyage,  and  carries  the  goods  to  their  port  of  original  desti- 
nation^  but  not  otherwise,  (n) 

The  immunity  of  neutral  goods,  however,  on  board  an 
enemy's  ship,  is  confined  to  the  case  of  a  merchantman,  and 
does  not  extend  to  an  armed  cruiser;  for  by  placing  them 
on  board  an  armed  ship  of  the  enemy  he  shows  an  intention 
to  resist  visitation  and  search,  and  to  that  extent  an  adherence 
to  the  enemy,  (o) 


'1 . 


In'     • 


(»)   The    Fortuna,    4    Rob.   Rep.         (o)  The  Fanny,    1  Dodson*s  Adm. 
278.     The  Diana,  5  Rob.  Rep.  67.  Rep.  443. 


END  OP   PART   II. 
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